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PREFACE. 


Thebe  is  no  change  in  the  form  of  the  present 
edition.  The  Merchant  Shipping  Act,  1894,  and 
the  issue  of  the  Regulations  of  1897,  have  made 
a  revision  of  the  whole  work  necessaiy;  and  a 
considerable  number  of  American,  as  well  as  all 
the  recent  English,  cases  have  been  added.  Of 
the  immense  number  of  American  cases,  only 
those  illustrating  novel  facts,  or  doubtful  points 
of  law,  or  throwing  light  upon  the  meaning  of 
the  new  Regulations,  have  been  referred  to. 

As  to  the  Regulations  themselves,  it  is  pre- 
mature to  comment  upon  the  result  of  the 
labours  of  the  Washington  Conference;  but  a 
word  of  protest  against  the  prolixity  of  the 
new  rules  may  be  permitted.  Every  revision 
of  the  Regulations  has  added  to  their  length, 
until  there  is  danger  that  what  is  essential  in 
them  may  be  lost  in  the  cloud  of  words. 

An  examination  of  the  records  of  the  High 
Court  of  Admiralty  has  enabled  the  writer  to 
give  a  summary  of  the  cases  by  which  the  rule 
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of  division  of  loss  came  to  be  the  law  of  the 
English  Admiralty.  Whatever  may  be  the 
merits  of  this  singular  law,  it  is  evident  that 
those  who  first  applied  it  were  at  a  loss  to  find 
in  it  either  principle  Or  reason. 

I  am  greatly  indebted  to  the  Hon.  John 
Mansfield,  of  the  Inner  Temple,  for  assistance 
in  bringing  out  this  edition  as  well  as  the  last. 
He  has  kindly  read  over  the  proof  sheets,  and 
has  given  me  many  suggestions  and  references 
which  I  have  utilised  in  the  following  pages. 

R.  G.  M. 


6,  New  Cotjet,  Cabet  Street, 

London. 

I5th  September,  1897. 
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"London  Merchant,"  Marsd.  Ad.  Ca.  339    170 

London  School  Board  9.  Lardner,  "  Times,"  20th  Feb.  1884  ....  326,  469 
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62»*.784;  38  W.  B.  190,  661  163,318 

London,  Tilbury  &  Southend  B.  Co.,  In  re,  and  Trustees  of  €k>wer's 
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COLLISION'S  AT    SEA. 


OHAPTEE  L 


ADDENDUM. 

Pages  282,  296,  298.— By  60  &  61  Vict.  c.  61,  57  &  68 
Yict.  c  60,  s.  603,  so  far  as  it  continues  the  exemptions  from 
compnlsory  pilotage  created  bj  6  Geo.  IV.  c.  125,  s.  69, 
extended  by  Order  in  Cooncil  of  18th  Fehmaiy,  1854,  and 
the  Order  in  Connci],  are  repealed,  as  from  Ist  Joljy  1898, 
8o  &r  as  they  relate  to  "  ressels  on  royages  between  anj  port 
in  Sweden  or  Norway  and  the  port  of  London." 


infringed.  Here  a  rule  of  law  (b)  requires  that  the  ship 
which  has  broken  the  law  shall  be  deemed  to  be  in  fault 
for  the  coUision.  It  excludes  evidenoe  directed  to  show 
that  the  infringement  did  not  in  fact  contribute  to  the 
collision,  and  renders  the  consideration  of  the  question  of 

(•)   2%^  Jamet  Watt,  2  W.  Eob.       The  Margaret,  infra,  p.  16. 
270,  278  ;  and  per  Brett,  M.  B.,  {h)  67  &  68  Vict.  o.  60,  b.  419. 

M.  B 


NEGLIGENCE. 


Case  of 

inscrutable 

fault. 


What  is 
negligence. 


actual  negligence  unnecessarj.  The  precise  effect  of  this 
important  enactment  is  considered  below  (c). 

Where  a  ship,  or  each  of  the  two  ships,  alleges  (</)  negli- 
gence on  the  part  of  the  other,  and  it  is  manifest  that  the 
collision  was  caused  by  fault  somewhere,  but  the  evidence 
does  not  satisfy  the  Court  on  which  side  the  fault  lies, 
no  damages  can  be  recovered,  and  each  ship  bears  her  own 
loss  (e) .  The  English  law  as  to  the  incidence  of  loss  in 
this  case  differs  from  that  of  some  foreign  countries,  and 
also,  it  seems,  from  what  has  been  called  the  general 
maritime  law  (/). 

An  action  against  a  steamship  for  damage  to  a  mooring 
dolphin,  which  fell  over  on  being  struck  or  pressed  upon 
by  the  ship,  was  dismissed  with  costs,  on  the  ground  that 
mere  contact  with  the  dolphin  did  not  constitute  a  cause 
of  action,  and  that  the  damage  to  the  dolphin  was  the 
result  of  its  own  weakness,  and  was  not  caused  by  any 
negligence  on  the  part  of  the  ship  (g). 

Negligence  is  the  failure  to  exercise  that  skill,  care  and 
nerve  which  are  ordinarily  to  be  found  in  a  competent 
seaman.  "  We  are  not  to  expect  extraordinary  sHU  or 
extraordinaiy  diligence,  but  that  degree  of  skiU,  and  that 


(c)  Infraf  pp.  46,  seq. 

{d)  Following  a  practice  which 
is  almost  universal,  the  writer  here 
and  subsequently  personifies  the 
sliip.  Convenience  and  habit  may 
excuse  the  use  of  a  phraseology 
which  has  sometimes  proved  mis- 
leading ;  see  infra,  p.  83. 

(e)  The  Maid  of  Aukland,  6  Not. 
of  Cas.  240  ;  The  Catherine  of  Dover, 
2  Hag.  Ad.  145;  The  Laeonia,  2 
Moo.  P.  C.  C.  N.  S.  161 ;  Abbott 
on  Shippi^,  12th  ed.  520 ;  and  see 
per  Lord  Wensleydale,  Morgan  v. 
Sim,  The  London,  11  Moo.  P.  C.  C. 
307,  312.  But  formerly  the  law 
was  otherwise ;  infra,  pp.  160,  seq. 
As  to  the  common  law,  see  JDavis 
T.  Saunders,  2  Chit.  639 ;  Ogle  v. 
£ame8,  8  T.  R.  188 ;  Euggeit  v. 
Montgomery,  2  N.  B.  446,  as  to 
whether  trespass  or  case  was  the 


proper  form  of  action. 

(f)  See  Bell's  Commentaries  on 
the  Law  of  Scotland  (ed.  1870,  by 
McLaren),  I.  627 ;  Bynkershoek, 
Quffist.  Jnr.  Priv.  C.  4,  c.  18 ; 
Pothier,  vol.  4,  p.  444.  There  is 
no  express  authority  for  this  state- 
ment as  to  the  peculiarity  of  Eng- 
lish law,  and  there  are  early  de- 
cisions to  the  contrary;  infra,  pp. 
160,  seq.  But  no  case  is  to  be  found 
in  the  books  in  which  damages 
have  been  recovered  in  a  case  of 
inscrutable  fault,  or  in  any  case 
in  which  negligence  has  not  been 
proved  against  the  other  ship.  As 
to  the  Roman  and  foreign  law  on 
the  point,  see  infra,  p.  76,  and  the 
note  at  the  foot  of  Chapter  VI. 

{£/)  The  Albert  Edward,  44  L.  J. 
Ad.  49. 


OEDINAEY  CARE  KEQUIEED.  ^ 

degree  of  diligence,  vhioli  is  generally  to  be  fonnd  in 
persons  who  discharge  their  duty  "  (A).  In  The  Dundee  (i) 
Ixnd  StoweU  defined  negligence  as  ^'  a  want  of  that  atten- 
tion and  yigilanoe  which  is  due  to  the  security  of  other 
T^sels  that  are  navigating  the  same  seas,  and  which,  if  so 
far  neglected  as  to  become,  however  unintentionally,  the 
cause  of  damage  of  any  extent  to  such  other  vessels,  the 
maritime  law  considers  as  a  dereliction  of  bounden  duty, 
entitling  the  sufferer  to  a  reparation  in  damages."  In  a 
recent  case  before  the  House  of  Lords,  it  was  said  that  the 
duty  of  a  seaman  is  ^*  to  take  reasonable  care  and  to  use 
reasonable  skill  to  prevent  the  ship  from  doing  injury ;" 
and  it  was  pointed  out  that  much  more  skill  is  reasonably 
required  from  a  person  who  takes  charge  of  a  ship  than 
from  one  who  drives  a  carriage  (k).  So  in  the  case  of  a 
collision  between  a  ship  being  launched  and  another  afloat, 
it  was  said  by  Butt,  J.,  that  under  the  circumstances  the 
utmost  possible  precautions  by  those  in  charge  of  the 
launch  were  no  more  than  reasonable  (/). 

If  a  vessel  by  her  own  fault  makes  a  collision  so  imminent  A  wropg  step 
that  it  cannot  be  avoided  except  by  extraordinary  skill,  agoi^^of  th^ 
nerve,  or  exertion  on  the  part  of  the  other  ship,  and  a  coliiaioiiifinot 
collision  occurs,  it  will  be  held  to  have  been  caused  by  the 
former,  and  she  will  be  liable  for  the  entire  loss  (m).     And 

(A)   Per   Dr.    Lushington,    The  Smales,  Holt,  40 ;  The  Elizabeth  and 

Thomas  Powell  and  The  Cuba,  2  Mar.  The  LoUUy  2  Mar.  Law  Cas.  O.  S. 

La-w  Caa.  O.  S.  344.  238 ;  The  Sieters,  1  P.  D.  117  ;  Th^ 

(0  1  Hag.  Ad.  120.  Bywell  Castle,  4  F.  D.  219;    The 

[k]  Per  Lord  Blackburn,  Stoom-  William  Frederick  and  The  Byfoged 

raart  Maatschappy  Nederland  v,  Di^  Christensen,  4  App.  Cas.  669  ;   The 

reetors,   %e.  of  the  Peninsular  and  Voortcaarts  and  The  Khedive,  6  App. 

Oriental  Steam  Navigation  Co,,  The  Ca.876.  Ct.alaoClayardsy.Dethick, 

rooneaarts  and  The  Khedive,  5  App.  12  Q.  B.  439  ;  and  per  Lord  EUen- 

Ca.  876,  890.     This  case  is  ire-  borongh,  C.J.,  in  Jones  v.  Boyce,  1 

qnently  dted  in  the  f ollowiag  pages  Stark.  493, 495 :  < '  If  I  place  a  man 

as  7%^  Vooru^aarts  and  The  Khe^  in  snoh  a  sitnation  that  he  must 

dive.    See  also  infra,  p.  80.  adopt  a   perilous    alternative   (as 

(/)  The  George  Roper,  8  P.  D.  119.  jumping  ofP  a  coach),  I  am  respon- 

im)  The  Nor,  2  Ajsp.  Mar.  Law  sible  for  the  consequences."    There 

Cas.  254;  TTte CM, Palmer vsA  The  are  many  American  cases  to  the 

Lamas  infra;  The  Pyr^t  and  The  same  effect;  amongst  others,  The 
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NEaUOENCB. 


Except  whoTd 
Uiere  is  a 
statutory 
presumptioii 
of  fault. 


Examples. 


the  same  principle  applies  in  all  cases  of  sadden  and  great 
danger  whether  caused  by  negligence  or  not.  The  law 
requires  that  a  seaman  should  exhibit  ordinary  presence 
of  mind  and  ordinary  skill ;  but  it  is  manifest  that  at  a 
moment  of  great  peril  a  man  may  do,  or  omit  to  do, 
something  which  may  contribute  to  the  collision,  without 
thereby  showing  himself  deficient  in  ordinary  skill,  oare, 
or  nerve.  Such  an  act  or  omission  is  not  held  to  be 
negligence  (w). 

There  is,  however,  an  exception  to  the  above  rule  where 
a  ship  has,  even  under  circumstances  of  sudden  and  extra- 
ordinary peril,  infringed  one  of  the  statutoiy  reg^ations 
that  might  by  possibility  have  contributed  to  the  collisioii. 
In  such  a  case,  although  those  on  board  have  not,  in  fact, 
been  guilty  of  any  negligent  act  or  omission  (o),  by  the 
arbitrary  enactment  above  referred  to  the  ship  is  deemed  to 
be  in  fault  for  the  collision. 

The  following  cases  illustrate  the  principle  above  men- 
tioned, that  a  wrong  step  taken  in  the  agony  of  the  colli- 
sion will  not  necessarily  cause  the  ship  to  be  held  in  fault 
for  the  collision. 

A  sailing  ship  (p)  in  a  thick  fog  sighted  another  at  so 
short  a  distance  that  in  a  minute,  or  less  than  a  minute, 
the  ships  were  in  collision.  Her  helm  was  altered,  but  the 
head-sheets,  which  had  just  been  let  go,  were  not  hauled 
aft,  nor  were  the  lee  braces  let  go,  so  as  to  assist  her  head 
in  paying  off.  It  was  held  that,  even  if  the  collision 
could  have  been  avoided  by  the  measures  suggested,  the 


mehoh,  7  Wall.  656  ;  Ths  Carroll, 
8  Wall.  302  ;  The  City  of  Farts,  9 
Wall.  634 ;  The  Zueile,  16  WaU. 
676 ;  The  Favorita,  18  Wall.  698  ; 
The  Falcon,  19  Wall.  76 ;  The  Sea 
OuU,  23  WaU.  166 ;  The  Maggie  J, 
Smith,  16  Day.  347;  The  Mary 
Augusta,  66  Fed.  Rep.  343.  But 
seamen  must  exhibit  ordinary  pre- 
sence of  mind  and  constancy. 


{«)  The  Sisters,  1  P.  D.  117;  The 
Jesmond  and  The  Earl  of  Elgin,  L. 
R.  4  P.  C.  1,  7 ;  TheMarpesia,  L.  B. 
4  P.  C.  212 ;  VennaU  v.  Oamer,  1 
Gr.  &  M.  21  ;  The  City  of  Antwerp 
and  The  Friedrieh,  Inman  y.  Eeck, 
L.  B.  2  P.  0.  26. 

(o)  Infra,  p.  66. 

\p)  The  Marpesia,  L.  B.  4  P.  G. 
212. 


EXAMPLES.  ^ 

time  was  bo  ahort  tbat  there  was  no  negligenee  in  their 
omission. 

Where  a  steamship  ooming  up  the  Thames  at  night 
passed  a  sohooner,  and  when  ahout  300  yards  a-head  of 
her  took  the  ground  and  stopped,  the  schooner  was  held 
not  to  he  in  fault  for  a  collision  which  followed,  although 
possihlj,  if  she  had  at  once  let  go  her  anchor,  she  might 
haye  prevented  the  collision  (q). 

A  steamship  hound  down  the  river  Thames  on  a  very 
dark  night  was  rounding-to  in  Gxavesend  Reach  before 
coming  to  an  anchor.  While  rounding-to  she  ran  into  and 
sank  a  vessel  at  anchor  without  a  riding  light  up.  The 
instant  the  latter  vessel  was  seen  the  engines  of  the  steam- 
ship were  stopped  and  reversed,  hut  her  anchor  was  not 
let  go.  It  was  held  that,  even  if  the  collision  could  have 
been  averted  by  letting  go  the  anchor,  the  master  of  the 
steamship  was  not  guilty  of  negligence,  because,  at  the 
moment,  it  did  not  occur  to  him  to  let  go  his  anchor  (;*). 

But  if  a  ship  seeks  to  excuse  herself  for  taking  a  wrong 
step,  which,  in  fact,  caused  or  contributed  to  the  collision, 
upon  the  groimd  of  sudden  peril,  she  must  show  clearly  that 
she  was  in  no  way  responsible  for  the  sudden  peril  («). 

Upon  the  same  principle,  if  a  ship  by  carrying  wrong  Mialeadinff 
lights,  or  by  navigating  in  an  improper  or  unusual  manner,  ^^^^'  hailmg 
misleads  or  embarrasses  another,  she  cannot  attribute  as  a  barrasaiog 
fault  to  the  latter  any  act  which  was  the  probable  result  of  ^  ^' 
her  own  negligence  {t).     So  where  a  ship  is  hailed  from 
another  to  take  a  particular  course,  and  she  obeys  the  hail, 
the  other  ship  cannot  be  heard  to  say  that  the  course  was 
wrong,  although,  in  fact,  it  caused  the  collision  and  was  in 
violation  of  the  regulations  (u). 

(q)  TheEUzabeth  and  ThsAdaliay  Elizabeth  Jones,  5  Day.  614. 

8  Mar.  Law  Cas.  O.  8.  346.  (t)  The  Hob  Roy^  3  W.  Rob.  190 ; 

(r)  The  C.    M.  Palmer  and   The  The  Scotia,  14  Wall.  170  ;  The  Mary 

Lamax,  2  Aflp.  Mar.  Law  Cai*.  94.  Hounsell,  4  P.  D.  204  ;  40  L.  T. 

{#)  See  The  BytoeU  CwtU,  4  P.  D.  N.  S.  368. 

219,  and  the  cases  cited  above.   The  (»)  See  The  Carolm  Rotchers,  3 

JkmdMorriiy  Brown^  Ad.  273 ;  The  Hag.  Ad.  343,  note.    Li  this  case  a 
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NEGLIGENCE. 


Both  ships 
most  comply 
with  the 
regulations. 


In  ordinary 
cases  no 
discretion  as 
to  complying 
with  the 
regulations. 


Where  there  is  risk  of  oollision,  and  the  regulations 
require  both  ships  to  alter  their  courses,  or  to  take  other 
measures  to  avoid  oollision,  it  is  negligence  in  either  ship 
not  to  take  the  prescribed  step.  One  of  them  cannot 
excuse  herself  for  disobeying  the  law  upon  the  ground 
that  there  would  have  been  no  collision  if  the  other  had 
obeyed  the  law.  In  such  a  case  she  would  be  prevented 
from  recovering  more  than  half  her  loss  by  the  statute  (x) ; 
and,  independently  of  the  statute,  a  vessel,  which,  by 
infringing  the  regulations,  or  by  negligence  in  any  other 
respect,  contributes  to  a  collision,  is  held  to  be  in  fault  (y). 
Failure  to  comply  with  the  regulations  is  always  negli- 
gence, and,  as  will  be  seen  below  (s),  it  will  in  almost 
every  case  be  held  to  be  negligence  contributing  to  the 
oollision. 

It  is  sometimes  contended  on  the  part  of  a  ship  that  has 
failed  to  comply  with  the  regulations,  and  is  herself  in 
fault,  that  the  other  ship  is  guilty  of  contributory  negli- 
gence for  not  having  departed  from  the  reg^ations  (a). 
Such  a  contention  will  seldom  succeed.  It  will  be  seen 
below  (6)  that  a  construction  has  been  put  upon  57  &  68 
Vict.  c.  60,  s.  419  (4),  and  Article  27  of  the  regulations, 
which  takes  away  all  discretion  from  persons  in  charge  of 
ships  as  to  complying  or  not  complying  with  a  regulation. 


ship  close-hauled  on  the  starboard 
tack  hailed  another  close-hauled  on 
the  port  tack  to  keep  her  luff.  The 
latter  did  so,  and  a  collision  oc- 
curred. The  first  ship  was  held  in 
fault.  It  is  submitted  that  not- 
withstanding 36  &  37  Vict.  c.  85, 
s.  17|  the  rule  would  be  the  same 
at  the  present  day.  It  would  pro- 
bably be  held  that,  after  such  an 
intimation  from  the  other  ship  of 
her  intended  course,  a  departure 
from  the  regulations  was  necessary 
to  avoid  immediate  danger  (Art. 
23).  See  also  Wihon  v.  Canada 
Shipping  Co.,  The  Lake  St.  Clair 
and  The  Underwriter^  2  App.  Oa. 
889 ;  3  Asp.  Mar.  Law  Cas.  361 ; 


The  Jamee  Watt,  2  W.  Rob.  270  ; 

The  Independence,  14  Moo.  P.  C.  C. 

103, 109  ;  TheMuntrees,  2  Spn^gne, 

61. 

(x)  See  below,  pp.  46,  aeq, 

iy)  See  The  America,  2  Otto,  432. 

(z)  Infra,  pp.  60,  seq, 

(a)  The  Byfoffed  ChrUtensen,  4 
App.  Ga.  669.  In  The  Taemania 
the  contention,  which  had  not  been 
raised  before  Butt,  J.,  succeeded 
in  the  Court  of  Appeal,  14  P.  D. 
53  ;  but  the  decision  of  that  Gonit 
was  in  turn  reversed  by  the  Honse 
of  Lords  (15  App.  Ca.  223).  See  also 
The  Highgate,  6  Asp.  Mar.  Law 
Gas.  572. 

(b)  Infra,  p.  57. 


INEVITABLE  AOCIDEKT. 

"wheie  it  is  poecdble  tiiat  the  ooUidon  maj  be  avoided  bj 
obeying  it.  In  T?^  Benares  (c),  it  was  held  by  the  Court 
of  Appeal  that  where  by  departing  from  the  regulations 
there  is  a  chance  of  avoiding  a  collision  that  is  otherwise 
inevitable,  a  vessel  will  not  be  held  in  fault  for  taJdng 
advantage  of  that  chance ;  but,  on  the  other  hand,  the 
circumstances  must  be  very  exceptional  to  make  her  g^^ty 
of  contributory  negligence  if  she  elects  to  adhere  to  the 
regulations. 

A  collision  which  could  not  by  any  care  or  skill  have  IneWtable 
been  prevented  is  accurately  described  as  an  inevitable 
accident.  But  the  term  "  inevitable  accident "  in  Admiralty 
is  commonly  used  in  a  wider  sense  to  describe  a  collision 
which  could  not  have  been  prevented  by  ordinaiy  care,  in 
other  words,  a  collision  which  occurs  without  negligence  in 
either  ship.  The  phrase  is  not  a  happy  one,  for  a  collision 
which  might  have  been  avoided  by  the  exercise  of  extra- 
ordniaiy  skill  and  care  is  not  inevitable.  Its  use,  however, 
in  the  looser  sense,  is  well  established  {d). 

In  a  recent  case  (e)  Lord  Esher,  M.  E.,  took  a  dif- 
ferent view  as  to  the  defence  of  inevitable  accident. 
"  In  my  opinion,"  he  said,  "  a  person  reljdng  upon  inevit- 
able accident  must  'show  that  something  happened  over 
which  he  had  no  control,  and  the  effect  of  which  could  not 
be  avoided  by  the  greatest  care  and  skill."  But  this  view 
of  "inevitable  accident"  was  not  shared  by  the  other  Lords 
Justices  (Lopes  and  Fry,  L.  JJ.),  and  is  unsupported  by 
authority.  In  The  Europa  (/),  Dr.  Lushington  states  that 
ioevitable  accident  is  ''  where  one  vessel  doing  a  lawful  act 
without  any  intention  of  harm,  and  using  proper  pre- 
cautionSy  unfortunately  happens  to  run  into  another  vessel." 

i^)  9  P.  D.  16.  cmnstances  is  stated  to  have  oo- 

d)  In  the  old  caaee  the  equiva-  cnrred  because  *'Gk)d  so  willed  it*' ; 

lent  of  ineyitable  aooident  seems  to  Selden  Soo.  Ser.,  Vol.  11,  p.  Ixxxi. 
hsTebeen  **  casus /ortuitus.^'    In  a  (e)  The  Schtcan  and  The  Albano, 

pl^uling  of  the  seventeenth  oentiiry  (1892)  P.  419,  429. 
a  ooDiaion  withoat  any  special  cir-  (/)  14  Jur.  627,  629. 
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NEGLIGENCE. 


Again,  '^  to  oonstitute  inevitable  aooident,  it  is  neoessaiy 
that  the  ooourrence  Bhould  have  taken*  plaoe  in  suoh  a 
manner  as  not  to  have  been  capable  of  being  prevented  by 
ordinary  skill  and  ordinary  prudence.  We  are  not  to 
expect  extraordinary  skiU  or  extraordinary  diligence,  but 
that  degree  of  skill  and  that  degree  of  diligence  whioh  is 
generally  to  be  found  in  persons  who  discharge  their 
duty"(^).  More  recently,  the  Privy  Council,  adopting 
the  language  of  Dr.  Lushington,  defined  inevitable  acci- 
dent to  be  **  that  which  a  party  charged  with  an  offence 
could  not  possibly  prevent  by  the  exercise  of  ordinary  care, 
caution,  and  maritime  skill"  (A). 
AooUifiion  From  the  above  considerations  it  is  evident  that  to 

I7  neg]%^oe  Sustain  the  plea  of  inevitable  accident  it  is  not  enough 
^^^taSi*  f*"  to  show  merely  that  the  collision  was  inevitable  at  the 
some  time  moment  of,  or  for  some  moments  before,  its  occurrence  (»). 
The  weight  of  a  ship  and  her  momentum  is  so  great  that 
her  rudder,  and  even  her  engines  (in  the  case  of  a  steam- 
ship) are  frequently  powerless  to  avert  a  collision  for  some 
time  before  the  ships  come  together.  It  is  not  enough  for 
a  ship  to  show  that,  as  soon  as  the  necessity  for  taking 
measures  to  avoid  collisions  were  perceived,  all  that  could 
be  done  was  done.  The  question  remains  whether  pre- 
cautions should  not  have  been  taken  earlier.  When  two 
ships  are  shown  to  have  been  in  a  position  in  which  a 
collision  was  inevitable,  the  question  is,  by  whose  fault,  if 
there  was  fault,  did  the  vessels  get  into  such  a  position?  (y). 
Thus,  if  a  vessel  is  proceeding  at  too  great  a  rate  of  speed, 


before  it 

00012T8. 


Jf)  The  Thomas  Poioell  and  The 
a,  2  Mar.  Law  Gas.  O.  S.  344. 
See  alflo  The  Plato  and  The  Ferae- 
veranee^  Holt,  262;  and  The  Maybey 
and  The  Cooper,  14  WaU.  204,  215, 
for  a  similar  statement  by  the  Su- 
preme Court  of  the  United  States. 
(A)  Per  Sir  J.  Colville,  The  Mar- 
petia,  L.  B.  4  P.  G.  212,  220,  citing 
from  The  Virgil,  2  W.  Bob.  201. 


See  also  The  Zoehibo,  8  W.  Bob. 
310,  318. 

(t)  See  The  Uhla,  3  Mar.  Law 
Gas.  O.  S.  148. 

(J)  See  The  Independence,  Maddox 
V.  Fishery  14  Moo.  P.  G.  G.  103, 109; 
The  DespaUh,  ibid.  83;  ThePennsyU 
vania,  3  Mar.  Law  Gas.  O.  S.  477 ; 
The  America,  2  Otto,  432. 
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or  with  no  look  out  (£),  she  oannot  be  lieard  to  allege 
inevitable  accident  {!), 

"Wbeie  a  coUision  ia  the  result  of  inevitable  accident  the  Bnrdeo  of 
birrden  of  proving  that  it  was  so  does  not  in  the  first  E^^uble 
instance  attach  to  the  ship  alleging  it.     But  where  a  jwnmd  ««idettt. 
/acie  case  of  negligence  is  made  out,  then  it  lies  on  the 
ship  aUegmg  inevitable  accident  to  prove  it  (m). 

It  seems  that  a  vessel  in  default  for  not  having  lights,  Veaael  in- 
or  for  not  complying  with  the  reg^ations,  cannot,  at  least  r^Staons* 
where  such  non-compliance  by  possibility  might   have  cannot  plead 
contributed  to  the  collision,  successfully  plead  inevitable  aoddant. 
accident  (n).    Sut  such  a  defence  may  be  good  where  the 
oircumstances  of   the  case  made  a  departure  from  the 
regulations  necessary,  or  where  her  inability  to  take  the 
proper  measures  was  caused  by  no  fault  of  her  own  (o). 

A  collision  may  be  an  inevitable  accident  so  far  as  the  Collision  in- 
ship  sued  is  concerned,  although  it  was  caused  by  fault  ^^^^^"^ 
elsewhere ;  as  in  the  case  of  a  ship  which  is  thrown  against  ^^  ^v  "i^d. 
another  by  the  swell  of  a  passing  steamship,  or  by  a  third 
ship  coming  foul  of  her  {p). 

Where  a  ship  is  unable  to  take  the  proper  measures  to  Disabled  ahip. 
avoid  a  collision  owing  to  her  being  disabled,  or  for  some 
reason  for  which  she  is  not  responsible,  it  is  the  duty  of  the 
other  ship  to  avoid  her  if  she  can.  But  a  collision  occur- 
ring in  consequence  of  her  disabled  state  will  be  held  to  be 
an  inevitable  accident,  if  the  other  vessel  was  ignorant  of 
it,  and  was  not  in  fault  for  not  being  aware  of  it,  or  for 
not  keeping  out  of  the  way  (q).  The  AimOy  close-hauled 
on  the  starboard  tack,  saw  the  red  light  of  The  Amelia^  a 


(k)  The  TScmty-one  Frirndt^  33 
Fed.  Rep.  190. 

(/)  See  per  Dr.  Lnahington,  2%$ 
Juliet  JBrekine,  6  Not.  of  Cas.  633. 

(m)  The  Boiina,  3  Not.  of  Cas.  208 ; 
The  Marpena,  L.  R.  4  P.  C.  212 ; 
The  Merchant  Prince,  (1892)  P.  179; 
The  Sehwan,  (1892)  P.  419;  The 
Florence  P.  Jffall,  14  Fed.  Rep.  408 ; 
uA  flee  if^fra,  p.  34. 


wifr 


(fi)  56  &  57  Viot.  c.  60,  s.  419 ;  see 

rraj  pp.  46,  aeq. 

(o)  See  infra,  pp.  58,  62. 

Ip)  See  1  Parsons  on  Ship.  (ed. 
1869),  633  ;  The  Sisters,  1  P.  D. 
117;  The  Hibemia,  4  Jur.  N.  8. 
1244  ;  The  Maeleod,  Stuart's  V.  Ad. 
Rep.  (Canada)  140. 

{q)  The  John  Buddie,  6  Not.  of 
Cas.  387. 
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yessel  dose-hauled  on  the  port  taok,  a  little  on  her  port 
bow.  The  Aimo  kept  her  course.  The  Amelia^  having 
lost  her  head  sails  in  a  previous  collision,  was  unable  to 
bear  up,  and  a  collision  occurred.  It  was  held  to  be  an 
inevitable  accident  (r). 
Instances  of  In  the  following  cases  the  courts  have  held  that  the 
1^1^^^  collisions  were  the  result  of  inevitable  accident.    It  must, 

however,  be  pointed  out  again  that  the  question  before  the 
Court  in  all  these  cases  was,  not  whether  the  collision  was 
inevitable,  but  whether  it  could  have  been  avoided  by 
ordinary  care. 

A  steamer  rounding-to  in  the  Thames  on  a  dark  night 
against  a  strong  flood  tide  under  a  starboard  helm,  with 
her  head  to  the  southward,  was  seen  by  a  brig  coming 
down.  Notwithstanding  that  all  that  could  be  done  was 
done  by  both  vessels,  a  collision  occurred.  It  was  held  to 
be  a  case  of  inevitable  accident.  The  Court  said  that  if 
the  steamer  had  put  her  helm  to  starboard  with  a  view  to 
bring  up  after  seeing  the  brig  she  woidd  have  been  to 
blame  (s). 

A  ship,  which  had  made  fast  by  order  of  the  port  autho- 
rity to  a  private  buoy,  was  held  not  to  be  in  fault  for  a 
collision  caused  by  the  parting  of  the  band  round  the 
buoy  {t).  And  in  America  the  drawing  of  a  "  spile,"  to 
which  the  vessel  had  properly  been  made  fast  {u)^  was  held 
inevitable  accident. 

In  the  absence  of  evidence  of  negligence  on  the  part  of 
the  crew,  the  jamming  of  the  cable  round  the  windlass, 
when  the  anchor  was  let  go,  was  held  to  be  an  inevitable 
accident  (2;). 


(r)  Th4  Aimo  and  The  Amelia,  2  6  P.  G.  338. 

Asp.  Mar.  Law  Gas.  96  ;  and  see  (u)  The  Mary  L,  Gushing,  60  Fed. 

The  Venue,  1  Pritch.  Ad.  Dig.  129.  "Rep,  110. 

As  to  a  vessel  disabled  by  her  own  (x)  The  William  Lindsay,  supra  ; 

fault,  see  infra,  p.  30.  The  Peerless,  Lush.  SO.     But  see 

(«)  The  Shannon,  1  W.  Rob.  463.  The  Agamemnon,  1  Quebec,  L.  B. 

(t)  The  William  Lindsay,  L.  K.  333,  as  to  windliuK  carrying  away. 
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The  partmg  of  a  cable  in  a  gale  of  wind  (^),  and  of 
moorings  in  calm  weather  (s),  has  been  held  to  be  an 
ineyitable  accideBt.  But  if  there  is  negligence  in  not 
letting  go  an  anchor,  or  in  not  having  an  anchor  ready 
to  let  go  when  the  Teasel  is  adrift,  she  cannot  sustain  the 
defence  of  ineyitable  accident  {a). 

Where  a  collision  occurred  in  consequence  of  the  break- 
ing of  part  of  the  steering  gear,  there  being  a  latent  defect 
in  the  metal,  it  was  held  to  be  an  ineyitable  accident  (b). 
But  if  the  gear  is  manifestly  insufficient  or  weak,  or  has 
not  been  properly  cared  for  (c),  the  defence  of  ineyitable 
accident  cannot  be  sustained  {d). 

Where  a  ship.  A.,  at  anchor  in  the  Thames,  was  run  into 
by  another,  B.,  and  was,  without  fault  on  her  own  part, 
driven  by  B.  against  a  third  ship,  C,  it  was  held  that,  so 
far  as  A.  was  concerned,  the  collision  between  her  and  C. 
was  an  inevitable  accident  (e), 

A  ship  which  had  been  ashore  on  a  sand,  was  driving 
over  it,  and  came  into  collision  with  another  brought  up  in 
deep  water  to  leeward  of  the  sand.  To  have  let  go  her 
anchor  before  she  was  clear  of  the  sand  would  have  been 
dangerous  to  herself,  and  without  letting  go  while  on  the 
sand  she  could  not  keep  clear  of  the  ship  at  anchor.  A 
collision  which  followed  was  held  to  be  ineyitable  (/). 

A  dumb  barge  in  the  Thames,  driving  with  the  tide. 


(y)  Ths  London,  1  Mar.  Law  Gas. 
O.  S.  398;  Br.  &  L.  82. 

(z)  TheAmbas8ador,AA.Gt,Teh, 
12ih,  1875,  dted  in  The  Fladda,  2 
P.  D.  54,  37. 

(a)  The  Fladda,  2  P.  D.  34 ;  The 
KepUr,ib%d,AO;  The  dtp  of  Peking, 
14  App.  Gem.  40  (chain  cable  not 
bent).  Aa  to  snch  a  plea  by  a  sliip 
which  has  giyen  another  a  fom 
berth,  iiee  The  Secret,  1  Asp.  Mar. 
Law  Gas.  318. 

(b)  The  Virgo,  3  Asp.  Mar.  Law 
Gas.  285. 

(e)  Tk4f  AUmower^  39  Fed.  Rep. 


118  (nat  allowed  to  work  oi 

(d)  The  Af.  M,  Caleb,  10  Blatchf. 
467 ;  The  Warkworth,  9  P.  D.  20, 
145 ;  infra,  p.  192 ;  The  Indue,  12  P. 
D.  46 ;  The  Merchant  Frince,  (1892) 
P.  179  (steam  steering  gear  fail- 
ing to  act) ;  The  Olympia,  61  Fed. 
Hep.  120  (parting  of  the  wire  tiller 
rope) ;  The  Mveredale,  53  Fed.  Bep. 
286,  alitor, 

{e)  The  Mibemia,  4  Jar.  N.  S. 
1244. 

(/)  The  ThomUy,  7  Jnr.  659. 
The  Buekhuret,  6  P.  D.  152,  is  a 
very  similar  case. 
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NEGLIGENCE. 


American 
cases. 


I 


I 


oame  into  oollision  with  a  steamer  going  up  against  the 
ebb  at  the  rate  of  two  knots.  There  was  evidence  that 
the  barge  could  not  have  been  seen  sooner  than  she  was 
seen.  In  the  absence  of  evidence  of  negligence  on  the  part 
of  the  steamer,  the  collision  was  held  to  be  an  inevitable 
accident  {g). 

Where  two  ships,  by  no  fault  of  their  own,  suddenly  find 
themselves  in  a  position  in  which  a  collision  is  imminent, 
and  one  of  them  omits  to  execute  a  manoeuvre  which 
possibly  might  have  averted  the  collision,  she  will  not 
necessarily  be  held  in  fault  for  not  having  taken  the 
measure  suggested.  Where  two  large  sailing-ships,  one  in 
the  act  of  going  about,  and  the  other  going  free,  sighted 
each  other  in  a  dense  fog  at  a  distance  of  less  than  300 
yards,  and  a  collision  occurred  in  less  than  a  minute,  it  was 
held  that  the  ship  in  stays  was  not  in  fault  for  not  having 
hauled  aft  her  head  sheets  to  assist  her  helm,  although  if 
she  had  done  so  the  collision  might  have  been  averted. 
'The  collision  was  held  to  be  a  case  of  inevitable  acci- 
dent (A). 

In  The  Resolution  (t).  Sir  J.  Marriott  held  that  a  oolli- 
sion caused  by  *^  shovmng  weather,  the  darkness  of  the 
night,  and  the  small  distance  of  the  two  ships  and  short- 
ness of  time  in  discovering  each  other,  being  close,"  was 
an  inevitable  accident. 

In  the  following  American  cases  the  defence  of  inevit- 
able accident  has  been  sustained. 

A  vessel  in  the  open  sea  overtook  another  at  night,  the 
darkness  being  so  great  that  she  could  not  see  the  vessel 
ahead  in  time  to  avoid  her  {k),  A  sailing-ship  in  a  narrow 
channel  being  suddenly  compelled  to  let  go  her  anchor  to 


{g)  The  Stcalhw,  3  Asp.  Mar. 
Law  Gas.  371. 

(A)  The  Marpeeia,  L.  R.  4  P.  C. 
212. 

(i}  Marsd.  Ad.  Ca.  332 ;  infra, 
p.  167.    The  AtaUmta,  41  Fed.  Bep. 


639,  was  a  similar  decision,  in  the 
case  of  blinding  snow ;  The  Rebecca 
Shepherd,  32  Fed.  Rep.  926  (fog). 

(k)  The  Morning  Light,  2  Wall. 
650,  657. 


INKVlTABIiE  ACCIDENT. 

saye  herself  from  going  ashore,  in  consequence  of  the 
wind  failing,  a  steamship  close  astern  unavoidably  ran 
into  her  (/). 

A  large  steamer  was  entering  a  harbour  by  a  course 
that  was  not  the  usual  one,  but  which  was  a  course  she 
had  a  right  to  go.  As  she  was  rounding  the  stem  of  a 
hulk,  she  suddenly  saw  and  ran  into  a  schooner  which  the 
hulk  had  pxevented  her  seeing  before.  The  schooner, 
which  had  just  cast  ofi  from  her  tug,  was  setting  her  sails 
and  drifting  with  the  tide  in  a  helpless  condition.  The 
collision  was  held  by  the  Supreme  Court  to  have  been 
inevitable  (m). 

A  steamship  going  as  slowly  as  possible  in  a  fog  fouled 
a  ship  at  anchor.  It  was  held  to  be  an  inevitable  acci- 
dent (n) . 

A  vessel  properly  moored  was  set  adrift,  by  six  other 
craft  driving  on  her,  and  did  some  damage.  It  was  held 
that  she  was  not  liable  (o).  So  a  craft  set  adrift  by  an 
extraordinary  mass  of  ice  {p),  or  an  extraordinary  flood  {q)y 
was  held  not  to  be  liable  for  damage  done  by  her  in  a 
collision. 

A  vessel  in  tow  of  a  tug  salvor  in  a  thick  fog,  by  reason 
of  her  disabled  state,  took  a  sudden  sheer,  and  fouled  the 
masts  of  a  sunken  ship,  to  which,  it  was  alleged,  she  was 
taken  needlessly  near.  It  was  held  that,  as  between  the 
owners  of  the  sunken  wreck  and  the  tug,  the  damage  to 
the  former  was  an  inevitable  accident  (r). 

Bat  where  a  schooner  in  a  leaky  condition,  in  order  to 
avoid  sinking  in  deep  water,  cast  off  from  a  wharf  along- 
side which  she  was  lying,  and  before  she  was  got  under 


(/)  The  Electra^  6  Bened.  189.  869. 

(»)  The  Java,  14  WaU.  189 ;  The  (p)  The  Tranefer  (No.  2),  66  Fed. 

Ntva  Scotia  and  The  Quehee,  1  Que-  Rep.  513. 
l»c,  L.  B.  1.  Q)  Neel  v.  Blythe,  42  Fed.  Rep. 

(m)  The  Bridgeport^  35  Fed.  Rep.  457. 
159.  (r)  The  Edwin  HawUy^  41  Fed. 

(o)  TheNoraCoeteOoy  46 Fed.  Rep.  Rep.  606. 


13 


14  NEGUGENCB. 

oommand  drove  against  another  vessel,  it  was  held  that 
the  oollision  was  not  an  inevitable  accident  («).  In  the 
case  of  a  ship  improperly  attempting  to  pass  another  ashore 
in  a  narrow  channel,  it  was  held  that  in  attempting  to  pass 
the  ship  ashore,  she  did  so  at  her  own  peril  {t).  In  this 
country  it  has  been  held  that  a  ship  driven  from  her 
moorings  by  another  which  came  foul  of  her  in  a  gale  of 
wind,  could  not  escape  liability  to  a  third  ship  against 
which  she  drove,  because  she  omitted  to  let  go  a  second 
anchor  (w). 
Nogligence  If  a  vessel  engaged  in  rendering  salvage  service  to 

in  a  TOP.  anQther  negligently  runs  into  the  vessel  she  is  assisting, 
she  is  liable  for  the  damage;  but  she  does  not  thereby 
forfeit  her  right  to  a  sum  which  has  been  previously  agreed 
upon  as  remuneration  for  the  salvage  service,  unless  the 
negligence  is  very  gross.  In  such  cases  the  Court  regards 
error  or  negligence  in  the  salvor  less  severely  than  in 
ordinary  cases  of  collision  (x).  If  the  salvor,  without 
negligence  on  her  own  part,  is  injured  in  a  collision  with 
the  ship  she  is  assisting,  caused  by  negligence  of  the  latter, 
she  can  recover  for  her  loss  (y). 
Or  a  tug.  It  is  an  implied  term  of  the  ordinary  towage  contract, 

that  each  vessel  shall  be  conducted  with  proper  care  and 
skill.  The  general  rule  is,  that  the  tug  is  bound  to  obey 
the  orders  of  the  tow ;  but  both  as  between  themselves  and 
as  regards  other  ships  the  tug  and  her  tow  are  each  under 
the  ordinary  obligation  to  show  proper  skill  and  care  in 
avoiding  coIUsion.  Their  respective  duties  and  liabilities 
will  be  considered  in  a  subsequent  chapter  (z). 

(«)   Sherman  v.  Mott,  6  Bened.  Baltic,  L.  R.  4  A.  &  E.  178.    See 

372;  hut  Bee  The  ChiekataWyAl'Fed.  also  The  ThetU,  L.  R.  2  A.  &  E. 

Rep.  627.  365  ;    The  Dwina,  infra,  p.   327 ; 

U)  The  Merrimae,  14  "Wall.  199.  Sttvens  v.   The  8,   W,  Downs  and 

(u)  The  Fladd4i,  2  P.  D.  34 ;  and  The  Storm,  Newb.  Ad.  468. 
Bee  The  City  of  Peking,  14  App.  Ca.  (y)  The  Mttd  Hopper,  40  L.  T. 

40,  as  to  having  a  second  anchor  N.  S.  462  ;  4  Asp.  Mar.  Iaw  Gas. 

ready  to  let  go.  103. 

{x)   The   a  8,  Butler  and  The         (z)  Itrfra,  p.  198. 


NEGLIGENCE  CAUSING  COLLISION.  16 

There  is  sometimes  difficnltj  in  determining  whether  Negligence 
negligenoe  of  which  a  ship  is  proved  to  have  been  guilty  J^j^^. 
at  or  ahont  the  time  of  the  oollision,  or  in  some  way  oon- 
nected  with  the  oollision,  is  negligence  contributing  to  the 
collision.  The  general  rule  is  that  a  wrongdoer  is  liable 
for  all  the  reasonable  consequences  of  his  negligenoe. 
Whether  a  collision  which  occurs  under  circumstances 
brought  about  by  previous  negligence  can  be  said  to  have 
been  caused  by  that  negligence,  must  be  determined  by 
Hie  particular  circumstances  of  the  case. 

A  passenger  on  board  The  Bachelor  was  iujured  by  an 
anchor  on  board  that  vessel  which  was  caused  to  fall  on 
him  by  a  collision  for  which  The  Sons  of  the  Thames  was 
in  fault.  In  an  action  by  the  passenger  against  the 
owners  of  The  Sons  of  the  Thames^  Pollock,  C.B.,  left  it  to 
the  jury  to  say  whether  there  was  negligence  on  the  part 
of  the  crew  of  The  Bachelor  in  stowing  the  anchor  so  that 
it  fell  on  the  plaintiff,  and  whether  there  was  negligence 
on  the  plaintiff's  part  in  being  in  the  part  of  the  ship 
where  the  anchor  was  stowed.  The  verdict  was  for  the 
plaintiff;  the  jury  finding  that  there  was  no  negligence 
on  his  part,  or  on  the  part  of  the  crew  of  The  Bachelor,  A 
rule  nisi  for  a  new  trial  which  was  obtained  on  the  ground 
that  the  verdict  was  against  the  weight  of  the  evidence 
was  discharged.  In  discharging  the  rule,  Pollock,  C.B., 
said,  with  regard  to  the  general  law,  that  if  the  negligence 
of  the  plaintiff  did  not  in  any  degree  contribute  to  the 
immediate  cause  of  the  accident,  that  negligence  ought  not 
to  be  set  up  as  a  defence  to  the  action.  And  he  doubted 
whether  a  person,  who  is  guiliy  of  negligence,  is  respon- 
sible for  all  the  consequences  which  might  under  any 
drcomstances  arise,  and  in  respect  of  mischief  which  could, 
by  no  possibility,  have  been  foreseen,  and  which  no  reason- 
able person  would  have  anticipated  (a). 

(a)  Oremkmd  y.  Chaplin,  6  Ex.      aroee  out  of  the  same  oolliaion.   Cp. 
243 ;  Oattim  t.  MUls,  8  C.  B.  123,       I%fi  WimUmUy,  (1896)  P.  297. 
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Neglig^oe 
oaosing  the 
loes  but  not 
the  collision. 


Where,  for  the  safety  of  his  own  yessel,  the  mate  of  a 
steamship  set  adrift  a  coal  flat  alongside,  from  which  the 
steamship  was  taking  coal,  and  the  flat  drove  against  and 
injured  a  ship  at  anchor,  it  was  held,  in  America,  the 
steamship  owners  were  not  liable.  The  flat  had  been 
holed  by  a  floating  log,  and  was  reasonably  expected  to 
sink  immediately  (b). 

But  where  the  negligence  is   an  immediate  cause  of 
the  loss,  it  is  material  in  an  action  to  recover  damages  for 
that  loss,  although  it  is  in  no  way  a  cause  of  the  collision 
in  which  the  loss  occurred.      *^  The  cause  of  action  in 
collision  cases  is  not  merely  the  fact  of  the  ships  having 
come  into  impact  with  one  another,  for  that  by  itself 
is  no   cause  of  action,  but  that  damage,  in  the  sense 
of  injury,  was  caused  to  the  property  of  the  plaintiffs  by 
reason  of  that  collision"  {c).    Thus  where  a  collision  is 
caused  entirely  by  the  negligence  of  ship  A.,  and  there 
would  have  been  no  damage  to  either  ship  but  for  an  im- 
proper act  of  B.,  the  consequences  of  which  could  not  be 
avoided  by  ordinary  care  on  the  part  of  A.  (rf),  both  ships 
are  held  to  be  in  fault.     It  is  no  answer  to  the  claim  of  a 
plaintiff,  whose  negligence  caused  the  collision,  for  the 
defendant,  whose  negligence  caused  the  loss,  to  say :  True 
it  is,  there  would  have  been  no  loss  but  for  my  improper 
act;  but  you  are  the  person  who  caused  the  loss,  for  if 
your  ship  had  not  been  improperly  navigated  there  would 
have  been  no  collision  and  no  loss.     Unless  the  negligence 
of  the  one  ship  would,  but  for  the  negligence  of  the  other, 
have  caused  no  loss,  the  former  ship  is  liable  at  least  for 
half  the  loss  of  the  other. 
7^  Marfforei.      In  The  Margaret  (e),  before  the  Court  of  Appeal,  a  dumb 
barge  by  her  own  negligent  navigation  came  into  collision 


{b)  The  ChiekataWj  41  Fed.  Bep. 
627. 

(e)  Per  Brett,  L.  J.,  The  Mar- 
aaretf  6  P.  D.  76.  And  see  per 
lindley,  L.  J.,  The  Bemina,  12  P. 


D.  58,  88. 

(d)  Qee  The  Monte  Soea,  (1893)  P. 
23. 

W  6  P.  I>.  76. 
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.     •      •      •        « 
with  a  BcliooneT  fast  to  a  proper  mooring  buoy  in  the 

Thames.  The  Bohooner  was  wholly  free  from  blame  in 
respect  of  the  collision,  but  her  anchor,  which  was  hanging 
from  her  hawse  pipe,  with  the  stock  above  the  water, 
pierced  and  sank  the  barge.  This  was  an  improper 
position  for  the  anchor,  and  contrary  to  a  bye-law  made 
nnder  a  local  Act  in  force  in  the  Thames.  But  for  the 
improper  position  of  the  schooner's  anchor  the  barge  would 
have  suffered  no  injury.  It  was  held  that  both  craft  were 
in  fault ;  and  that  the  schooner  was  liable  for  half  the  loss 
of  the  barge.  In  the  Court  below  it  had  been  held  that 
the  barge  could  not  recover  anything,  she  being  alone  in 
fault  for  the  collision.  This  decision  was  varied  by  the 
Court  of  Appeal  on  the  ground  above  stated — ^namely,  that 
though  the  negligence  of  the  schooner  did  not  contribute 
to  the  collision,  it  did  contribute  to  the  cause  of  action, 
namely,  the  loss  to  the  owners  of  the  barge  (/). 

On  the  other  hand,  the  mazim  causa  proxima  non  remota  Oauta  proxima 
spectatur  applies  to  distingaish  negligence  for  the  conse-  ^ctatur.^ 
quences  of  which  a  defendant  is  liable  from  that  which  is 
merely  collateral  and  immaterial  upon  the  question  of 
liability  (^).  Neghgence  such  as  will  attract  habihty 
cannot  be  established  merely  by  showing  that,  but  for  a 
previous  improper  act  of  the  defendant,  the  collision  would 
not  have  occurred.  The  act  complained  of  '^  must  have 
some  proper  connection,  as  a  cause,  with  the  damage 
which  followed,  as  its  effect "  (A).  Whether  this  proper 
connection  exists  between  the  act  complained  of  and  the 
loss  is,  it  seems,  a  question  of  fact,  and  ordinarily  a  ques- 
tion for  the  jury  (t). 

(/)  Cp.  TAe  Scotia,  63  L.  T.  324 ;  now  foUowed. 

Tke  Dumtanborough,  (1892)  P.  363,  (^}  Seei90rSelbome,O.,6App.Oa. 

Dote;  and  dist.  The  Hornet,  ib.  361 ;  219 ;  and LordBlaokbom,  ib. p.  226. 

The  Monte  Roaa,  ubi  tupra.     8ilU  v.  ih)  Ter  Selbome,  C,  ubi  sup. 

Brown,  9  Car.  &  P.  601,  and  The  (t)  See  lUff  v.  Warman,  2  0.  B. 

Gipey  King,  2  W.  Bob.  637,  so  far  N.  S.  740 ;   6   C.  B.  N.  S.   673 ; 

88  thej  are  inconaiatent  with  The  Milwaukee  Rail,   Co,  y,  Kellog,  4 

Margaret,  woold  not,  it  aeema,  be  Otto,  469. 
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A  ship,  in  bad  weather,  was  in  a  difficult  position  in 
Dover  Bay  getting  her  anchors,  which  were  foul,  in  order 
to  get  to  sea,  and  did  not  take  the  assistance  of  a  tug, 
as  she  ought  to  have  done.  She  consequently  drove  against 
the  pier,  and  the  tug,  which  she  then  took  to  tow  her  dear, 
parted  the  tow  rope,  in  consequence  of  the  heavy  sea,  and 
she  drove  against  and  injured  the  plaintiff's  groyne  and 
sewer  outfall.  It  was  held  that  the  damage  was  caused  by 
her  negligence  in  not  taking  a  tug  in  the  first  instance  (A;). 

The  question  as  to  what  are  the  consequences  of  a 
negligent  or  wrongful  act  for  which  the  wrongdoer  is  liable 
was  much  discussed  in  the  case  of  Clark  v.  Chambers  (/). 
The  rule  accepted  by  the  Court  (m)  was,  that  an  action 
would  not  lie  where  the  loss,  although  arising  from  an 
unlawful  or  negligent  act  of  the  defendant,  did  not  imme- 
diately flow  from  it,  and  was  not  the  reasonable,  probable, 
or  likely  result  of  it.  But  a  negligent  act  may  be  the 
proximate  cause  of  loss,  although,  but  for  the  wrongful  act 
of  a  third  party,  there  would  have  been  no  loss  («). 

In  Spaight  v.  Tedcaatk  (o),  the  question  was  whether  the 
owners  of  a  ship  in  tow,  which  had  negligently  permitted 
her  tug  to  go  too  close  to  a  bank,  were  prevented  by  the 
doctrine  of  contributory  negligence  from  recovering  from 
the  owners  of  the  tug  damages  for  injury  sustained  by  the 
subsequent  fault  of  the  tug  in  altering  her  course  so  as  to 


(*)  The  GertoTf  7  Asp.  M.  L.  0. 
472  ;  70  L.  T.  703.  In  an  Amerioan 
case,  8lu/ield  y.  Fenfold,  66  Fed. 
Rep.  362,  the  stranding  of  a 
schooner  was  held  to  have  been 
caused  by  a  rival  tug  wilfully  pre- 
venting the  tug  en  gagged  in  getting 
the  tow  line  on  board  from  saving 
the  schooner. 

(I)  3  Q.  B.  D.  327 ;  see  the  rule 
afidrmatively  stated  by  the  Master 
of  the  Rolls  in  Re  London,  ^.  Bail- 
way  and  Trustees  of  Oower*8  Walk 
Sehooh,  24  Q.  B.  D.  326,  at  p.  329. 

(>n)  Laid  down  by  Pollock,  G.B., 


in  Greenland  v.  Chaplin,  6  Ex.  243, 
248 ;  supraf  p.  16 ;  and  by  the  Ex- 
chequer Chamber  in  Sharpy.  Dowell^ 
L.  R.  7  C.  P.  253.  SeeahoZuwrenee 
V.  Jenkins,  L.  R.  8  Q.  B.  274  ; 
Sneesby  v.  Lancashire  and  Yorkshire 
Rail.  Co.,  L.  R.  9  Q.  B.  263. 

(n)  EngUhart  v.  Farrant,  (1897) 
1  Q.  B.  240.  In  The  Jaekson,  58 
Fed.  Rep.  607,  two  ships  were  held 
liable  for  damage  to  a  third, 
although  one  could  with  ordinary 
care  have  avoided  the  oonsequenoe 
of  the  negligence  of  the  other. 

(o)  6  App.  Gas.  217. 
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pat  the  ship  ashore  on  a  bank.  It  was  held  that,  though 
those  in  charge  of  the  tow  had  negligently  allowed  the 
tag  to  take  the  tow  too  close  to  the  bank,  yet,  sinoe  the  tug 
could  with  proper  caxe,  notwithstanding  the  negligence  of 
the  tow,  have  kept  the  tow  clear  of  the  bank,  and  had  by 
an  improper  alteration  of  the  helm  caused  the  tow  to  go 
ashore,  the  tog  was  liable. 

The  question  whether  a  particular  act  of  negligence  was  ^o  difference 
a  cause  of  the  loss,  so  as  to  make  tiie  person  charged  with  rules  of  law 
negligence  responsible  for  the  loss,  must,  it  would  seem,  "^^'^^^^ 
be  answered  in  the  same  way,  whether  it  is  the  act  of  a  negligence, 
plaintiff  or  of  a  defendant;  whether  the  negligence  of 
other  parties  contributed  to  the  loss  or  not ;  and  whether 
the  action  is  at  common  law  or  in  Admiraltyj(p).  "  There 
is  no  difference  between  the  rules  of  law  and  the  rules  of 
Admiralty  to  this  extent,  that  where  any  one  transgresses 
a  nayigation  rule,  whether  it  is  a  statutory  rule  or  whether 
it  is  a  rule  that  is  imposed  by  common  sense,  what  may  be 
called  the  oommon  law,  and  thereby  an  accident  happens 
of  which  that  transgression  is  the  cause,  he  is  to  blame, 
and  those  who  are  injured  by  the  accident,  if  they  them- 
selves are  not  parties  causing  the  accident,  may  recover 
both  at  law  and  in  Admiralty''  (q).  The  learned  lord,  in  a 
subsequent  part  of  his  judgment  in  the  same  case  (r),  states 
that  the  only  case  which  seems  to  point  to  there  being  any 
difference  between  the  rules  of  law  and  Admiralty  as  to 
what  is  negligence  causing  the  loss  is  The  Fenham  («),  in 
which  there  are  expressions  of  Lord  Eomilly  to  the  effect 
that  infringement  of  a  statutory  rule  of  navigation  is  to  be 
taken  as  a  cause  of  the  collision,  unless  the  person  charged 
proves  the  contrary.  Those  expressions,  he  points  out,  may 
well  apply  to  such  an  infringement  as  that  in  The  Fenham 

{p)  See  per  Gampbell,  C,  The  {q)  Ttr  Lord  Blackburn,  9  App. 

Friend*,  4  Moo.  P.  C.  C.  314 ;  per  Caa.  880. 

Lead  Blackburn,  Caytar  v.  Garr<m  (r)  P.  882. 

Cb.,  9  App.  Oas.  873,  880.  (*)  L.  B.  3  P.  0.  212. 

c2 
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negligenoe. 


(absenbe  of  lights),  but  are  not  to  be  extended  to  every 
infringement  of  every  rule  of  navigation. 
™^^^E?^  It  has  been  suggested  that  the  class  of  oases  of  which 
Davks  V.  Mann  is  the  best  known  example,  have  no  appli- 
cation in  Admiralty ;  and  there  are  cases  which  appear  to 
give  some  support  to  the  contention.  The  facts  of  Dames 
V.  Mann  (^),  the  well-known  "donkey  case,"  were  shortly 
these : — The  owner  of  a  donkey,  which  had  been  negli- 
gently left  hobbled  and  unguarded  on  a  highway,  sued  the 
defendant,  by  the  negligence  of  whose  servant  in  driving 
along  the  highway  at  too  rapid  a  speed  the  donkey  was 
run  over  and  injured^  It  was  held  that  the  donkey-owner 
could  recover,  his  negligence  notwithstanding.  The  sugges- 
tion is,  that  in  a  case  of  collision  between  ships,  negligence, 
such  as  that  of  the  donkey-owner  in  Davies  v.  Mann^  would 
render  the  shipowner  liable,  although  no  collision  would 
have  occurred  if  the  other  vessel  had  been  navigated  with 
ordinary  care.  The  Fenham  {u)  and  Hay  v.  Le  Neve  (x)  have 
been  cited  as  authorities  to  this  effect.  In  The  Fenham  the 
facts  were  these : — ^A  steamship  in  the  North  Sea,  after 
sundown  on  a  dusky  evening  in  November,  struck  a  brig 
which  was  not  carrying  lights  as  required  by  the  regula- 
tions of  1868.  In  the  absence  of  proof  to  the  contrary,^ 
the  Privy  Council  held  that  the  absence  of  lights  caused 
the  collision.  In  delivering  judgment  Lord  Komilly  thus 
stated  the  rule  as  to  proof  in  such  cases: — "If  it  is 
proved  that  any  vessel  has  not  shown  lights,  the  burden 
lies  on  her  to  show  that  the  non-compliance  with  the 
regulations  was  not  the  cause  of  the  collision."  In  Hay 
V.  Le  Neve  {x)y  a  vessel  brought  up  at  night  in  an  improper 
place  and  with  no  light  exhibited  was  run  into  by  another 
ship.  It  was  held  that  the  vessel  at  anchor,  as  well  as  the 
other  vessel,  was  in  fault.  In  both  these  cases  the  negli- 
gence of  the  plaintiff  (carrying  no  light,  and  bringing  up 


i 


0  10  M.  &  W.  546.  (x)  2  Shaw's  Sootoh  App.  Gas. 

u)  L.  R.  3  P.  0.  212.  396. 
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in  an  raipToper  place)  was  not  unlike  that  of  the  donkey- 
owner  in  Dames  v.  Mantiy  and  it  was  contended  in  The 
Fenham  that  with,  ordinary  care  the  defendant  could  have 
avoided  the  collision^  notwithstanding  the  negligence  of 
the  plaintiff  in  carrying  no  lights.  In  both  cases  the  legal 
consequence  of  the  negligence  was  different  from  that  in 
Davies  y.  Mann,  Again,  in  an  Irish  case  (i/)  it  was  doubted 
whether  in  Admiralty  the  doctrine  of  Davies  v.  Mann  had 
any  application.  In  America  it  has,  in  a  recent  case  (s), 
been  held  by  a  circuit  court  that,  where  the  fault  of  one 
ship  is  slight,  and  that  of  the  other  ship  gross,  the  former 
may  recover  half,  or  possibly  some  other  part  of  her  loss. 
In  other  cases  {a)  it  seems  to  hare  been  held  that,  in  such 
eases  of  unequal  fault,  the  gross  fault  is  the  cause  of  the 
loss,  and  that  the  slight  fault  is  immaterial — ^'  did  not 
contribute."  In  one  case  {b)  it  was  said  expressly  that  the 
common  law  doctrine  of  contributory  negligence  did  not 
apply  in  Admiralty.  So  where  a  collision,  made  imminent 
by  the  gross  fault  of  A.,  might  have  been  avoided  by  B., 
the  loss  was  divided  between  A.  and  B.  (c). 

But  it  is  clear  that  there  is  no  difference  between  the 
rules  of  law  and  of  Admiralty  {d)  as  to  what  amounts  to 
n^Iigence  causing  collision ;  and  that,  before  a  vessel  can 
be  held  to  be  in  fault  for  a  collision,  negligence  causing  or 
contributing  to  the  collision  must  be  proved.  Thus,  in  The 
Margaret  (^),  a  vessel  infringed  a  statutory  rule  of  navi- 


(y)  Uie  Meteor,  Ir,  Hep.  9  £q. 

567. 

(r)  The  Max  MorrUy  31  Bay.  1 ; 
The  Mttry  Ida,  20  Fed.  Rep.  741 
(damages  apxKxrtioned  in  ratio  of 
Uiree  to  one) ;  and  see  The  Victory 
and  The  Flymothian,  68  Fed.  Rep. 
39d,  where  the  decree  in  favour  of 
8  cargo-owner  went  ag^nst  the 
ship  most  in  fanlt,  for  her  fuU 
stipulated  ralne,  whioh  was  more 
than  half  the  yalue  of  the  cargo 
lost 

(•)  Ths  Lord  CNeill,  66   Fed. 


Rep.  77 ;  The  WUlafnette,  70  Fed. 
Rep.  874 ;  The  Atlas,  3  Otto,  302. 

(b)  The  Daylesford,  30  Fed.  Rep. 
633. 

(e)  7%tfPi!^«««,  19Fed.  Rep.46; 
The  Maria  Martin,  12  Wall.  31. 

(d)  See  per  Lord  Blackhum, 
Cayser  v.  Carron  Co.,  9  App.  Oas. 
873,  882  {The  Margaret).  In.  The 
Khedive  (5  App.  Gas.  876,  892),  it 
was  assnmed  by  Lord  Blackbom 
that  Davies  y.  Mann  applied  in 
Admiralty. 

{e)  9  App.  Gas.  873.     The  Edy- 
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gation,  and  was  in  that  respect  gnilty  of  negligenod ;  and 
without  that  negligence,  other  circnmstances  being  the 
same,  the  collision  would  not  have  happened ;  yet  it  was 
held  that  this  negligence  was  not  a  cause  of  the  collision. 
The  decision  in  such  a  case  will  be  the  same,  with  regard 
to  the  liability  of  the  ship  in  question,  whether  the  other 
ship  is  in  fault  or  not.  'In  The  Margaret  the  one  ship  was 
held  to  be  in  fault,  because  with  ordinary  care  she  could 
have  avoided  a  collision,  notwithstanding  the  negligence 
of  the  other ;  and  it  was  for  this  reason  that  the  negligence 
of  the  latter  was  held  not  to  be  a  cause  of  the  collision. 
So  in  TJie  Monte  Rosa  (/),  a  tug  by  her  own  fault  steered 
a  course  which  brought  her  into  collision  with  the  anchor  of 
a  steamship,  which  the  latter  was,  contrary  to  the  Thames 
rules,  carrying  over  her  bows  not  stock  awasli,  and  was 
holed  by  the  anchor.  It  was  held  that,  since  the  tug  could 
with  ordinary  care  have  kept  clear  of  the  steamship,  she 
was  alone  in  fault,  and  could  recover  nothing.  The  Lord 
Saumarez  (^),  an  early  case,  is  to  the  same  effect  as  T?^ 
Margaret,  There  a  vessel  recovered  full  damages,  though 
in  a  fog  she  was  carrying  too  great  a  press  of  sail,  and  was 
proceeding  at  too  great  a  rate  of  speed.  The  decision 
proceeded  upon  the  same  grounds — ^that  the  defendant 
could  with  ordinary  care  have  avoided  the  collision,  not- 
withstanding the  negligence  of  the  plaintiff. 

Hay  V.  Le  Neve  and  The  Fenham  are  not  inconsistent 
with  The  Margaret  and  The  Lord  Saumarez.  The  facts  in 
those  cases  differ  from  those  in  Daviea  v.  Mann  in  this — 
that  the  negligence  of  the  plaintiffs  in  the  former  cases 
was  such  that  iiie  defendants  could  not  with  ordinary  care 
have  avoided  its  consequences ;  whereas  in  Lavies  v.  Mann 

water.ebYeA.Ueip.  627;  The  Portia,  1    Fed.    Bep.    730,    axe    similar 

64  Fed.  Bep.  811 ;  The  Clara,  56  American  oases. 

Fed.  Rep.  1021 ;  The  Britannia,  34  (/)  (1893)  P.  23. 

Fed.   Rep.   646 ;    The  Francis,  44  (J)  6  Not.  of  Oas.  600 ;  cf.  The 

Fed.  Rep.  610;  7%*  2^te»,  23  Fed.  Argo,  Swab.  462;   infra,  p.  266; 

Rep.  413 ;  Andue  y.  The  Saratoga,  The  Swanland,  2  Sp.  £.  &  A.  107. 
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the  defendant  oould  with  ordinary  care  have  avoided  the 
donkey  (A).  But  though  it  may  he  possible  to  reconcile 
some  of  the  '^  hoth  to  blame  "  cases  with  Duties  v.  Manny  it 
would  probably  be  found  impossible  to  reconcile  all  of 
them.  Many  Admiralty  cases  have  been  decided  without 
sufficient  consideration  of  the  question  whether  the  negli- 
gence found  against  each  ship  was-  negligence  contributing 
to  the  collision.  For  example,  in  The  Marcia  TriboUy  an 
American  case,  a  schooner  in  the  daytime  ran  down  a 
sloop  brought  up  in  an  improper  place.  Both  ships  were 
held  in  fault,  and  the  loss  was  divided  (t).  There  are 
many  recent  American  cases  to  the  same  effect  {k). 

Confusion  has  been  caused  by  the  language  used  in  some 
of  the  cases  with  regard  to  contributory  negligence.  In 
Badley  v.  London  8f  North"  Western  Railway  Co,  (/),  it  is 
stated  by  Lord  Penzance  that,  '^  The  plaintiff  in  an  action 
for  negligence  cannot  succeed,  if  it  is  found  by  the  jury 
that  he  has  himself  been  guilty  of  any  negligence  or  want 
of  ordinary  care  which  contributed  to  cause  the  accident." 
But  "  though  the  plaintiff  may  have  been  gmlty  of  negU- 
genoe,  and  although  that  negligence  may  in  fact  have  con- 
trilmted  to  the  accident,  yet  if  the  defendant  could  in  the 
result  by  exercLse  of  ordinary  care  and  diligence  have 
avoided  the  nuschief  which  happened,  the  plaintiff's  negli- 
gence will  not  excuse  him,"  i,e,  the  defendant.  Davies  v. 
Mann  and  Tuff  v.  Warman  {m)  are  cited  as  establishing 
this.  On  the  other  hand,  in  Dowell  v.  General  Steam 
Narigation  Co,  (n).  Lord  Campbell,  C.  J.,  said — "  There  " 

(A)  Dotcell  T.  General  Steam  JVbri-  The  Anerly,   68    Fed.    794  ;    The 

fotian  Co.,  6  E.  &  B.   195 ;   and  Marion,   6Q  Fed.   271;   Friatad  y, 

MorriMonv,  General  Steam  Navigation  The  Jh-emier,  51  Fed.  Bep.  462  (bad 

Co,,  8  Ex.  733,  are  cases  "with  re-  riding  light  and  excessive  speed, 

ffud  to  absenoe  of  lighto.    In  the  or  bad  look-ont  in  the  other  ship). 

nuiner,  the  ship  without  lights  was  (/)  1  App.  Cas.  754. 

held  in  fault ;  in  the  latter,  not.  (m)  5  C.  B.  N.  S.  573 ;  see  the 

(i)  2  Sprague,  17  ;   The  8,  Shaw,  jndgmebt  of  Oresswell,  J.,  26  L.  J. 

6  Fed.  Rep.  93 ;   The  Milligan,  12  C.  P.  263,  267.     Of.  also  per  Dr. 

iei.  Bep.  338,  are  similar  cases.  Lushington   in  the  Argo,   Swab. 

(k)  CL  The  Richmond  and  The  462 ;  infra,  p.  265. 

K  Heiperehauem,  63  Fed.   1020;  (n)  6  E.  &  B.  195. 
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(in  Davies  v.  Mann)^  '^although  without  the  negligence  of 
the  plaintiff  the  aooident  would  not  have  happened,  the 
negligence  is  not  supposed  to  have  contributed  to  the 
accident  within  the  rule  upon  this  subject;  and  if  the 
accident  might  have  been  avoided  by  the  exercise  of 
ordinary  care  and  skill  on  the  part  of  the  defendant,  to 
his  gross  negligence  it  is  entirely  ascribed,  he,  and  he  only, 
proximately  causing  the  loss."  It  is  not  easy  to  reconcile 
these  views  with  regard  to  the  negligence  of  the  plaintifE 
in  Daviea  v.  Mann^  The  question  whether  a  specified  act 
of  negligence  is  a  cause  of  the  accident  is  a  question  of 
fact  and  not  of  law  (o).  Davies  v.  Mann  and  the  cases 
following  it  seem  to  show  that  even  where,  as  matter  of 
fact,  an  act  of  negligence  of  A.  did  contribute  to  the 
accident,  the  other  party  (B.)  will  (as  defendant)  be  liable 
for  the  whole  loss,  or  (as  plaintifE)  will  be  unable  to  recover, 
if  he  could  with  ordinary  care  have  avoided  the  accident, 
notwithstanding  the  negligence  of  A.  (^). 

The  diflSculty  may  be  put  in  another  way-  Did  Dames 
V.  Mann  decide  that,  assuming  contributory  negligence  in 
the  plaintiff,  he  could  recover,  notwithstanding ;  or  that, 
though  there  was  contributory  negligence  in  fact,  there  was 
none  in  law  P  Radley  v.  London  ^  North-  Western  Railttay 
Co.  points  to  the  former  as  the  correct  view  of  the  case;  The 
Margaret  {q)  looks  the  other  way.  There  Lord  Blackburn 
appears  to  have  considered  that  if  the  plaintiff's  negligenoe 
did  in  fact  contribute  to  the  collision  he  would  be  liable  ; 
and  that  in  Daviea  v.  Mann  there  was  no  contributory  neg- 
ligence. 

But  the  difficulty  is  rather  one  of  words  than  of  sub- 
stance ;  for,  with  perhaps  one  exception,  the  cases  agree  in 
this,  that  negligence  in  one  party  is  immaterial,  if  by 

(o)  See  per  Lord  Blackburn,  9  (p)  Cf.  The  Argo^  Swab.  462 ; 

App.  Gas.  879.    But  see  eontray  per      injra^  p.  265. 

Williams,  J.,  Tufy.  Warman,  2  0.  (q)  See  also  Spaigkt  v.  TedeastU, 

B.  N.  S.  740,  768.  6  App.  Cas.  217,  219,  per   Lord 

Blackbom. 
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crdinary  caxe  the  other  could,  notwithstanding  that  negli- 

genoe,  have  avoided  the  accident  (r). 

The  result  of  the  oases,  therefore,  seems  to  be  that  («) — 
(1)  a  ship,  A,,  may  recover  full  damages  against  the  other,  R««alt  of  the 
B.,  where  the  collision  was  caused  entirely  by  the  negli- 
gence of  B. ;  including  the  case  where  the  collision  would 
not  have  occurred  but  for  negligence  of  A.,  provided  B. 
could  with  ordinary  care  have  avoided  it;  (2)  A.  can 
recover  nothing,  if  with  ordinary  care  exercised  up  to  the 
moment  of  collision  she  could  have  avoided  it ;  (3)  A. 
can  recover  half  damages,  although  with  ordinary  care 
exercised  up  to  the  moment  of  collision  she  might  have 
avoided  it,  if  B.  by  the  exercise  of  like  (t)  care  might  have 


(r)  Cf.  PoUock  on  Torts,  374,  seq, 
Contiibatoiy  negligence  of  the 
plaintiff  does  not  preyent  him  from 
leooTering;  he  does  not  reooyer 
because  me  negligence  of  the  de- 
fendant was  not  the  proximate 
cause  of  the  loss.  The  exception 
moitioned  above  is  The  Vera 
Cms  (No.  l),  9  P.  D.  88.  In  that 
case  Butt,  J.,  appears  to  have 
questioned  the  i&ctum  of  Lord 
Penzance,  wpm,  p.  23.  If  the  law 
be  as  there  stated  it  would,  he 
thought,  put  an  end  to  the  doctrine 
of  oon^butory  negligence  alto- 
gether ;  once,  m  every  case  where 
there  is  contributory  negligence  on 
the  part  of  the  pla^tin,  there  is, 
ex  hypothe9%,  negligence  (i.  e.  want 
of  ordinary  care  and  diligence)  on 
the  part  of  the  defendant.  It  is 
■nbmitted  that  what  was  meant  by 
Ijosd  Penzance  was  ordinary  care 
and  dUigenoe  on  the  part  of  the 
defendant  '*in  the  result,"  i,e, 
taking  into  consideration  the  ner- 
ligenee  of  the  plaintifl  and  the 
cirenmstanoes  existing  after  or  by 
reason  of  it;  or,  as  expressed  by 
liord  Blackburn  in  another  case, 
*' proper  care,  subsequently  exer- 
ted"; SpaightT,  redeastle,6  App. 
Cas.  217,  226;  see  aUo  per  Lord 
Watson,  TAe  Margaret,  9  App.  Cas. 
873,  8M;  per  Wightman,  J.,  T^ff 


V.  JTarman,  6  0.  B.  N.  S.  673; 
per  Lord  Campbell,  supra^  p.  23. 
Cf .  per  Lord  Watson  in  Wakelin  v. 
London  and  South  Western  Rail.  Co,^ 
12  App.  Cas.  41 :  ''  If  by  the  use  of 
ordinary  caution  he  (the  plaintiff) 
might  have  avoided  the  injury,  and 
did  not,  he  is  not  entitled  to  recover 
damages. ' '  Thededslou  of  Butt,  J. , 
in  The  Vera  Cruz  became  ineffectual 
by  reason  of  S.  C.  (No.  2),  10  A. 
0.59. 

(«)  This  Rtatement  differs  in 
words,  but,  except  as  to  (3),  not 
in  substance  from  that  contained 
in  former  editions  of  this  work. 
As  to  (3)  there  seems  to  be  no 
authority  for  the  suggestion  that 
under  ordinary  circumstances  ex- 
traordinary care  is  required,  or  that 
its  absence  is  to  be  treated  as  negli- 
gence. Cf .  per  lindley,  L.  J.,  The 
Bemina,  12  P.  D.  68,  89;  and  per 
Lord  Esher,  M.  R.,  ibid.  p.  61,  for 
statements  of  the  law  as  to  contri- 
butory negligence.  Rule  (2)  was 
adopted  and  applied  by  Barnes,  J., 
in  The  Monte  Mosa,  (1893}  P.  23,  30. 
Cp.  TheAUair,  (1897)  1  P.  106.  Qy. 
whether  the  negligence  of  one  party 
can  throw  upon  theother  the  duty  to 
exercise  more  than  ordinary  care ; 
cf.  The  Westemlandf  iftfraj  p.  26. 

(t)  Like  in  deg^ree  or  character, 
or  flimultaneous ;    see  infra.     It 
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avoided  it ;  (4)  in  the  last  case  B.  recovers  half  damages. 
In  applying  these  rales  the  effect  of  57  &  68  Vict.  c.  60, 
8.  419,  must  not  be  overlooked.  If  a  ship  is  deemed  to  be 
in  fault  for  infringement  of  the  regulations,  she  can  in  no 
case  recover  more  than  half  damages,  and  in  every  ease  is 
liable  for  at  least  half  damages. 
The  case  of  The  above  statement  of  the  case  in  which  the  loss  is 

0    to    ame.  ^{yj^Q^  j[g  p^^  forward  with  some  doubt.      It  does  not 

accord  with  a  recent  dictum  of  Lord  Blackburn  (w) : — "  It 
may  well  be  that  both  parties  are  guilty  of  a  neglect  of 
duty,  and  that,  if  either  had  used  reasonable  care  and  skill, 
the  collision  would  have  been  avoided.  In  such  a  case  the 
maritime  law,  which  is  followed  in  the  Admiralty,  ap- 
portions the  joint  damage."  This  dictum  would  prevent 
A.  from  recovering  full  damages  in  case  (2)  above ;  but 
it  appears  to  be  in  conflict  with  ITie  Margaret  and  T/w 
Monte  Rosa,  If  the  above  definition  of  the  case  of  *^  both 
to  blame  "  is  correct,  it  confines  it  to  very  narrow  limits. 
Putting  aside  the  case  of  one  or  both  ships  being  deemed 
to  be  in  fault  under  the  statute,  it  seem  that  the  negligence 
on  the  part  of  both  ships  which  causes  the  loss  to  be 
divided,  must  be  acts  or  omissions  either  concurrent  in 
time  or  identical  in  character,  or  equal  in  degree  of  fault 
— ^in  the  words  of  lindley,  L.  J.  {x) — "  as  much  want  of 
reasonable  care  on  A.'s  part  as  on  B.'s."  A  few  such 
oases  may  be  found  in  the  books.    A  schooner  {y)  in  New 


would  seem  that,  under  certain  cir- 
oumstances,  the  utmost  possible  pre- 
cautions are  no  more  than  what  is 
required  bj  ordinary  care ;  see  The 
George  Roper^  infra^  p.  569. 

(«)  This  dictum  oocurs  in  a  dis- 
senting opinion  of  Lord  Blackburn 
in  Slattery*»  Caee^  3  App.  Gas.  1165, 
1206 — one  of  the  *'  level  crossing  '* 
railway  cases  which  have  given 
rise  to  much  difference  of  judicial 
opinion.  Gf .  the  opinion  of  ^rown, 
J\,  in  TheNereus,  23  Fed.  Rep.  457, 
where  The  Margaret  was  discussed : 


<'  Where  the  earlier  cause  and  the 
later  cause  are  both  proximate  and 
direct,  both  vessels  are  liable ;  for 
it  is  unreasonable  that  a  fault  in 
one  vessel  tending  directly  to  a 
specific  collision  should  go  blame- 
less, merely  because  it  was  the  first 
fault,  or  merely  because  the  other 
Tessel  did  not  do  aU  that  she  might 
have  done  to  avert  the  consequences 
of  the  other's  fault." 

(x)  The  Bemina,  12  P.  D.  58,  89. 

ly)  TheJFe8temland,2iVGd.B^p. 
703. 
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York  harbour,  oontrary  to  the  local  regulations,  brought 
up  oS  the  mouth  of  a  slip.  She  was  requested  bj  a  steam- 
ship about  to  back  out  from  the  slip  to  move,  but  refused. 
The  steamship  attempted  to  get  under  waj  and  fouled  her. 
It  was  held  that  both  ships  were  in  fault.  It  would  seem 
that  here  more  than  ordinaiy  care  was  required  on  the 
part  of  the  steamship ;  and  that,  haying  voluntarily  under- 
taken the  risk  of  moving,  the  utmost  precautions  on  her 
part  were  no  more  than  reasonable  (2).  Two  ships  at 
anchor  both  started  their  anchors,  drove  near  each  other, 
and  eventually  came  into  collision.  It  was  held  that  both 
were  in  fault,  since  either  might  have  taken  a  tug  and 
avoided  the  collision  (a).  Two  tugs  (6)  were  racing  for  a 
job.  One  forced  the  other  into  collision  with  the  third 
ship.  It  was  held  that  both  were  in  fault.  The  case  of 
both  ships  having  no  look-out,  or  of  two  ships  bringing  up 
or  mooring  at  the  same  time  too  dose  to  each  other  (c), 
may  be  suggested  as  cases  where  the  fault  is  equal.  But 
until  the  decision  in  The  Margaret  there  had  been  little  or 
no  discussion  in  any  of  the  cases  as  to  the  exact  limits  of 
the  rule  of  division  of  loss,  and,  perhaps,  the  law  on  the 
point  is  not  yet  finally  settled.  The  statutory  rule  which 
imputes  f a\ilt  to  a  ship  which  infringes  the  regulations 
adds  lai^ly  to  the  number  of  '^  both  to  blame  "  cases,  by 
reason  of  the  impossibility  in  such  cases  of  proving  that 
the  collision  was  caused  by  the  negligence  of  the  other  ship 
alone  (cQ. 


(s)  Of.  The  Oeorge  Boper,  infra, 
p.  569.  The  Oaehapoar,  infra,  p.  570, 
maij  be  distrnguiahed  on  the  ground 
tiiat  tibe  launch  there  oould  not 
zeaaonablj  be  postponed. 

(«)  2%tf^rra»i,C!ook,y.  Ad.Bep. 
Qnebeo,  353. 

(^  Latham  y.  HamiHUm  andMerri' 
man  Co.,  63  Fed.  Bep.  856.  In  The 
Jeme  SpmOdwg,  50  Fed.  Bep.  583, 
one  of  the  togs  which  attempted  to 
the  otiier  before  she  waa  dear, 


and  forced  her  into  collision  with 
the  third  ship,  she  was  held  alone 
in  fanlt.  Gf .  The  Ohattahooehee,  74 
Fed.  Bep.  899  (both  ships  going 
too  fast  in  fog). 

(e)  The  Oreenpoint,  infra,  p.  275. 

yt)  The  effect  of  the  statntorj 
probably  caused  the  matter 
not  to  be  fully  discussed  in  the 
recent  case  of  The  Sandhill,  ri894) 
A.  0.  646.  There  A.,  one  ot  two 
steamships  proceeding  in  the  same 


too  I 

rule 
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The  real  difficulty  is  that  the  oommon  law  reoognizes 
the  possibility  of  only  one  cause  of  loss,  namely,  the  negli- 
gence of  the  plaintiff  or  the  negligence  of  the  defendant ; 
whereas  the  Admiralty  rule  recognizes  two  possible  causes, 
namely,  the  negligent  acts  of  both.     Although  it  has  been 
stated  in  many  cases  that  there  is  no  difference  between 
negligence  at  common  law  and  in  Admiralty,  it  appears 
that  the  legal  consequences  of  a  negligent  act  may  differ, 
according  as  it  is  followed  by  a  collision  between  ships  or 
a  collision  between  carriages. 
Negligence  of       Where  a  collision  is  caused  by  negligence  in  those  on 
piloUMings^  board  both  ships,  and  the  negligence  in  ship  A.  is  negli- 
mto  oDeration  gence  of  her  officers  or  crew  for  which  her  owners  are 
division  of       liable,  while  the  negligence  in  ship  B.  is  negligence  of  a 
o^eT^^^^  compulsory  pilot  for  which  her  owners  are  not  liable,  the 
alflo  in  fault,    question  arises  whether  the  owners  of  B.  are  prevented  by 
the  doctrine  of  contributory  negligence,  or  by  the  practice 
of  the  Court  of  Admiralty,  from  recovering  more  than 
half  their  loss.     It  seems   to  be  settled  that  they  are 
entitled  to  recover  half  their  loss,  without  deducting  any- 
thing in  respect  to  the  loss  caused  to  the  other  ship  by  the 
fault  of  the  pilot ;  but  that  they  are  entitled  to  recover  no 
more  than  half  their  loss  (e).    Thus  the  fault  of  the  pilot 
affects  the  ship  to  some  extent ;  whether  it  affects  the  ship 
in  a  case  where  she  is  not  herself  in  collision,  so  as  to 
prevent  her  owners  from  recovering  damages  against  the 
owners  of  another  ship  by  whose  negligence  she  is  injured, 
is  not  dear  (/).    Notwithstanding  a  decision  to  the  con- 


direction  nearly  abreast,  wrongfully 
fitarboaided  across  the  coarse  of  the 
other,  B.  If  B.  had  not  been  so 
intent  on  cutting  out  A.,  and 
had  at  once  revened,  there  would 

Srobably  have  been  no  ooUision. 
loth  snips  were  held  in  fault ; 
upon  what  ground  does  not  clearly 
appear.  The  statute  was  not  relied 
on,  but  the  question  whether  the 


collision  might  not  have  been 
avoided  by  ordinary  care  on  B.'s 
part  was  not  discussed. 

(*)  SeeTheHeetor,ST.'D.2l%,222. 

(/)  See  Spaight  v.  TedcattU,  6 
App.  Gas.  217,  and  observations  of 
Lord  Blackburn  (p.  223)  on  Ths 
Energy^  L.  R.  3  A.  &  E.  48 ;  see 
also  Jhidman  v.  Dublin  Port  and 
Docks  Doard,  Ir.  Bep.  7  C.  L.  518. 
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trary  (g)^  the  better  opinion  seems  to  be  that  she  is  not  so 
affected. 

The  question  whether  a  particular  act  of  negligence,  not  Negligence 
directly  causing  the  collision,  but  connected  with  it,  is  b^^^merely 
n^ligence  contributing  to  the  collision,  seldom  arises  in  «>U»toral, 
collision  cases.      It  has,  however,  occasionally  been  dis- 
cussed, and  it  will  be  convenient  here  to  indicate  generally 
the  form  in  which  it  may  occur. 

If  a  ship  is  negligently  allowed  to  be  at  sea  in  a  defective  Defecstire 
or  mefficient  state  as  regards  her  hull  or  equipment,  and  a  ®^™P™^** 
collision  occurs,  which  probably  would  not  have  occurred 
but  for  her  defective  condition,  the  collision  will  be  held  to 
have  been  caused  by  the  negligence  of  her  owners.  Thus 
a  collision  caused  by  the  giving  way  or  inefficiency  of  the 
steering  gear  (A),  the  parting  of  chain  cable  or  moorings  (t), 
the  coming  home  of  an  anchor  that  is  too  hght  to  hold 
the  vessel  {k) ,  the  failure  to  employ  a  tug  when  necessary  (/) , 
or  the  inefficiency  of  the  tug  (m),  improper  trim  such  as  to 
render  her  unmanageable  and  dangerous,  may  be  held  to 
be  caused  by  the  negligence  of  her  owners  in  permitting 
her  to  be  navigated  in  a  condition  dangerous  to  other 
ships.  In  such  cases  it  is,  of  course,  open  to  the  owners  to 
show  that  the  defect  in  the  gear  was  latent  (n),  or  that  they 
took  reasonable  care  to  send  the  ship  to  sea  in  a  safe  and 
efficient  state  (o) ;  and  if  they  satisfy  the  Court  that  such 
ims  the  case  they  will  not  be  liable. 

If  a  ship  is  by  her  own  fault  disabled  or  unmanageable,  Ship  difiaUed 


(^)  Tks  Bntrgy^  supra, 

(A)  Th^  Virgo,  3  Asp.  Mar.  Law 
Caa.  285 ;  The  Warkworth,  9  P.  D. 
20 ;  The  Zivia,  1  Asp.  M.  L.  C. 
204  ;  Tks  Tent,  1  Pritoh.  Ad.  Dig. 
3rd  ed.  1412;  The  M,  M,  Caleb,  10 
Blatchf .  467  ;  The  AUen  Oreen,  60 
Fed.  Bep.  469.  See  also  The  Euro- 
pean, 10  P.  D.  99,  steam  steering 
gear  **takiagGhaTge.'* 

(■)  See  The  WUUam  Lindeay,  L. 
B.  6  P.  0.  338. 


(h)  The  J.  H,  Suiter,  35  Fed. 
Bep.  330. 

(l)  The  Gertor,  7  Asp.  M.  L.  C. 
472. 

(m)  The  Ocean  Wave,  Marshall  r. 
Moron,  L.  B.  3  P.  C.  205 ;  The 
Belffie,  2  P.  D.  57,  note ;  The  Julia, 
Lush.  224. 

(n)  The  Virgo,  3  Asp.  M.  L.  G. 
286. 

(o)  Moffatt  T.  Bateman,  L.  B.  8 
P.  O.  115. 
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and  un- 
manageable 
by  her  own 
faulfc. 


and  a  oollifiion  ooours  in  consequenoe,  the  question  ariBeB 
whether  she  is  to  be  held  in  fault  for  the  collision ;  in 
other  words,  whether  her  original  negligence  is  negligence 
contributing  to  the  collision.  The  cases  upon  the  point 
are  conflicting.  Where  a  ship  by  her  own  negligence  got 
ashore,  and  in  coming  off  unavoidably  did  damage,  it  was 
held  that  her  owners  were  liable  (p).  So  where  a  vessel 
having  lost  her  lights  in  a  collision  with  one  ship  was 
afterwards  in  collision  with  another  ship,  it  appears  to 
have  been  the  opinion  of  the  Court  that,  if  the  first  collision 
was  caused  by  her  own  fault  and  the  second  collision  was 
caused  by  the  absence  of  proper  lights,  she  must  be  held 
to  be  in  fault  for  the  second  collision  (q).  On  the  other 
hand,  where  a  vessel  was  sunk  in  the  Thames  in  a  collision 
caused  by  her  own  negligence,  and  another  vessel  six  hours 
afterwards  struck  on  the  wreck  and  was  injured,  it  was 
held  by  the  Court  of  Appeal,  in  the  absence  of  proof  of 
negligence  subsequent  to  the  first  collision,  that  her  owners 
were  not  liable  for  the  second  collision.  "  It  seems  dear 
to  me,"  said  Brett,  L.  J.,  ^^  that  no  greater  liability  can 
exist  against  the  defendants  than  if  their  steamship  had 
sunk  without  negligence  "  (r) .  There  is  no  doubt  that  both 
in  the  case  of  a  ship  disabled,  and  a  ship  sunk,  whether  by 
her  own  previous  negligence  or  not,  special  and  additional 
care  and  precautions  are  required  on  the  part  of  those  in 
charge  to  avoid  doing  injury  to  other  ships  (a).  But  that 
a  ship  sunk  or  disabled  in  a  collision  caused  by  her  own 
negligence  should  afterwards,  and  without  having  been 


{p)  Lords  Bailiff  Jurats  of  Romney 
Marsh  V.  Corporation  of  the  Trinity 
Bouse,  L.  B.  5  Ex.  204 ;  ihid,  7  Ex. 

247. 

{q)  The  Ejohenhavn,  2  Asp.  Mar. 
Law  Gas.  213.  The  facts  were 
such  as  to  render  a  decision  upon 
the  point  annecessarr. 

(r)  The  Douglas,!  V,  D.  151, 160. 
In  mis  «ase  Lords  Bailiff  Jurats  of 
Bomney  Marsh  y.  Corporatvm  of  the 


Trinity  Souse  does  not  appear  to 
have  been  cited. 

(«)  See  Seecomhe  t.  Wood,  2  Moo. 
&  Bob.  290  ;  Broum  v.  Mallet,  6  0. 
B.  699 ;  White  v.  Crisp,  10  Ex.  312 ; 
Kidson  t.  M^ Arthur,  5  Sess.  Gas. 
4th  Ser.  (Bennie),  936 ;  The  Douglas, 
ubi  supra.  See  farther  as  to  the 
dutj  of  those  in  charge  of  sunken 
ships,  ittfra,  pp.  106,  seq. 
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guilty  of  any  further  negligence,  be  held  liable  for  a  sub- 
sequent and  distinct  collision,  would  seem  to  be  contrary 
to  the  principle  above  stated,  that  a  wrongdoer  is  liable 
only  for  the  reasonable  consequences  of  bis  negligence  {f). 

It  may  happen  that  two  or  more  collisions  are  so  imme- 
diately and  directly  the  result  of  one  negligent  act  that 
the  wrongdoer  will  be  liable  for  the  damage  done  in  each 
collision,  though  after  the  first  collision  the  others  were 
inevitable,  and  though,  but  for  the  first  collision,  the 
others  would  not  have  happened  (</).  Thus  a  ship,  by  her 
own  negligence  adrift  in  a  crowded  dock  or  harbour,  would, 
it  is  submitted,  be  liable  for  all  the  damage  done  by  her  in 
successive  collisions  with  other  craft  before  she  was  brought 
up  and  secured.  In  such  a  case  it  would  be  immaterial 
that,  after  the  first  collision,  the  others  were  inevitable, 
or  that,  but  for  the  first  collision,  the  others  would  not  have 
happened.  The  reasonable  consequence  of  sending  a  ship 
adrift  under  such  circumstances  is  that  she  will  strike  and 
injure  other  craft  to  leeward. 

If  a  collision  occurs  between  two  ships,  A.  and  B.,  by  Three  or 
the  fault  of  one  of  them,  and  A.  or  B.,  or  both  A.  and  B.,  i^^^^^. 
whilst  in  collision,  or  in  consequence  of  the  collision,  drive 
against  and  injure  a  third  ship,  C.^  C.  can  recover  against 
the  ship  in  fault  for  the  first  collision.  But  the  ship  that 
fouls  her  is  not  liable  unless  she  was  in  fault  either  for  the 
first  or  the  second  collision  {x).  If  two  ships,  A.  and  B., 
are  both  in  fault  for  a  collision  between  one  of  them  and 
a  third  ship,  C,  C.  can  proceed  in  Admiralty  against 


U)  In.  Dudgeon  t.  Pembroke,  L.  B. 
9  Q.  B.  581  (an  insurance  caae), 
where  a  yeeeel  went  ashore  partly 
because  she  leaked  and  became 
waterlogs^  And  tmmanageablef 
and  part^  from  stress  of  weather, 
it  was  held  that  the  cause  of  her 
loss  was  perils  of  the  sea,  and  not 
nnseawoirthineea. 


(m)  Such  a  case  oocnrred  in  Ths 
Creadon,  5  Asp.  M.  G.  585,  which 
came  before  the  Court  on  limitation 
of  liability. 

(x)  rA<?  r»iiM,  1  Pritch.  Ad.  Dig. 
3rd  ed.  1678  ;  S.  C.  nom.  The  Lyra 
and  The  Venus,  2  Mar.  Law  Cas. 
O.  S.  Dig.  522 ;  The  Hibemia,  4  Jur. 
N.  S.  1244 ;  The  Sisters,  1  P.  D. 
117 ;  The  Moxey,  Abbot,  73. 
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either  A.  or  B.,  or  she  can  proceed  against  both  of  them. 
It  seems  that  she  can  rooover  the  whole  of  her  loss  against 
one  of  them  (y).  If  C.  is  in  tow  of  A.  or  B.  the  case  is 
different ;  for  the  ship  in  tow  is  generally  responsible  for 
the  fault  of  her  tug  (s). 

Where  by  the  negligent  navigation  of  one  ship  a  colli- 
sion occurs  between  two  others,  or  another  ship  is  damaged, 
either  by  collision  or  in  any  other  way,  the  owners  of  the 
ship  in  fault  are  liable  at  law,  and  the  ship,  it  seems,  is 
liable  in  Admiralty  (a).  Thus,  a  steamship  that  sank 
another  craft  by  the  swell  raised  by  her  excessive  speed 
was  held  liable  (6).  Where,  in  order  to  avoid  a  collision 
with  A.,  made  imminent  by  A.'s  fault,  a  tug,  B.,  was  com- 
pelled to  cast  ofi  her  tow,  C,  and  C.  went  ashore,  it  was 
held  that  C.  could  recover  against  A.  (c)  In  order  to 
avoid  A.  lying  ashore  in  a  fairway  without  a  light,  B.  was 
obliged  to  put  herself  ashore ;  it  was  held  that  B.  could 
recover  against  A.  (d).  The  value  of  an  anchor  and  chain 
slipped  to  avoid  collision,  made  imminent  by  the  other 
ship's  fault,  has  been  recovered  in  Admiralty  (in  America) 
and  at  law(e). 

In  The  Seaton  (/)  two  steamships  were  proceeding  on 
parallel  courses,  one  on  the  quarter  of  the  other  and  over- 
taking her.  The  stemmost  ship  altered  her  course,  when 
three  miles  o£E  the  ship  ahead,  so  as  to  make  her  course 


(y)  The  VsntUf  ubi  supra.  In  The 
Miian,  Lush.  388,  the  owners  of 
carffo  on  board  one  of  two  ships, 
both  of  which  were  in  fault,  re- 
covered only  half  their  loss  against 
the  other  snip.  In  The  JBemina,  12 
P.   D.   58;    13  App.  Cas.  1,  this 

Soint  was  left  open.    As  to  the 
ability  of   joint   wrongdoers    at 
law,  see  p.  114. 

(«)  See  below,  Ch.  VIII. 
{a)  The^  JFheatsheaf,  2  Mar.  Law 
Gas.  O.  S.  292 ;  The  Industrie,  L. 
B.  3  A.  &  E.  303 ;  The  Energy,  L. 
B.  3  A.  &  E.  48  ;  The  Sisters,  I  P. 
D.  117 ;  Zuxford  t.  Large,  5  C.  & 


P.  421 ;  The  Niohe,  13  P.  D.  66 
(the  action  appears  to  have  been 
in  rem), 

{b)  The  JBatavier,  1  Sp.  E.  &  A. 
378 ;  9  Moo.  P.  C.  C.  286 ;  Lux- 
ford  v.  Large,  ubi  supra. 

(e)  The  Wheatsheaf,  ubi  supra. 

Id)  The  Industrie,  ubi  supra. 

(e)  The  Perkins,  2  Mar.  Law  Cas. 
O.  S.  Dig.  648 ;  Majoribanks  y. 
JBogd,  Times,  11th  Dec.  1823,  The 
Almord*s  cable  fouled  The  AstelVs 
when  Gfettinff  under  way  in  the 
Hooghly,  and  The  Astell  dipped. 

(/)  9  P.  D.  1. 
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oonverge  with  that  of  the  other  and  hring  about  risk  of 
Gollision.  After  this  she  never  altered  her  course,  and 
struck  the  ship  ahead.  The  leading  ship  appears  either  to 
hare  done  nothing  until  she  was  struck,  or  to  have  taken 
a  course  which  was  clearly  wrong.  The  overtaking  ship 
was  held  solely  in  fault  (</). 

In  common  law  actions  juries  have  sometimes  been  per-  Whether 
mitted  to  take  a  so-called  "  equitable  "  view  of  the  circum-  ^p^tiff^ 
stances  of  the  case ;  and,  where  there  have  been  faults  on  » <»  be  taken 
both  sides,  to  award  a  smaller  sum  for  damages  than  they  in  eetimating 
would  have  awarded  had  there  been  no  fault  on  the  part  of  ^™*»»* 
the  plaintiff.     Thus,  in  Ramn  v.  Mitchell  (A),  the  owner  of 
a  brig  that  had  been  in  collision  with  a  sloop  was  sued  by 
the  owner  of  the  latter,  the  claim  being  for  500/.  damages. 
There  does  not  appear  to  have  been  any  dispute  as  to  the 
amount  of  the  loss,  but  the  jury  found  a  verdict  for  the 
plaintiff,  with  damages  250/.     In  answer  to  a  question 
from  the  judge  (Tindal,  C.  J.),  how  they  had  made  up 
their  verdict,  the  foreman  said  that  there  had  been  faults 
on  both  sides.     The  defendant  contended  that  this  was 
in  effect   a  verdict  iq  his  favour;    but  it  was  upheld 
as  a  verdict  in  favour  of  the  plaintiff  for  the  smaller  sum, 
250/. 

This,  and  another  (t)  common  law  case  to  the  same  effect, 
cannot  be  treated  as  authorities  for  the  proposition  that 
negligence  of  the  plaintiff  which  did  not  either  wholly  or 
in  part  cause  the  loss  is  material  upon  the  question  of 
damages.  It  is  wholly  immaterial,  and  the  rule  is  so 
stated  by  PoUock,  C.  B.,  in  Greenland  y.  Chaplin  (k). 

(ff)  Qu.  whether  in  this  case  the  The  latter  report  does  not  agree 

leading  ship  was  not  also  in  fanlt.  with  the  former  as  to  the  reasons 

It  wonld  seem  that,  with  ordinary  given  bj  the  jorj  for  their  verdict, 

care,  she  could  have  avoided  the  See  some  remarks  of  Sir  J.  Fatte- 

consequences    of    the    defendants'  son    on   this  case   in   Netherlanda 

negligence.    See  supra,  pp.  20,  8eq.  SteambotU  Co.  t.  Stylet,  9  Moo.  P. 

(A)  9  C.  &  P.  613.  0.  286,  297. 

(f)  8mUh  T.  Dobaon,  3  Scott,  N.  (k)  5  £z.  243. 

B.  336 ;  3  Han.  &  G.  69  (ir^). 

M.  n 
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Closelj  oonneoted  ^th  the  question,  whether  a  speoifio 
aot  of  negligence  caused  the  loss,  is  the  question,  whether 
a  particular  item  of  loss  can  be  recovered  as  damages  caused 
hy  the  negligent  act.  The  same  principle  applies  in  either 
case — ^that  the  wrongdoer  is  liable  for  all  the  reasonable 
consequences  of  his  negligence*  The  cases  connected  with, 
the  question  as  to  the  quantum  of  damages  will  be  con- 
sidered in  a  subsequent  Chapter  (/). 

Where,  as  has  sometimes  happened,  one  ship  is  wilfully 
and  maliciously  {m)  driven  against  another,  the  wrongdoer 
would  probably  be  held  liable  for  the  entire  loss,  notwith- 
standing negligence  in  the  other  ship  in  not  avoiding  the 
collision. 

To  enable  the  plaintiff  in  a  collision  action  to  recover 
damages,  he  must  prove  a£Srmatively  that  his  loss  was 
caused  by  the  negligence  of  the  defendant  or  of  some 
person  for  whose  acts  he  is  liable.  The  general  rule  was 
thus  stated  by  Lord  Wensleydale  (w) :  "  The  party  seeking 
to  recover  compensation  for  damage  must  make  out  that 
the  party  against  whom  he  complains  was  in  the  wrong. 
The  burden  of  proof  is  clearly  upon  him,  and  he  must 
show  that  the  loss  is  to  be  attributed  to  the  negUgence  of 
the  opposite  party.  If  at  the  end  he  leaves  the  case  in 
even  scales,  and  does  not  satisfy  the  Court  that  it  was 
occasioned  by  the  negligence  or  default  of  the  other  party, 
he  cannot  succeed."  So  in  the  case  then  before  the  Court, 
it  being  proved  that  the  plaintilBP  ship  had  no  light,  the 
inference  was  that,  but  for  the  absence  of  the  light,  the 
collision  probably  would  not  have  occurred,  and  the  plaintiff 
failed  to  recover  (o). 


? 


tl)  Chap.  V.  infra,  p.  121. 

{ffi)  For  an  instance  of  such  a 
case,  see  L.  R.  1  A.  &  E.  64 ;  TA^ 
Ida,  Lush.  6 ;  Slytfield  v.  Penfoidy 
66  Fed.  Rep.  671. 

(n)  See  ikorgan  v.  Sim,  The  Lwi' 
<fo«,  llMoo.  P.C.C.307,312.  See 
Marris  v.  Anderson,  14  C.  B.  N.  S. 
499,  for  a  case  where  the  plaintiff 


failed  through  ahsence  of  such 
proof;  and  cp.  Wakelin  v,  Z.  ^ 
S.  TF.  Sail.  Co.,  12  App.  Cas.  41. 

(o)  In  TheFenham,  L.  R.  3  P.  C. 
212,  a  similar  presumption  arose. 
See  the  remarks  of  Lord  Blackburn 
on  this  case,  Cayzer  v.  Carron  Co., 
9  App.  Cas.  873,  882. 
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The  plaintiff  must  therefore  make  out  at  least  aprimd  Burden  of 
facte  case.    The  burden  of  proof  lies  on  him  so  tax{p).  ^"^^^^ 
But  it  does  not  follow  that  it  lies  on  him  throughout  the 
whole  case.    Having  made  out  2k  primA  facie  case  of  negU- 
genoe  on  the  part  of  the  defendant,  the  burden  of  proof  is 
shifted,  and  the  defendant  will  be  liable  unless  he  proves 
that  his  negligence  in  no  way  contributed  to  the  loss  {q), 
"  Where  certain  inferences  of  fact  have  been  established 
by  numerous  cases,  they  become  to  a  great  extent  very 
nearly  of  the  same  authority  as  if  they  were  propositions 
of  law"  (r).     This  is  notably  the  case  in  collision  actions.  Ship  at 
In  the  common  case  of  a  collision  between  a  ship  under        ^* 
way  aud  another  at  anchor  in  a  proper  place,  and  (if  at 
night)  with  her  light  burning,  the  burden  (s)  is  upon  the 
other  ship  to  show  that  she  was  not  in  fa\dt  {t).    When  a 
vessel  under  steam  runs  down  a  ship  at  her  moorings  in 
broad  daylight,  that  fact  is  by  itself  primA  facie  evidence 
of  fault  {u).    A  ship  was,  in  America,  held  in  fault  for 
unneoessarily  running  into  an  anchorage  ground  in  a  gale 
of  wind  and  damaging  a  ship  at  anchor,  although  the 
latter  had  no  riding  light  {x).    And  the  rule  seems  to  be 
the  same  in  the  case  of  a  ship  ashore  (^),  a  fishing  boat 


{p)  The  Bolinoy  3  Not.  of  Gas. 
208,  210 ;  The  Carron,  1  Sp.  E.  & 
A.  91 ;  The  London,  11  Moo.  P.  G. 
C.  307 ;  The  Marpeeia,  L.  R.  4  P. 
0.  212 ;  TheBenmore,  L.  R.  4  A.  & 
Yu  \Z2\  The  Abraham,  28  L.  T. 
K.  S.  775  ;  The  Albert  Edward,  44 
L.  J.  Ad.  49. 

(?)  Ths  Liffo,  2  Hag.  Ad.  356, 
360  ;  The  SUters,  1  P.  D.  117 ;  The 
City  of  Antwerp  and  The  Friedrieh, 
L.  K.  2  P.  C.  25  ;  Oayter  v.  Carron 
Co.  {The  Marffare^,  9  App.Gaa.  873. 
See  Daniel  y.  Metropolitan  Rail,, 
L.  H.  3  C.  P.  216  ;  ibid,  691,  as  to 
wfaal  is  Bafficient  evidence  of  negli- 
genoe ;  S.  C.  ibid.  6  H.  Ij.  46. 

(r)  Per  Mellish,  Ii.J.,  L.  R.  9 
Ql  713  (aa  to  proof  of  damage  in 
actioDB  to  restrain  zmiflances). 


(«)  See  The  Indus,  12  P.  D.  46, 
as  to  how  this  harden  may  he  dis- 
charged. 

(/)  The  Bothnia,  Lush.  62 ;  The 
Telegraph,  Valentine  v.  Clough,  1 
Sp.  E.  &  A.  427  ;  The  Otter,  L.  R. 
4  A.  &  E.  203 ;  The  Annot  Lyle, 
11  P.  D.  114;  The  EenHIF.,  13 
Qaehec  L.  R.  379;  The  Beaver, 
2  Bened.  118  ;  The  Baltic,  2  Bened. 
452;  The  D,  8.  Miller,  76  Fed. 
Rep.  877 ;  Ihe  Meanatehy,  (1897) 
A.  G.  351. 

(tt)  Per  Lord  Watson,  The  City 
of  Peking,  14  App.  Gas.  40,  43. 
Gp.  The  Indite,  supra;  The  Mer- 
chant  PHnee,  (1892)  P.  179. 

(z)  The  Drew,  36  Fed.  Rep.  789. 

(y)  The  F,  ^  P.  M,  (No.  1),  46 
Fed.  Rep.  703. 
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fast  to  her  nets  (z),  a  ship  in  stays,  hove  to  («),  lying  dead 
in  the  water  (6),  or  otherwise  not  under  command,  and, 
without  negligence  on  her  own  part,  unable  to  keep  out  of 
the  way.  It  has  been  pointed  out  in  America  by  the 
Supreme  Court  that  a  ship  in  tow  in  collision  with  another 
tow  is  in  a  wholly  different  position,  as  regards  the  burden 
of  proof  of  negligence  in  one  or  both  tugs,  from  that  of  a 
ship  at  anchor  suing  another  under  way  (c). 

A  vessel's  steam  steering  gear  jammed,  and,  in  broad 
daylight,  she  ran  into  a  ship  at  anchor.  There  was  no 
proof  as  to  why  it  jammed ;  and  there  was  hand  gear, 
which  was  not  used.  It  was  proved  that  tha  owners  had 
been  caxeful  to  provide  good  steering  gear.  Butt,  J.,  held 
that  the  defendants,  the  owners,  had  discharged  the 
burden,  which  was  upon  them,  of  proving  that  the  collision 
was  inevitable.  This  decision  was  reversed  upon  appeal, 
Fry,  L.  J.,  saying  that  to  sustain  the  defence  of  inevitable 
accident,  the  defendants  must  '^  either  show  what  was  the 
cause  of  the  accident,  and  show  that  the  result  of  that 
cause  weu9  inevitable ;  or  they  must  show  all  the  possible 
causes,  one  or  other  of  which  produced  the  effect,  and  must 
further  show  with  regard  to  every  one  of  those  possible 
causes  that  the  result  coidd  not  have  been  avoided  "  (d). 

In  common  law  actions  for  negligence,  there  has  of  late 
been  much  discussion  whether  it  is  necessary  for  a  plaintiff 
to  give  evidence  of  absence  of  contributory  negligence  (e). 


(z)  The  Columbus,  1  Pritch.  Ad. 
Dig.,  ed.  1887,  239;  The  Two 
Sisters,  ibid.  248 ;  The  Bottle  Imp, 
28  L.  T.  N.  S.  286. 

(a)  The  Eleanor  and  The  Alma, 
2  Mar.  Law  Cas.  O.  S.  240.  But 
see  The  London,  6  Not.  of  Gas.  29  ; 
The  Rosalie,  5  P.  D.  245,  in  both  of 
which  oases  the  ships  hove-to  were 
held  to  be  in  fault. 

{b)  The  Jatnes  T.  Boston,  27  Fed. 
Bep.  464.  A  tug  Ijmg  in  the  track 
of  a  ferry  boat,  that  renised  to  move 
when  whistled  to  do  so,  was,  in 


America,  held  in  fault ;  TheSosfyn, 
22  Fed.  Bep.  687. 

(e)  The  L.  P.  Dayton,  13  Dav.  837. 

[d)  The  Merchant  Prince,  (1892) 
P.  179,  189;  ajid  Bee  The  Indus,  12 
P.  D.  46,  as  to  discharg^g  the 
burden  of  proof. 

{e)  See  Smith  t.  South  Eastern 
Rail,  Co.,  (1896)  1  Q.  B.  178; 
Wakelin  v.  London  and  South  Western 
Rail,  Co.,  ibid.  189,  n.;  Dublin, 
Wieklow  and  Wexford  Rail.  Co,  t. 
Slattery,  3  App.  Gas.  1155. 
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In  an  action^  whether  at  oommon  law  or  in  Admiralty, 
for  ooUision  between  ships,  it  seems  to  be  clear  that  no 
such  evidence  is  necessary  to  justify  a  verdict  or  judgment 
of  "both  to  blame."    And  in  an  ordinary  "  day"  collision 
between  a  ship  under  way  and  a  ship  at  anchor,  it  would 
seem  that  the  fact  of  the  collision  raises  a  presumption  of 
negligence  in  the  ship  under  way,  which,  imless  rebutted 
by  proof  of  negligence  in  the  ship  at  anchor,  must  result 
in  a  judgment  for  full  damages.     The  matter  is  not, 
however,  free  from  doubt,  for  even  in  such  a  case  it  has 
been  said  that  evidence  of  absence  of  negligence  in  the 
plaintiff  is  necessary  to  enable  him  to  recover  (/).     When 
the  point  arises  for  final  decision  it  will  probably  be  found 
that  the  opinion  of  Kay,  L.  J.,  in  Smith  v.  South  Emtem 
Bail.  Co.  {g)  is  correct,  and  that,  in  order  to  raise  a  pre- 
sumption of  negligence  in  the  defendant,  it  is  not  necessary 
for  the  plaintiff,  in  the  first  instance,  to  prove  absence  of 
negUgence  on  his  own  part.     In  Admiralty  actions  the 
defendant's  preliminary  act  will  often  assist  in  raising  the 
presumption  of  negligence  against  himself. 

The  rule  that  the  mere  fact  of  a  daylight  collision 
between  a  craft  under  way  and  another  at  anchor  is  primd 
facie  evidence  of  negligence  in  the  latter,  is  not  without 
exceptions.  A  derrick  or  wreck-raising  craft  moored  in  a 
strong  and  narrow  tideway  over  or  alongside  a  wreck, 
although  not  in  an  improper  position  or  unlawfully 
obstructing  the  fairway,  nevertheless  presents  such  an 
obstruction  to  other  vessels  that  it  would  not  be  reasonable 


(/)  In  The  Clara,  12  Otto,  200, 
it  vas  said  that  <*  l^e  plaintiff,  in 
order  to  recover  entire  damages, 
must  prove  both  care  on  his  part 
and  want  of  it  on  the  part  of  the 
defendant ' ' ;  and  Parsons  on  Ship. , 
I.  529,  is  to  the  same  effect.  Gf . 
Th4  Michigan,  52  Fed.  Rep.  501 ; 
The  Soekaway,  19  Fed.  Rep.  449,  a 
fog  case;  The  Florence  F,  HciU,  14 
"BSl  Bb^,  408,  "the  bniden  is  on 


the  libellant  to  prove  his  light  was 
burning  and  could  be  seen  "  ;  Mid- 
dlesex  Quarry  Co.  v.  The  Albert 
Maem,  2  Fed.  Rep.. 821.  TheR,  R. 
Kirkland,  48  Fed.  Rep.  760,  seems 
opposed  to  this. 

(^)  (1896)  1  Q.  B.  178, 189.  The 
cases  as  to  the  defence  of  compul- 
sory pilotage,  infra,  p.  260,  are  to 
the  same  effect. 
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to  presume  that  the  latter  are  negligent  merely  because 
they  foul  the  former.  The  difficulties  of  the  craft  under 
way  are  still  greater,  if  they  are  sailing  vessels  and  the 
weather  is  boisterous,  or  if  they  are  tugs  with  a  heavy  train 
of  barges  in  tow,  and  the  obstruction  is  come  upon  suddenly 
and  unexpectedly  (h).  In  a  difficult  position,  the  ship  at 
anchor  may  have  duties  to  perform  with  reference  to  the 
other  ship  in  the  way  of  sheering  with  her  helm,  or  paying 
out  chain,  so  as  to  drop  astern  (t). 

And  where  the  anchored  vessel  is  lying  in  a  fairway  or 
frequented  waters,  out  of  ordinary  anchorage  ground,  and 
the  collision  is  at  night  or  in  a  fog,  and  the  questions 
whether  she  was  in  a  proper  place  and  exhibited  proper 
lights,  or  sounded  proper  fog  signals,  and  maintained  a 
watch,  are  raised  by  the  pleadings,  the  burden  would  seem 
to  be  on  her  to  prove  that  she  was  not  in  fault  in  any  of 
these  matters  (k). 

Where,  in  New  York  harbour,  a  ship  was  lying  at  a 
wharf  with  her  bowsprit  projecting  into  a  slip,  contrary  to 
the  harbour  rules,  and  a  ferry  boat  entering  the  slip  struck 
the  bowsprit,  it  weu9  held  that  both  were  in  f  a\ilt,  the  one 
for  being  moored  in  an  improper  position,  the  other  for 
not  keeping  clear  of  her  (/).  And  so  where  the  moored 
ship  at  night  had  not  stowed  her  boom,  which  was  left 
outboard  over  the  rail  (m). 

So  where  the  loss  is  not  immediate,  and  other  possible 
causes  intervene  (as  where  the  vessel  is  lying  in  driving 
ice),  the  burden  of  proof  may  be  on  the  ship  at  anchor  to 
show  that  the  loss  was  caused  by  the  collision  (n). 


(A)  In  an  American  case  of  this 
nature,  the  craft  under  way  were 
held  to  be  free  from  fault ;  The 
Chauneey  M,  DepeWf  69  Fed.  Bep. 
791 ;  cf.  The  7.  i2.  P.  Moare,  46 
Fed.  Rep.  267  ;  The  Bridgeport,  36 
Fed.  Rep.  169;  TheFassaie,  76  Fed. 
Rep.  460. 

(f )  See  WeU»  v.  Armstrong y  29  Fed, 
Rep.  216;  and  oases  infra^  p.  199. 


(k)  This  opinion  has  been  ex- 
pressed in  American  oases;  The 
Armoniay  67  Fed.  Rep.  363. 

(0  The  Fort  Lee,  31  Fed.  Rep. 
670;  The  Margaret  J,  Sanford,  30 
Fed.  Rep.  714;  37  Fed.  Rep.  148. 

(m)  The  Industrie^  27  Fed.  Rep. 
767. 

(n)  The  Maryland,  14  Fed.  Rep. 
367. 
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Where  two  ships  axe  approaching  each  other  so  as  to  Whmcme 
iavolve  risk  of  collision,  the  law  (o)  usually  requires  one  of  requiredto  ^ 
them  to  keep  out  of  the  way  and  the  other  to  keep  her  ^P  ^^^  <>' 
course.     If  a  collision  occurs  between  two  such  ships,  there 
is,  it  iB  submitted,  no  presumption  that  the  ship  required 
to  keep  out  of  the  way  is  in  fault  {p) ;  for  the  duty  of  the 
other  ship  to  keep  her  course  is  no  less  stringent  than  that 
of  the  former  ship,  and  until  she  proves  that  she  did  keep 
her  course  the  fact  of  the  collision  is  no  evidence  of  negli- 
gence in  the  ship  required  to  keep  out  of  the  way.     But 
upon  such  proof  being  given,  a  presumption  of  fault  in 
the  ship  required  to  keep  out  of  the  way  arises,  and  unless 
she  proves  circumstances  rebutting  this  presumption  she 
will  be  held  in  fault  without  proof  of  any  specific  act  of 
negligence  on  her  part  {q). 

Though  in  clear  weather  and  under  ordinary  circum- 
stances the  presumption  is  that  a  steamship  is  able  to  keep 
out  of  the  way  of  a  sailing  ship,  it  may  happen  that  by  no 
&ult  of  her  own  she  is  not  able  to  do  so.    In  such  a  case 


[o)  See  tbe  regnilAtions  for  pre- 
Tenting  collisions  at  aea,  Arts.  17» 
•«y.,  wfira,  p.  447. 

(p)  See  per  Westbnrj,  C,  The 
City  of  Antfcerp,  L.  R.  2  P.  C.  25  ; 
infra,  p.  470 ;  The  Florence  F.  Mall, 
14  Fed.  Bep.  408. 

{g)  See  tne  following  American 
cases:  The  Carroli,  8  Wall.  302, 
S04  ;  The  Scotia,  14  Wall.  170, 181 ; 
Jfew  York,  fc.  Mail  Co.  v.  Rumball, 
21  How.  372,  385.  In  some  cases, 
however,  the  burden  has  been 
thrown  in  the  first  instance  npon 
the  steamship  to  prove  that  the 
■ailing  ship  altered  her  course ; 
The  Seneea,  47  Fed.  Hep.  87 ;  The 
/.  D.  Fetere,  42  Fed.  Eep.  269; 
The  Gypsum  Frince,  67  Fed.  Bep. 
612 ;  per  Brown,  J.,  The  City  of 
Truro,  35  Fed.  Rep.  317  :  "Where, 
upon  the  whole  case,  there  is  no 
decisive  evidence  of  fault  on  the 
part  of  the  sailing  vessel,  the 
steamer  miut  axiflwer  for  the  colli* 


sion,  where  no  circumstances  appear 
to  show  that  the  accident  was  in- 
evitable." Cf.  The Pennland,2^Yedi. 
Bep.  651  ;  The  Badger  State,  8  Fed. 
Rep.  626 ;  FarrY.TheFamley,  1  Fed. 
Rep.  631.  The  case  is  the  same 
as  between  a  free  and  a  close-hauled 
sailing  ship.  The  Eraetw  Wiman, 
20  Fed.  Rep.  246.  The  French 
Courts  adopt  highly  artificial  pre- 
sumptions as  to  which  ship  is  in 
fault :  see  Les  Codes  Annot^es 
(Sirey  et  Gilbert),  Art.  407,  C  0. 
By  the  Gkrman  and  Dutch  Codes, 
if  a  ship  sinks  after  collision  before 
reaching  port,  the  presumption  is 
that  she  was  lost  \sy  the  collision : 
see  Gkrman  Conmi.  Code,  Art.  739 ; 
Comm.  Code  of  Holland,  Art.  539. 
B J  the  Maritime  Code  of  Rigfa,  the 
presumption  was  against  a  ship 
without  a  light :  Black  Book  of  the 
Admiralty  (SloUs  Series,  iv.),  373, 
note. 
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Wbeiher  not 
hearing  a  fog- 
horn raifles  a 
presumption 
of  neghgenoe. 


no  presumption  of  negligence  on  the  part  of  the  steamship 
Tvill  arise.  In  a  fog,  for  example,  a  sailing  ship  has  no 
right  to  rely  upon  an  approaching  steamship,  which  she 
cannot  see,  being  able  to  keep  out  of  her  way.  It  is  the 
duty  of  the  sailing  ship,  under  such  circumstances,  to  be  in 
readiness  to  act  herself ;  and,  if  she  simply  stands  on  her 
course  and  does  nothing  until  the  collision  occurs,  she  may 
be  held  in  fault  (r). 

The  question  often  arises  whether  credible  evidence  from 

people  on  board  a  ship,  A.,  that  they  were  listening  but 

heard  no  fog-horn  or  whistle  from .  ship  B.,  which  was  in 

fact  in  the  neighbourhood, of  A.  for  some  minutes,  and 

subsequently  came  into  collision  with  her,  amounts  to 

proof  that  no  horn  or  whistle  was  sounded  on  board  B. 

Such  evidence  frequently  has  to  be  weighed  against  equally 

credible  evidence  from  B.,  that  the  horn  or  whistle  was 

properly  sounded  on  board  B.     The  atmospheric  conditions  ) 

under  which  sounds  are  readily  transmitted  ore  peculiar ; 

the  attention  of  scientific  men  has  been  directed  to  the 

subject  only  in  recent  years,  and  the  subject  is  at  present 

.  imperfectly  understood  («).     The  Courts  are  therefore  un- 

1 1  willing  to  infer  negligence  from  the  fact  that  a  fog-signal, 

M  which  is  proved  to  have  been  sounded  in  the  vicinity,  was 

<'  not  heard.     It  has  recently  been  held  that  in  such  a  case  ' 


i; 


(r)BeeTh€Zadok,9V,I).n4,llS. 

[»)  Professor  TyndaU  arrived  at 
the,  following  conclusions,  based 
upon  elaborate  experiments  at  sea 
and  on  shore  in  the  neighbourhood 
of  the  fog-syren  at  the  South  Fore- 
land : — (1)  that  the  condition  most 
Tmfavourable  for  the  transmission 
of  sound  is  **  water  in  a  vaporous 
form  minffled  with  the  air,  so  as 
to  render  it  turbid  and  flocculent. 
This  acoustic  turbidity  often  occurs 
in  days  of  surprising  optical  trans- 
parency." (2)  ''The  air  associated 
with  fog  is  as  a  general  rule  highly 
homogeneous  and  favourable  to  the 
tnnsmiflsion  of  sound.'*    (3)  Bain, 


hail,  snow,  fog,  have  no  sensible 
power  to  obstruct  sound.  (4)  Hie 
sound  range  (of-  the  syren)  on  a 
calm  day  varies  from  two-and-a- 
half  to  sixteen-and-a-half  miles. 
Sir  J.  Douglas,  in  his  evidence 
before  the  committee  on  electrical 
communication  between  lightships 
and  the  shore,  1887,  states  that  the 
most  powerful  syren  under  certain 
conditions  is  not  reliable  beyond 
one  mile ;  and  that  hot  sun  is  bad 
for  sound.  He  also  states— a  fact 
often  doubted  in  Court— that  he 
can  tell  within  two  degrees  the 
direction  from  whioh  a  fog  signal 
at  sea  oomee. 


; 
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fhe  evidence  from  both  ships  maj  be  true,  and  that  whilst, 
on  the  one  hand,  the  evidenoe  qf  A.  will  not  necessarily 
prove  that  proper  signab  were  not  made  bj  B.,  the  evidence 
from  B.  will  not  prove  that  those  on  board  A.  were  negli- 
gent in  not  hearing  them  (f).     "  The  vagaries  of  sound  in   h 
^  fog/*  it  has  been  saidJt]ar.JWitLoal  men  of  experience,  | 
"  are  of  a  most  astonishing^character/^ 

A  ship  is  not  one  of  those  things  dangerous  in  them-  Defective  ship 
selves,  which  entail  upon  their  owners  the  responsibility^  of  ^i^^^^not 
insuring  safety  (u).    But  the  law  casts  upon  the  shipowner  required  to 
the  duty  of  usiag  reasonable  care  to  ensure  that  his  ship, 
when  she  sails  and  while  she  is  under  way,  is  in  a  con- 
dition in  which  she  may  be  navigated  with  safety  to  other 
fihips.     If  she  damages  another  ship  in  consequence  of  the 
giving  way  or  inefficiency  of  her  gear  or  equipment,  a 
primd  facte  case  of  negligence  arises.      The  presumption 
of  negligence  may,  however,  be  rebutted  by  showing  that 
the  defect  was  latent,  that  reasonable  care  was  in  fact  used 
to  put  and  keep  her  in  good  condition,  or  that  the  giving 
way  of  the  gear  was  due  to  stress  of  weather  or  other 
unavoidable  cause  (x). 

In  these  cases  the  principle  of  Scott  v.  London  and  St. 
Katherine^s  Dock  Co.  (y)  appUes.  It  was  there  held  that 
^  where  the  thing  "  (goods  suspended  over  the  pavement, 
which  fell  and  injured  the  plaintiff)  '^  is  shown  to  be  under 
the  management  of  the  defendant  or  his  servants,  and  the 


(/)  See  per  Sir  J.  Hannen  in  The 
Eijfeia,  4  Aisp.  Mar.  Law  Gas.  540 ; 
The  Zadok,  9  P.  D.  114,  118.  The 
Courts  in  America  have  oome  to  a 
rimjlar  conolusion.  The  Martello, 
46  Dayis,  64;  The  Senator  J).  C, 
Ckaae,  46  Fed.  Bep.  874;  The 
Emperor,  ibid.  143;  The  Lepanto, 
21  Fed.  Bep.  661. 

{u)  Infra,  p.  80.  Aliterm  case 
of  an  unwieldy  raft  of  exoessive 
size;  The  Niagara^  44  Fed.  Eep. 

775. 
(*)  Seep.  11,  above. 


(y)  3  H.  &  0.  696;  Byrne  v. 
Boodle,  2  H.  &  0.  722 ;  33  L.  J. 
Ex.  13.  Of  th^  case  in  the  text 
Willes,  J.,  said  (L.  R.  2  0.  P.  11): 
*  *  There  the  defendants  had  in  their 
possession,  and  under  their  control, 
something  which  was  dangerous 
unless  reasonable  precautions  were 
taken  to  prevent  injury  to  third 
persons."  It  would  seem  that 
these  remarks  apply  to  the  owners 
of  ships.  Cf .  per  Lord  Halsbuiy, 
O.,  Smith  v.  Baker,  (1891)  A.  0. 
326,  335. 
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Golliflion  be- 
tween a  ahip 
nnder  way 
and  another 
at  anchor. 


aoddent  is  suoli  as  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  management  use  proper 
oare,  it  afiPords  reasonable  evidence,  in  the  absence  of 
explanation  bj  the  def endant,  that  the  accident  arose  from 
want  of  care."  In  Moffat t  v.  Batem^in  (2),  it  was  held  that 
the  principle  of  Scott  v.  London  and  St.  Katherine^s  Dock 
Co,  did  not  enable  a  person,  who  was  injured  hj  being 
thrown  out  of  a  vehicle,  to  recover  damages  without  affir- 
mative proof  of  negligence  on  the  part  of  the  defendant. 
^^  There  is  nothing  more  usual  than  for  accidents  to  happen 
in  driving  without  any  want  of  care  or  skill  on  the  part  of 
the  driver  "  ;  and  therefore  no  primd  facie  presumption  of 
negligence  having  been  raised  (this  was  the  opinion  of  the 
Privy  Council),  it  was  held  that  affirmative  evidence  of 
negligence  was  necessary.  In  this  case  the  kingbolt  of 
the  carriage,  being  defective,  had  broken,  whereupon  the 
horses  bolted,  and  the  plaintiff  was  thrown  out.  It  was 
proved  that  the  carriage  was  examined  by  a  blacksmith 
every  three  months ;  and  that  the  defendant,  the  owner, 
had  not  himself  examined  it  before  starting  on  the  day  of 
the  accident.  It  was  held  that  there  was  no  negligence  on 
the  part  of  the  owner  in  this  respect. 

The  general  rule  that  a  vessel  under  way  is  pHfnA  facie 
in  fault  for  a  collision  with  a  ship  at  anchor  {supra^  p.  35) 
applies,  although  the  latter  is  brought  up  in  an  improper 
place,  or  has  no  riding  light,  provided  the  former  could 
with  ordinary  care  have  avoided  her.  "  It  is  the  bounden 
duty  of  a  vessel  under  way,  whether  the  vessel  at  anchor 
be  properly  or  improperly  anchored,  to  avoid,  if  it  be  pos- 
sible, with  safety  to  herself,  any  collision  whatever"  {a). 


{z)  L.  B.  3  P.  C.  115;  Mamoni 
▼.  DougkUf  6  Q.  B.  D.  146,  is  a 
yeiy  similaT  ease.  The  question 
as  to  what  is  prim  A  fads  proof  of 
negligence  was  much  discussed  in 
that  case  and  also  in  Kearney  y. 
Xonifofi,  Brighton  and  South  Coatt 


Bail.  Co.,  L.  R.  6  Q.  B.  411 ;  ibid, 
6  Q.  B.  769  ;  39  L.  J.  Q.  B.  200 ; 
%b\d,  40  Q.  B.  285 ;  Daniel  v.  Metro- 
politan  Bail,  Co.,  L.  R.  3  0.  P.  216 ; 
ibid.  691 ;  ibid.  5  H.  L.  45. 

(a)  Fer  Dr.  Lushington  in  The 
Batavier,  2 W.Bob. 407;  Th$J)ura, 
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In  The  Indta  (6),  a  case  of  ooIlisLon  between  a  Bteamslup 

under  way  and  a  lightship,  the  only  evidence  on  behalf  of 

the  lightship  being  that  the  collision  happened  without 

negligence  on  her  part,  it  was  suggested  on  behalf  of  the 

steamship  that  that  evidence  was  consistent,  inter  aliUy  with 

a  case  of  inevitable  accident,  and  that  the  collision  might 

have  been  caused  by  her  steam-steering  gear  failing  to  act; 

but,  in  the  absence  of  evidence  that  this  actually  occurred, 

it  was  held  by  the  Court  of  Appeal  that  there  was  a  primd 

facie  case  of  negligence  against  the  steamship  which  had 

not  been  displaced,  and  accordingly  that  she  was  in  fault. 

Even  if  a  ship  is  brought  up  in  the  fairway  of  a  public 

navigable  channel,  so  as  to  create  a  nuisance,  a  vessel  which 

by  ordinary  care  could  have  passed  clear  will  be  held  in 

fault  for  a  collision  with  her  {c). 

It  would  seem  that  a  vessel  being  launched  and  going 
into  collision  with  another  at  anchor  in  the  wake  of  the 
launching  ways  must  be  in  fault.  But  in  The  Cachapool  (d), 
where  the  ship  at  anchor  had  obstinately  refused  to  be 
towed  out  of  the  way,  she  was  held  to  be  solely  to  blame. 
Where  a  sailing  ship  was  lost  with  all  hands  in  a  coUi- 
sion  with  a  steamship,  the  steamship  was  held  in  fault 
upon  the  facts  stated  in  her  own  pleadings,  and  with  no 
farther  proof  on  the  part  of  the  sailing  ship  than  the 
evidence  of  a  person  on  board  a  third  ship  who  had  seen 
the  sailing  ship's  lights  burning  some  time  before  the 
collision  {e). 


1  Pritch.  Ad.  Dig.  3rd  ed.  289  ;  Ths 
Marcia  IHdou,  2  Sprague,  17;  Say 
T.  Is  NeWf  2  Shaw*B  (Sootoh)  App. 
Gas.  395. 
{b)  12  P.  D.  46. 

{e)  Tins  aeemB  to  follow  from 
the  decision  in  Mayw^  ^.  of  CoU 
ehesUr  r.  Brooke,  7  Q.  B.  339.  As 
to  the  Tight  to  bring  up  in  a  public 
nsTigable  channel,  see  Anonymoiu 
Ca§e,  1  Campb.  516,  n.  The  Claret, 
12  Otto,  2C0,  is  the  oonyerse  case. 
Xhere  the  ship  faronght  up,  in  the 


track  of  ships,  under  Delaware 
Breakwater,  was  held  alone  in 
fault,  since  the  yessela  coming  in 
from  stress  of  weather  could  not, 
with  ordinaiy  care,  avoid  her.  As 
to  the  liability  for  damages  caused 
b^  an  unlawTul  obstruction  of  a 
highway  on  land,  see  Harris  y. 
Mobba,  3  Ex.  D.  268 ;  Wilkine  y. 
Day,  12  Q.  B.  D.  110. 

(d)  7  P.  D.  217. 

{«)  The  Aleppo,  36  L.  J.  Ad.  9. 


44  NEGLIGENCE. 

It  is  not  enough  to  prove  that  the  other  ship  omitted  to 

do  something  that  would  have  prevented  the  collision,  or 

that  she  did  something  without  which  the  collision  would 

not  have  occurred.     It  must  he  proved  that  the  omission 

or  act  complained  of  was  negligent.     If  the  plaintifi  ship 

has  herself  infringed  the  reg^ations,  or  has  been  guilty  of 

negligence  which  might  have  contributed  to  the  oollisioni 

the  burden  is  on  her  to  show  that  the  collision  was  not 

caused  entirely  by  her  own  fault. 

Burden  of  When  one  ship  alleges  want  of  lights  or  of  a  proper 

pecuiju-ly  in    look  out,  Or  insufficient  moorings,  or  any  such  negligence 

the  knowledge  q^  ^oard  the  other  as  it  is  impossible  or  difficult  for  her  to 

ox  the  person  ,  ■*■  , 

charged.         prove  by  direct  evidence,  the  burden  is  on  the  latter,  as  it 

is  peculiarly  in  her  power  to  prove  that  her  lights  were 

sufficient,  or  that  there  was  no  such  negligence  (/).     '^  The 

burden  of  proof  should  under  all  circumstances  be  thrown 

on  those  who  have  a  peculiar  knowledge  of  the  subject  and 

peculiar  means  of  proving  it  which  do  not  belong  to  the 

other  party"  (^). 

Shipnegli-  A  ship  that  negligently  compels  another  to  alter  her 

^loMto*"     course,  and  to  go  into  collision  with  a  third  ship,  or  to  put 

*^*^®J.  herself  ashore,  and  thereby  suffer  damage,  is  liable,  both 

wrongdoer  ia    at  law  and  in  Admiralty,  to  the  injured  ship,  and  also  to 

SSSiri^^^  the  third  ship,  if  she  suffers  loss;  and  not  the  less  so 

because  she  is  not  herself  in  collision  (A). 
Specific  acts  Many  of  the  innumerable  acts  and  omissions  which  cause 
neg  igence.  ^ij^gj^j^  hsLYe  been  the  subject  of  decision  in  the  Courts 
with  reference  to  the  question  of  negligence.  Infringement 
of  the  regulations  for  preventing  collisions  at  sea,  careless- 
ness, want  of  look  out,  and  disregard  of  the  practice  of 
seamen,  and  of  the  ordinary  rules  of  seamanship,  are 


(/)  The  Swanland,  2  Sp.  E.  &  A.  107,  109. 

107;    The  John  Barley   and   The  (h)  TheSisters,!^,!),  117 ;  The 

WUliam  Tell,  13  L.  T.  N.  S.  413;  Industrie,  L.  R.  3  A.  &  E.  303 ; 

The  Conoho,  24  Fed.  Bep.  758.  The  Batavier,  1  Sp.  E.  &  A.  378  ; 

(^)  The  Swmland,  2  Sp.  E.  &  A.  9  Moo.  P.  G.  0.  286. 
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amongst  the  moat  frequent  instanoes  of  negligence  oanjsing 
collision.  The  cases  dealing  with  specific  acts  of  negli- 
gence, both  inf ringement  of  the  regulations  for  preventing 
collisions  at  sea,  and  neglect  of  the  ordinary  practice  of 
seamen,  are  considered  in  a  subsequent  Chapter  (Chapter 
XIY.) ;  the  cases  as  to  the  ordinary  practice  of  seamen 
being  collected  under  Art.  24,  which  expressly  refers  to  the 
necessity  of  observing  such  rules  of  seamanship. 


(    46    ) 


CHAPTER  IL 

STATUTORY  PRESUMPTION  OF  FAULT. 

Stakitory  It  has  been  already  stated  that  under  certain  drcumstanoes 
offa^^in*^  an  arbitrary  rule  of  law  requires  the  Courts  to  hold  a  ship 
T^  ^*  ^'.  .  in  fault  for  a  collision,  although  no  negligence  on  her  part 
theregida-  contributing  to  the  collision  is  proved.  And  it  will  be 
*'^°*"  seen  below  that  this  rule  applies,  not  only  where  negli- 

gence is  not  proved,  but  where  it  did  not  exist,  and  where 
those  in  charge  of  the  ship  were,  as  regards  negligence, 
absolutely  free  from  blame.  The  circumstances  which 
bring  this  stringent,  not  to  say  harsh,  enactment  into 
operation,  are  as  follows: — First,  where,  on  the  part  of 
the  ship  sued,  there  has  been  an  infringement  of  any  of 
the  statutory  regulations  for  preventing  collisions  at  sea, 
which  might  by  possibility  have  contributed  to  the  colli- 
sion ;  and,  secondly,  where  the  ship  sued  did  not  stand  by 
to  assist  the  other  with  which  she  had  been  in  collision. 
The  decisions  upon  the  first  of  these  enactments  are  so 
much  more  numerous  and  important  than  those  illustrating 
the  second,  that  it  will  be  convenient  to  reverse  the  order 
in  which  they  occur  in  the  statute  (36  &  37  Vict.  o.  85, 
ss.  16, 17),  and  to  consider  the  section  of  the  Act  (sect.  17) 
relating  to  infringement  of  the  regulations  before  that 
(sect.  16)  which  deals  with  failure  to  stand  by. 
^''aJ^^a'  By  ^'^  &  58  Vict.  c.  60,  s.  419  (4),  it  is  enacted  as 
(4).  follows : — 

**  Where,  in  a  case  of  oollieion,  it  is  proved  to  the  Court  before 
which  the  case  is  tried  that  any  of  the  collision  regulations  have 
been  infringed,  the  ship  by  which  the  regulation  has  been  infringed 
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fihall  be  deemed  to  be  in  fault,  unless  it  is  shown  to  the  satisCaction 
oi  the  Court  that  the  drcumstances  of  the  case  made  departure  from 
the  r^^olation  necessary." 

To  understand  the  efPect  of  this  enactment  it  'will  be 
nooesfiary  to  refer  to  previous  legislation  upon  the  subject. 
By  14  &  15  Vict.  c.  79,  s.  28,  and  afterwards  by  17  &  18 
Tiot.  o.  104,  8.  298,  it  was  enacted,  in  efiPect,  that  if  a 
collision  was  occasioned  by  the  non-observance  of  any  of 
the  rules  as  to  lights  or  navigation  contained  in  or  made 
under  those  Acts,  the  owner  of  the  ship  by  which  the  rule 
was  infringed  should  recover  no  damages  for  injury  to  his 
ship,  unless  it  was  proved  that  the  departure  from  the  rule 
was  necessary  {a).  The  effect  of  these  enactments  was  to 
abrogate  the  rule  of  the  Admiralty,  that  a  wrong-doing 
v^sel  shall  recover  half  her  loss  if  the  other  ship  is  also 
in  fault,  in  the  case  of  a  vessel  which  had  unnecessarily 
infringed  the  statutory  rules.  In  each  case  the  question 
had  to  be  tried  whether  the  infringement  was  negligence 
contributing  to  the  collision.  In  Twjf  v.  Warman  {h)  and 
other  cases  (c)  it  was  held,  upon  the  construction  of  these 


Sistory  of 
legifllatioii 
upon  the 
sabject  of 
infringpement 
of  statatoiy 
roles  of 
naTigation. 


(a)  The  sections  ran  as  follows  : 
14  k  16  Vict.  c.  79,  s.  28 :  "If 
in  any  case  of  collision  between 
two  or  more  vessels  it  appear  that 
sacb  collision  was  occasioned  by 
the  non-obserYanoe  of  either  of  the 
foregoing  rules  with  respect  to  the 
passing  of  steamers,  or  '*  (the  roles 
•A  to  ships'  lights  made  onder  the 
powers  of  the  Act)  .  .  .  '*  the 
owner  of  the  vessel  hj  which  any 
snch  role  has  been  inninged,  shall 
not  be  entitled  to  recover  any  re- 
compense whatever  for  any  damage 
sustained  by  such  vessel  in  such 
collision,  ozdess  it  appears  to  the 
Ooort  before  which  the  case  is  tried 
that  the  oircomstances  of  the  case 
were  soch  as  to  jostify  a  departure 
from  the  role/^&o.  The  subse- 
qoent  Act,  17  &  18  Vict.  c.  104, 
«.  29% f  was  as  follows : — "If  in 
any  case  of  collision  it  appears  to 
the  Court  before  which  the  case  is 


tried  that  soch  collision  was  occa- 
sioned by  the  non-observance  of 
any  role,  &c.  .  .  .  the  owner  of 
the  ship  by  which  such  rule  has 
been  inmng^  shall  not  be  entitled 
to  recover  any  recompense  what- 
ever for  any  damage  sustained  by 
such  ship  in  such  collision,  unless 
it  is  shown  to  the  satisfaction  of 
the  Court  that  the  circimistances 
of  the  case  made  a  departure  from 
the  rule  necessary."  Under  the 
latter  Act,  The  Juliana^  Sw.  20, 
was  decided. 

{b)  2  C.  B.  N.  S.  740 ;  6  0.  B. 
N.  S.  673. 

(e)  Morrison  v.  General  Steam 
Na/vigation  Co,,  8  Ex.  733;  The 
Vivid,  10  Moo.  P.  C.  C.  472  ;  The 
Aliwal,  I  8p.  96  ;  The  Telegraph, 
ibid.  427.  See  also  The  Juliana, 
Sw.  20 ;  The  Fairy,  1  Sp.  E.  &  A. 
298 ;  The  WanrfeU,  1  Sp.  E.  &  A. 
271. 
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enaotments,  that  though  the  plaintiff  had  infringed  the 
regulations,  and  bj  his  negligence  had  brought  the  ships 
into  danger,  jet  if  the  defendant  oould  by  reasonable  care 
have  avoided  the  collision,  the  plaintiff  oould  recover. 
Where  one  ship.  A.,  was  in  fault  for  not  keeping  a  look 
out,  and  the  other,  B.,  was  in  fault  for  infringing  the 
statutory  rule,  it  was  held  that  A.  could  recover  half  her 
loss,  and  that  B.  could  recover  nothing  ((/).  But  it  was 
held  that  sect.  298  did  not  prevent  the  owner  of  cargo  on 
board  a  ship  infringing  the  statutory  rule  from  recovering 
half  his  loss  (e).  The  effect  of  these  enactments,  so  far  as 
they  abrogated  the  Admiralty  rule  of  division  of  loss,  was 
probably  not  apprehended  by  the  legislature  (/). 

The  next  alteration  in  the  law  was  made  by  25  &  26 
Yict.  c.^3,  s.  29  (g).  The  effect  of  this  enactment  was  to 
restore  the  Admiralty  rule  as  to  the  division  of  damages 
where  both  ships  are  in  fault,  and  a  vessel  guilty  of  an 
infiingement  of  the  statutory  regulations  was  enabled  to 
recover  in  the  Admiralty  Court  (as  she  could  previously 
to  14  &  15  Yict.  c.  79)  half  her  loss  against  a  defendant 
vessel  which  was  also  in  fault.  The  question  whether  a 
ship  which  had  infringed  a  regulation  applicable  to  the 
case  was  guilty  of  negligence  contributing  to  the  collision 
had  still  to  be  tried  in  every  case  (A). 

The  application  of  the  doctrine  in  Tuff  v.  Warman 
prevented  the  above  statutes  from  having  the  effect  desired 


(<Q  The  Aurora^  Luah.  327. 

ie)  The  Milan,  Lush.  388. 

(/)  TheSwanlandf  2  Sp.  E.  &  A. 
110. 

(ff)  "  If  in  any  case  of  collision 
it  appears  to  the  Conrt  before 
whicn  the  case  is  tried  that  snoh 
collision  was  occasioned  by  the  non- 
observance  of  any  regulation  made 
by  or  in  pnrsaanoe  oi  this  Act,  the 
ship  by  which  such  regulation  has 
be^  infringed  shall  be  deemed  to 
be  in  fanlt,  unless  it  is  shown  to 
the  satisf action  of  the  Court  that 


the  oiroumstances  of  the  case  made 
a  departure  from  the  rule  neces- 
sary.^' The  wording  of  this  section 
seems  to  have  been  suggested  by 
a  passage  in  the  judgment  of  Cock- 
bum,  O.J.,  in  Tufy,  JFarman,  ubi 
supra, 

(h)  Under  this  Act  the  following 
cases  were  decided :  The  Fenham, 
L.  R.  3  P.  C.  212 ;  The  Btmgainville^ 
L.  R.  6  P.  C.  316;  The  Falettine,  13 
W.  R.  Ill ;  The  Fyrus  and  The 
iSmo^,  Holt,  40 ;  The  Fenneylwinia, 
ifrfraf  p.  72. 
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by  ihoBe  wlio  framed  them.  Attention  appears  to  liave 
been  called  to  the  subject  by  the  decision  in  The  Fenham  {%) ; 
and  36  &  37  Yict.  c.  85,  s.  17,  which,  in  effect,  is  identical 
with  57  &  58  Vict.  c.  60,  s.  419  (4),  the  enactment  now 
in  force,  was  passed  in  consequence.  The  change  in  the 
language  of  this  enactment  was  made  with  the  following 
objects : — ^First,  to  take  away  the  ratio  decidendi  in  Tuffy. 
Warnxan ;  secondly,  to  render  it  unnecessary  to  have  resort 
to  an  artificial  rule  as  to  the  inference  to  be  drawn  from 
evidence  (A-) ;  thirdly,  to  enable  the  Courts  to  adjudicate 
upon  collision  cases  without  the  necessity  of  determining 
upon  conflicting  evidence  the  question  of  fact,  (often  a  nice 
one,)  whether  or  no  an  infringement  of  a  statutory  regula- 
tion, applicable  to  the  case,  and  that  might  by  possibility 
have  contributed  to  the  collision,  did,  in  fact,  contribute 
to  the  collision  (/) ;  and,  lastly,  to  increase  the  stringency 
of  the  regulations  (m).  The  statute,  therefore,  imposes  on 
a  vessel  that  has  infringed  a  regulation  which  is  pritnd  facte 
applicable  to  the  case,  the  burden  of  proving,  not  only  that 
such  infringement  did  not,  but  that  it  could  not,  by  possi« 
bility,  have  contributed  to  the  collision  (n).     It  is  therefore 


(a)  See  jffer  Lord  Blaokbnm  in 
The  Khedivty  5  App.  Gas.  876,  892; 
and  perhaps  bj  The  Bougainville 
and  The  J.  C.  Steveneon^  it,  B.  6 
P.  C.  316  (1872,  1873). 

{k)  Ae  rnThe  Fenham,  L.  R.  3 
P.  C.  212.  These  two  reasons  for 
the  alteration  in  the  law  are  given 
bj  Lead  Blackburn  in  The  Khedive, 
6  App.  Gas.  893. 

(/)  The  Fanny  M,  Carvill,  13  App. 

Cas.  4d5,  n. ;   2  Asp.  Mar.  Law 

Gas.  565 ;  in  Gourt  below,  Utid,  478 ; 

L.  R.  4  A.  &  E.  417,  422;  cited  by 

Lord  Blackburn  in  The  Khedive,  6 

App.  Gas.  876,  893 ;  approred  and 

fouowed  by  the  Privy  Gounoil  in 

The  Lapwing,  7  App.  Gas.  612;  The 

Mibemia,  2  Ajsp.  Mar.  Law  Gas.  464. 

im)  Fer  Lord  Watson,  The  Khe^ 

ii^e,  5  App.  Cas.  876,  901. 

(n)  In  CanAda  the  course  of  legis- 
lation  upon  this  subject  has  fol- 


lowed that  of  England.  31  Vict. 
0.  68,  s.  6  (Ganada)  was  to  the  same 
effect  as  17  &  18  Vict.  o.  104,  s.  298, 
and  in  The  Eliza  Keith  and  The 
Langehaw,  3  Quebec,  L.  R.  143,  it 
was  held  that  a  ship  that  had 
infringed  the  Ganadian  statutory 
rules  could  recover  nothing,  though 
the  other  ship  was  also  in  fault; 
but  that  the  cargo- owner  could 
recover  half  his  loss;  cf.  The  Milan, 
ubi  eupra.  See  also  the  following 
Ganadian  cases : — The  Aurora,  2 
Stuart's  v.  Ad.  Rep.  62;  The 
Arabian,  ibid.  73 ;  The  Germany, 
ibid,  158;  The  Quebec  and  The 
Charlei  Chaloner,  19  Low.  Ganada 
Jurist,  197.  The  subsequent  Gana- 
dian statute,  43  Vict.  c.  29  (follow- 
ing the  English  Act,  25  &  26  Vict. 
0.  63),  restores  the  Admiralty  rule 
as  to  division  of  loss  where  the 
statutory  rules  are  infringed. 

E 


50 


STATUTORY  PRESUMPTION  OF  FAULT. 


Proof  of 

infringement 

neoeesarj. 


Cases  as  to 
infringement 
of  the  regu- 
lations. 


the  dutj  of  the  Court  to  inquire  into  the  facts,  in  order  to 
ascertain  whether  the  infringement  could  possibly  have 
contributed  to  the  collision  (o) ;  and  it  is  evident  that 
this  question  may  be  as  nice,  and  not  less  difficult  to 
answer,  than  whether  the  infringement  did,  in  fact,  con- 
tribute to  the  collision.  But  the  Court  cannot,  for  that 
reason,  escape  from  the  duty  of  answering  it. 

Before  57  &  68  Vict.  c.  60,  s.  419  (4),  can  operate,  it 
must  be  proved  that  one  of  the  regulations  has  been 
infringed ;  it  is  not  sufficient  to  prove  that  it  may  possibly 
have  been  infringed  (p). 

The  following  are  oases  in  which  the  effect  of  an 
infringement  of  the  regulations  has  been  discussed : — 

In  The  Englishman  {q)y  a  fishing  boat  had  a  light  at  the 
masthead,  but  no  side  lights,^  as  she  ought  to  have  had. 
From  the  vessel  that  struck  her  nothing  was  seen  of  her 
before  the  collision ;  and  the  latter  was  held  alone  in  fault. 
It  appears  to  have  been  found  by  the  Court  that  there  was 
no  look-out,  and  that  therefore  the  absence  of  the  side 
lights  could  not  have  contributed  to  the  collision. 

In  The  Lapmng  (r),  a  steamship  under  way  was  held  in 
fault  under  the  statute  for  having,  some  four  minutes  or 
more  before  the  collision,  hauled  down  her  masthead  light, 
although  her  side  light  was  seen  by  the  other  vessel  for 
some  time  before  the  collision.  So  in  The  Talbot  («),  a  ship 
in  the  Mersey  was  held  in  fault  for  having  a  wrong  light 
at  her  masthead,  although  the  judge  was  uncertain  whether 
it  misled  the  other  ship. 

In  The  Imbro  (^),  a  sailing  ship  lying  becalmed,  and 
nearly  broadside  on  to  a  steamship  coming  up  channel,  was 


(o)  The  Duke  of  Sueel&Uffht  (IB91) 
A.  G.  310;  The  Hermod,  6  Asp. 
Mar.  Law  Gas.  509 ;  62  L.  T.  670. 

(p)  deeper  Lord  Hobhonse,  The 
Olamorffomhire,  12  App.  Gas.  464, 
462. 

(q)  3  P.  D.  18.    Li  77ie  Viola,  69 


Fed.  Bep.  632,  a  similar  American 
case,  both  ships  were  hdd  in  fault. 
See  also  The  Chuzan,  6  Asp.  Mar. 
Law  Gas.  476. 

(r)  7  App.  Gas.  512. 

(»)  (1891)  P.  184. 

(0  14  P.  D.  78. 
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held  in  fault,  under  the  statute,  becauise  she  had  a  white 
light  lashed  to  her  ta£Erail,  and  visible  to  an  approaohing 
ateamship. 

In  7Ae  Mam  (u)  a  sailing  ship  was  held  in  fault  under 
the  same  section  for  not  exhibiting  a  stem  light  to  an 
overtaldng  steamship. 

In  The  Tolka  (v)  a  schooner  was  held  in  fault  under  the 
same  section  because,  being  at  anchor  with  her  mamsail 
Bcandalifled  (half  lowered),  her  riding  light  might  possibly 
have  been  hidden  from  the  steamship  that  fouled  her. 

Where  a  regulation  which  is  material  to  the  case  is 
proved  to  have  been  infringed,  as,  for  example,  where  one 
of  the  lights  of  the  ship  sued,  which  was  open  to  the  other 
ship,  is  proved  to  have  been  insufficient  to  satisfy  the 
statute  (it),  the  onus  is  on  the  ship  carrying  the  improper 
light  to  show,  if  she  can,  that  the  departure  from  the 
regulations  was  necessary  (x).  In  the  absence  of  such 
proof  she  will  be  held  to  be  within  the  penalty  of 
sect  17  (j/).  If  she  alleges  the  other  ship  to  be  also  in 
fault,  it  lies  on  her  to  prove,  if  she  can,  that  it  was  not  her 
fault  alone  that  caused  the  collision  (s). 

A  vessel  (a)  sailing  from  Dieppe  some  days  before  the 
Regulations  of  1880  came  into  force  was  held  in  fault  for 
a  collision,  because  she  was  not  sounding  and  was  not  pro- 
vided with  a  mechanical  fog-horn.  There  was  no  proof 
that  a  mechanical  horn  could  not  have  been  procured  at 
the  port  from  which  she  sailed  {b).    But  where  a  foreign 


(i»)  11  P.  D.  132. 

(r)  Ad.  Diy.  14th  Deo.  1886. 

(te)  The  IhJce  of  Bueeleugh^  16  P. 
B.  86. 

{x)  The  Memnon,  59  L.  T.  N.  S. 
289  ;  62  iHd.  84 ;  see  eep.per  Lord 
Herechell,  at  p.  85,  infra,  p.  69. 

Cv;  See   The  Mibemia,   2    Asp. 

Mar.  Law  Caa.  454  ;  The  Arhlow, 

Emery  y.  dchero,  9  App.  Cae.  136 ; 

The  Vera  Onts,  9  P.  D.  88,  infra, 

p.  53 ;  and  infra,  pp.  53,  teq.,  as  to 


ahips  in  fanlt,  under  the  statute,  for 
improper  lights.  The  Fenham,  L.  R. 
8  r.  U.  212,  is  a  similar  case  under 
25  &  26  Viot.  c.  63,  s.  29. 

(z)  The  Arklow,  9  App.  Cas.  136. 

(a)  The  Famewitz,  eemble,  a 
foreign  ship. 

(*)  The  Love  Bird,  6  P.  D.  80; 
of.  The  Martello,  46  Day.  64 ;  The 
Fnergy,  42  Fed.  Bep.  301 ;  The 
Catalonia,  43  Fed.  Bep.  396 ;  The 
Louitburg,  75  Fed.  Bep.  424. 
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ship  oame  into  the  Mersey  without  having  on  board  a 
second  riding  light,  as  required  by  the  Mersey  Bules  (c), 
and  a  collision  occurred  before  the  master,  who  had  gone 
ashore  to  get  one,  had  returned  to  the  ship,  it  was  held 
that  the  circumstances  made  a  departure  from  the  regula- 
tions necessary  within  the  meaning  of  36  &  37  Yict.  c.  85, 
s.  17  (d). 

The  Vafidalia,  a  full-rigged  ship,  close  hauled  upon  the 
starboard  tack,  and  heading  E.  f  S.,  was  run  into  on  her 
port  side  in  the  English  Channel  by  The  Duke  ofBuccleugh 
steamship,  outward  bound.  The  port  light  of  The  Vandalia 
was  so  fixed  as  to  be  partially  obscured  by  her  foresail  to 
an  observer  right  ahead,  but  so  as  not  to  be  obscured  at 
all  to  an  observer  one-and-a-half  points  on  her  port  bow. 
Butt,  J.,  considering  that  The  Fanny  M,  Carvill  precluded 
him  £rom  going  into  nice  questions  of  fact,  held,  without 
deciding  anything  as  to  the  relative  positions  of  the  two 
ships  before  the  collision,  that  The  Vandalia  was  in  fault 
under  the  statute.  The  Court  of  Appeal  reversed  this 
decision,  holding  that  the  Court  must  decide  whether  the 
admitted  infringement  of  Art.  6  could  possibly  have  con- 
tributed to  the  collision  ;  and  that  The  Duke  of  Buccleugh 
never  was  ahead  of  The  Vandalia^  or  in  such  a  position 
that  The  Vandalia^s  light  could  have  been  in  any  way 
obscured  to  her.  Lord  Esher,  M.E.,  pointed  out  that  The 
Fanny  M.  Carvill  did  not  preclude  the  Court  from  going 
into  the  question  of  fact  as  to  the  relative  courses  and 
positions  of  the  ships  before  the  collision ;  the  effect  of 
that  case  was  merely  to  throw  upon  the  ship,  by  which  the 
regulations  were  infringed,  the  burden  of  proving  that  the 
infringement  could  not  have  contributed  to  the  collision. 
That  burden,  in  the  case  before  them,  The  Vandalia  dis- 
charged {e). 

ie)  See  p.  603,  below.  Ifaroh,  1878  ;  Mitdh.  Mar.  Beg. 

{i)  The  Calypso  and  The  Mistit'  (e\  The  Duke  of  Buceleuah,    15 

sippi,  Ad.  a.  7th,  8th,  and  9th      P.  D.  86 ;  on  appeal,  (1891)  A.  C. 
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In  TJie  Breadalbane  (/)  a  brig  was  being  overtaken  by  a 
fall-rigged  ship.  The  brig  did  not  show  astern  either  a 
white  lighty  or  a  flare,  in  compliance  with  the  regulations, 
bnt  her  binnacle  light  was  visible  over  her  stem.  It  was 
held  bj  Sir  B.  Phillimore  that  the  infringement  of  the 
regulations  could  not  by  possibility  have  contributed  to 
the  collision,  and  that  the  brig  was  not  therefore  to  be 
deemed  to  be  in  fault  under  the  statute.  There  is  some 
difficulty  in  reconciling  this  decision  with  the  cases  above 
cited.  The  collision  appears  to  have  been  partly  caused 
by  the  crippled  condition  of  the  ship  owing  to  some  of  her 
canvas  being  carried  away;  perhaps  for  that  reason  the 
absence  of  the  stem  light  may  have  been  considered 
immaterial. 

Segulations  in  force  in  the  Mersey  sea  channels  (g) 
required  two  riding  lights  to  be  exhibited,  the  forward,  or 
bow  light,  not  more  than  20  feet  above  the  ship's  hull, 
and  the  after  one  at  double  the  height  of  the  former.  A 
vessel  was  held  in  fault  under  the  statute  because  her  after 
light  was,  at  most,  18  feet  above  the  deck,  whilst  the 
forward  light  was  12  feet  above  the  deck,  and  another 
vessel  because  both  her  lights  were  nearly  the  same  height, 
about  20  to  22  feet  above  the  deck  (h). 

The  cases  above  cited  show  that  the  words  of  sect.  419  (4),  The  regiila- 
**  any  of  the  regulations,"  are  not  to  be  construed  literally ;  lifrf^Jd   " 
ihat  it  is  not  an  infringement  of  any  regulation  that  will  ™»»8*  be  one 
bring  the  section  into  operation,  but  only  an  infringement  the  case. 
of  a  regulation  '^  which  was  in  the  circumstances  appli- 
cable "  (i).     In  The  Fanny  M,  Cam'll  it  was  held  that  The 
Peru  was  not  in  fault  because  her  screens  were  seven  inches 

310,  where  the  HoTue  of  Lords  was  another  point,  9  P.  D.  96;    The 

eqnallj  dirided  upon  the  question  Hermod^  6  Asp.  Mar.  Law  Gas.  509  ; 

^fact.  The  Talboty  (1891)  P.  184,  are  sunilar 

(/)  7  P.  D.  186.  Kersey  cases. 

(a)  Under  37  &  38  Vict.  c.  62.  (i)  Per  Lord  Watson,  The  Voor- 

(A)  7%*  FtfraOna  (No.  1),  9  P.  D.  waarta  and  The  Khedive,   6  App. 

88,    This  case  was  reyersed  upon  Gas.  876,  901. 
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short  of  the  statutory  length  (three  feet),  it  beiugolear  that 
her  Kghts  were  not  in  fact  seen  across  her  bow. 

A  regulation  such  as  Art.  23,  of  which  the  object  is  not 

only  to  prevent  collision  but  to  minimise  its  effects  (A-), 

may,  it  seems,  be  infringed  after  the  collision  becomes 

inevitable,  or  where  it  is  from  the  first  inevitable.     For 

such  an  infringement  the  ship  would  probably  be  "  deemed 

to  be  in  fault "  under  the  statute,  though  ex  hypothesi  it 

could  not  have  contributed  to  the  collision. 

Infringement,      The  question  remains  whether  an  infringement  of  the 

will  bring  a     regulations,  even  to  the  smallest  extent,  will  bring  a  ship 

Aip  within      '^thin  the  penalty  of  the  statute.     In  a  case  under  17  &  18 

the  penalty  of       .  rr  ^ 

sect.  419  (4),    Vict.  c.  104,  it  was  doubted  whether  the  penal  section 

(sect.  298)  of  that  Act  applied  where  the  helm  was  ported 

a  little,  but  not  sufficiently  to  avert  collision  (7).     Under 

the  present  enactment  it  could  scarcely  be  contended  that 

an  insufficient  alteration  of  the  helm,  or  an  infringement, 

even  to  the  smallest  extent,  of  one  of  the  steering  rules 

which  was  applicable  to  the  case,  could  not,  by  possibility, 

have  contributed  to  the  collision  {m).    In  such  a  case  the 

statute  would,  as  pointed  out  by  Lord  Blackburn  in  The 

Vbortcaarts  and  The  Khedive  (n),  exdude  the  application  of 

the  doctrine  of  Davies  v.  Mann  (o),  which  was  applied  in 

Tuff\.  Warman{p). 

A  regulation        But  a  regulation  is  not  infringed,  within  the  meaning  of 

fringed^unta    ^^^  statute,  if  those  in  charge  of  the  vessel  did  not  in  fact 

there  18  an       know,  and  could  not,  without  more  than  ordinary  skill, 

opportumtj  . 

of  complying  care,  and  nerve,  have  known,  that  the  regulation  had  come 

^'^^'-  into  operation.     If  by  a  wrong  manoBuvre  one  vessel  sud- 

denly  causes  risk  of  collision  to  another,  the  latter  will  not 

be  held  in  fault  unless  there  is  time  for  those  in  charge  of 

(k)  Qeepfr  Lord  Watson,  5  App.  (o)  10  M.  &  W.  646. 

Cas.  903,  904.  [p)  Ubi  mtpra.      See,  howerer, 

(/)  The  Bothnia^  Lnah.  62.  per  Batt,  J.,  in  The  Vera  Crus^  9 

(m)  See  The  Arratoon  Apear,  16  P.  D.  88,  94,  as  to  tiie  appUoation 

App.  Cas.  87,  41 ;  see  infra^  p.  62.  of  Daviee  t.  Mann, 

(n)  6  App.  Gas.  876,  892. 
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her,  being  seamen  of  ordinary  oare,  skiU,  and  nerye  to 
appreciate  the  situation,  and  nnless  also  there  is  oppor- 
tonity  for  them  to  comply  with  the  regulation.  "  When 
a  sudden  change  of  circumstances  takes  place,  which  brings 
a  regulation  into  operation,  though  the  thing  prescribed  hy 
the  regulation  is  not  done  by  the  person  in  charge,  yet 
the  regulation  can  hardly  be  said  to  be  infringed  by  him, 
till  he  knows,  or  ought  to  have  known,  and  but  for  his 
negligence  would  haye  known,  of  the  change  of  circimi- 
stances  "  (q).  So  in  The  Theodore  H.  Rand  (r),  it  was  held 
that  the  statute  did  not  apply  where  the  fact  of  a  particular 
r^ulation  being  applicable  could  not  with  ordinary  care 
have  been  known. 

Although  the  literal  interpretation  of  the  statute  has 
been  departed  from  in  determining  what  is  an  infringement 
of  the  regulations  within  its  meaning,  the  penalty  is  strictly 
enforced  when  infringement  is  proved.  In  the  same  case 
in  which  the  above  dictum  of  Lord  Blackbtun  occurs,  the 
House  of  Lords  held  that  there  may  be  an  infringement 
of  the  regulations,  although  those  in  charge  of  the  ship  do 
all  that  could  be  expected  of  seamen  of  ordinary  skill  and 
nerve,  and  although  they  have  been  guilty  of  no  act  which 
at  common  law,  and  apart  from  the  statute,  would  amount 
to  negligence. 

The  circumstances  in  this  case.  The  Voorwaarta  and  The  Th$  Vocr- 
Khedive  {s)f  were  as  follows:  —  The  two  vessels,  ocean  j%^joSiw. 
steamships  of  3,000  and  3,740  tons  respectively,  were 
approaching  each  other  at  night  without  risk  of  collision 
on  nearly  opposite  and  parallel  courses,  the  green  light  of 
each  being  visible  to  the  other  on  her  starboard  bow.    At 


(q)  Per    Lord    Blackbam,    The  Grenadier  y.  The  Auguet  Korff^  74 

VooncaarU  and  The  Khedive^  6  App.  Fed.  Rep.  974. 

Cbfl.  876,   894  ;  The  Emmy  Saaee^  (r)  12  App.  Gas.  247.     See  also 

9  P.  D.  81.     Cf.  per  Brett,  M.R.,  per  Lord  Herschdl  in  The  Memnon, 

m  The  Beryl,  9  F.  D.  137 ;  The  Nga-  6  Asp.  Mar.  Law  Gas.  448. 

fwta,  (1897)  A.  G.  391 ;  The  Ilea-  («)  6  App.  Gas.  876.     Gf.   The 

nateh^y    (1897)    A.   G.    851 ;    The  Jay  OoM,  19  Fed.  Bep.  765. 
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TK0  VooT'       this  time  both  vessels  were  going  at  full  speed.    When 
n!!l^L    the  vessels  were  somewhat  less  than  a  mUe  apart  The 

Voorwaarta  ported  and  showed  her  red  light  to  The  Khedive, 
This  was  a  wrong  manoeuvre,  and  caused  risk  of  collision. 
Thereupon  the  captain  of  The  Khedive^  without  easing  his 
engines,  put  his  helm  hard-a-storhoard,  and  at  the  same 
moment  gave  the  order  to  stand  by  the  engines.  One 
minute  and  a  half  afterwards  he  put  his  engines  full  speed 
astern.  The  collision  occurred  a  minute  and  a  half  after 
this.  The  engines  at  the  moment  of  the  collision  were 
going  full  speed  astern.  They  ought  to  have  been 
stopped  and  reversed  as  soon  as  the  red  light  of  The 
Voorwaarta  appeared,  at  the  moment  when  the  order  to 
put  The  Khedive^ %  helm  hard-a-starboard  was  given.  The 
absolutely  right  manoeuvre  was  therefore  not  adopted  by 
The  Khedive^  and  it  was  held  by  the  House  of  Lords  that, 
the  "  crossing  "  rule  having  been  infringed  without  neces- 
sity, The  Khedive  was  in  fault  under  the  statute.  In  the 
Court  of  Appeal  it  had  been  held  that  though  the  captain 
of  The  Khedive  was  wrong  in  not  stopping  and  reversing 
at  the  moment  when  The  Voorwaarts^  red  light  was  seen, 
yet  that  his  error  did  not  prove  him  to  be  deficient  in 
ordinary  care,  skill,  or  nerve,  and  that,  therefore,  the  col- 
lision not  having  been  caused  by  negligence  of  those  on 
board  The  Khedive^  the  owners  of  The  VoorwaarU  were 
alone  liable.  In  the  House  of  Lords  it  was  held  that, 
The  Khedive  having  been  within  the  operation  of  the  cross- 
ing rule,  and  there  being  no  special  circumstances  to  justify 
a  departure  from  the  regulations,  she  was  by  the  words  of 
the  statute  to  be  deemed  to  be  in  fault,  and  that  the  ques- 
tion whether  or  no  her  captain  had  been  in  fact  guilty  of 
negligence  was  immaterial.  The  Voorwaarts,  which  by 
porting  had  brought  about  risk  of  collision  in  the  first 
instance,  and  had  kept  her  engines  going  at  full  speed  up 
to  the  moment  of  collision,  was  held  in  fault  both  in  the 
Court  of  Appeal  and  in  the  House  of  Lords. 
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The  decision  in  TJie  VoorwaarU  and  The  Khedive  was, 
filiortlyy  this :  that  where  A.  is  approaching  B.  so  as  to 
inTolTe  risk  of  collision,  and  a  collision  may  be  avoided  if 
A.  stops  and  reverses,  and  not  otherwise,  if  A.,  having  time 
to  do  so,  does  not  stop  and  reverse,  she  is,  under  the  statute, 
to  be  deemed  to  be  in  fault.  It  may  be  that  the  case  is 
not  an  authority  for  any  wider  proposition  than  this ;  but 
it  is  clear  that  the  ratio  decidendi  and  certain  dicta  in  the 
case  point  to  a  more  extended  operation  of  the  statute. 
The  learned  lords  appear  to  have  considered  that  the  pur- 
pose of  the  legislature  was  to  substitute  a  rigid  adherence 
to  the  reguhitions  for  the  discretion  which  a  seaman  was, 
under  the  previous  law,  at  liberty  to  exercise ;  and  that  a 
justification  for  the  harshness  of  the  new  enactment  was 
to  be  found  in  the  number  of  collisions  which  would  be 
avoided  if  a  rigid  and  almost  mechanical  adherence  to 
the  regulations  was  substituted  for  the  uncertainty  which 
is  inseparable  from  an  application  depending  upon  the 
discretion  of  seamen  {t). 

The  facts  of  this  case  did  not  call  for  a  decision  as  to  the 
effect  of  the  statute,  where  the  infringement  of  the  regu- 
lations was,  though  unsuccessful  as  regards  averting  ooUi- 
sion,  not  only  not  negligent,  but  the  only  or  the  best 
chance  of  escaping  collision. .  In  The  Benares  {u)  the  Court  Th0  Benares. 
of  Appeal  was  called  upon  to  decide  this  point.  It  was 
held  that  in  such  a  case.  The  Vooncaarts  and  The  Khedive 
did  not  apply,  and  that  a  ship  will  not  be  held  in  fault 
under  the  statute  because  her  captain  does  not  comply  with 
the  letter  of  the  regulations,  if  such  non-compliance  is  the 
only  chance  of  escaping  collision.  In  such  a  case  the 
Court  held  that  departure  from  the  rules  is  ''  necessary  in 

{t)  Wheiher  it  is  desirable,  or  non,  69  L.  T.  N.  S.  at  p.  291 ; 

possible,  bj  Act  of  Parliament  to  6  Asp.  Mar.  Law  Gas.  488. 
fetter  the  exercise  of  a  seaman's  (u)  9  P.  D.  16,  followed  in  Th^ 

dificretion  in  the  throes  of  a  ool-  Sapphire  and   The  Girdlenese,   Ad. 

lision  seems  more  than  doubtful.  Ct.  Feb.  27th,  1884. 
Beeper  LdndXey,  L.J.,  in  The  Mem- 
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I%e  3mMr$t.  order  to  avoid  immediate  danger  "  witlmi  the  meaning  of 
Art.  23  of  1880  (the  present  Art.  27),  and  that  therefore 
the  penal  clause  of  the  statute  did  not  apply.  The  facts 
in  The  Benares  were  peculiar,  the  collision  having  heen 
caused  mainly  hy  The  Benares  not  having  a  red  light 
exhibited  on  her  port  side,  and  having  very  shortly  before 
the  collision  exhibited  a  green  light  on  that  side*  The 
following  passage  is  from  the  judgment  of  Brett,  M.E. : — 
"When  The  Benares^  green  light,  and  the  green  light 
alone,  was  seen,  The  Oerardu  did  no  wrong  by  starboarding, 
for  it  was  impossible,  as  it  was  then  disclosed,  for  her  to 
see  how  immediate  was  the  then  danger  of  collision.  The 
vessels,  however,  eventually  came  so  close  to  each  other 
that  the  actual  position  of  things  was  discovered,  the  port 
side  of  The  Benares  without  a  red  light  becoming  visible  to 
those  on  The  Oerarda.  Under  these  circumstances  what 
was  the  master  of  The  Oerarda  to  do  P  By  Art.  18  (r),  if 
there  was  nothing  else  in  the  circumstances,  he  ought  to 
have  stopped  and  reversed.  But  the  rules  of  navigation 
are  contained,  not  in  one  article,  but  in  all  the  articles,  and 
Art.  23  is  as  much  to  be  observed  as  Art.  18.  The  navi- 
gation of  vessels  is  to  be  conducted  with  a  regard  to  both 
of  them.  As  I  understand  one  part  of  The  Khedive^  if  The 
Benares  had  put  ITie  Oerarda^s  officer  in  such  a  position 
that  every  reasonable  man  would  have  done  what  the  officer 
of  ITie  Oerarda  did,  yet  if  the  Court  could  not  come  to  the 
conclusion  that  the  case  was  brought  within  Art.  23,  The 
Oerarda  would  be  held  likewise  to  blame.  But  in  this 
case  the  question  is  whether  it  is  brought  within  Art.  23 
and  taken  out  of  Art.  18  P  Was  the  necessity  of  the  case 
such,  and  were  the  circumstances  so  special,  that  they 
rendered  a  departure  from  Art.  18  necessary  P  We  are 
advised  that  these  vessels  were  so  placed  that  at  the  time 
when,  under  ordinary  circumstances.  Art.  18  would  have 

(9)  Of  the  BegnlattODB  of  1880. 
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been  opplioable,  the  pofidtion  was  snob  that  the  only  ohanoe  Th$  B€nar$t, 
of  escape  was  for  The  Oerarda  to  starboard  and  oontinae 
full  speed  ahead.  There  was,  therefore,  a  neoessity  within 
the  meaning  of  Art.  23  for  a  departure  from  the  rule  laid 
down  in  Art.  18,  and  the  facts  take  the  case  out  of  Art.  18. 
But  then  it  has  been  argued  that  the  danger  referred  to  in 
Art.  23  is  not  the  danger  to  either  of  the  vessels  approach- 
ing each  other,  but  [to]  some  outside  danger.  The  decision 
of  the  House  of  Lords  in  The  Khedive  gives  no  countenance 
to  any  such  contention  as  this,  and  there  is  nothing  in 
that  case  to  show  that  the  present  case  is  not  within 
the  meaning  of  Art.  23."  Bowen,  L.J.,  says:  '^  In  truth, 
unless  some  reasonable  {w)  force  is  given  to  Art.  23,  and 
to  the  exception  it  contains,  a  captain  will  have  to  sail  with 
his  eyes  open  into  the  jaws  of  death.  If  he  obeys  Art.  18, 
let  us  assume  that  it  is  certain  death  for  his  passengers  and 
crew,  that  he  has  only  one  chance  still  open  to  him,  and 
that  by  diBobeying  the  particular  rule.  Such  a  case  would 
surely  be  one  in  which  a  departure  from  the  rules  becomes 
necessary ;  otherwise  a  captain's  duty  would  be  to  obey 
Art.  18,  and  go  cheerfully  to  the  bottom  of  the  sea  with  his 
ship  and  all  on  boetrd,  sooner  than  take  the  one  chance  of 
safety  still  remaining  to  him.  Such  an  interpretation  of 
the  regulations  was  never,  in  my  opinion,  intended  by  the 
House  of  Lords.  I  am  of  opinion  that  a  departure  from 
Art.  18  is  justified  when  such  departure  is  the  one 
ohanoe  still  left  of  avoiding  danger  which  otherwise  was 
inevitable." 

In  Ttie  Memnan  (x)^  on  the  other  hand,  it  was  held  that  The  Metmon. 
necessity  for  departure  from    the  rules   had   not  been 
established;  and  the  principle  which  should  guide  the 
Court  in  determining  whether  in  any  case  the  evidence 
establishes  such  necessity  is  clearly  stated.    In  that  case, 

{iff)  This  refers  to  the  argument      than  that  of  oollialon  alone, 
of  eonneel  that  the  risk  referred  to         (x)  6  A^.  Mar.  Law  Cas.  488. 
in  Art.  23  (of  18S0)  was  a  risk  other 
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The  Memnon,  the  steamships  San  Salvador  and  Memnon  were  approach- 
ing one  another  on  nearly  orossing  courses,  and  The  San 
Salvador  having  The  Memnon  on  her  starboard  bow,  it  was 
the  duty  of  the  former  to  keep  out  of  the  way  of  the  latter, 
and  of  the  latter  to  keep  her  course.  The  San  Salvador 
took  no  step  to  avoid  collision  until  within  three  ships' 
lengths  of  The  Memnon^  when  she  starboarded,  and  thereby 
rendered  collision  imminent,  and  she  was,  accordingly, 
without  difficulty  found  to  blame.  T^e  Memnon  kept  her 
course  and  speed  until  Tlie  San  Salvador  starboarded, 
when  she  stopped  her  engines.  At  the  trial,  the  Trinity 
Brethren  advised  Butt,  J.,  ^*  That  the  officer  in  charge  of 
The  Memnon  was  not  justified,  as  a  sailor,  in  supposing, 
until  he  was  within  three  ship's  lengths  of  The  San 
Salvador^  that  The  San  Salvador  would  keep  out  of  the 
way,  and  could  do  so  without  difficulty."  In  the  Court 
of  Appeal  the  assessors  agreed  with  this  opinion,  but  in 
answer  to  a  further  question  advised  the  Court,  "  that  if 
The  San  Salvador  had  kept  the  course  which  she  was 
keeping,  without  porting  or  starboarding,  she  would  have 
gone  a  length  and  a  half  astern  of  The  Memnon^  Not- 
withstanding this,  the  Court  of  Appeal,  affirming  the  judg- 
ment of  Butt,  J.,  held  that  The  Memnon  was  to  blame  for 
not  stopping  sooner  in  compliance  with  the  regulations,  on 
the  ground  that  the  officer  in  charge  of  her  was  not  justi- 
fied in  assuming,  under  the  circumstances,  that  ^'  The  San 
Salvador  would  do  what  was  right,"  and  this  decision  was, 
in  turn,  affirmed  by  the  House  of  Lords.  Lord  Herschell, 
in  addressing  the  House,  said :  ^^  When  once  it  is  shown 
that  it  was  brought  home,  or  ought  to  have  been  brought 
home,  to  the  mind  of  the  master  of  a  vessel,  that  the  courses 
upon  which  the  ships  were  approaching,  and  the  circum- 
stances, involved  risk  of  collision,  the  onus  is  thrown  upon 
him  of  justifying  his  not  doing  that  which  the  rule  pre- 
scribes. .  .  .  The  question  whether  a  departure  was  neces- 
sary or  not  must,  no  doubt,  de  determined  by  the  Court ; 
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but  it  must  be  detennined  upon  the  point  being  raised, 
and  npon  some  evidence  being  tendered  to  the  Court,  to 
show  that  to  have  followed  the  rule  would  have  either 
created  that  very  risk  of  collision,  which  it  was  the  purpose 
of  the  rule  to  avoid,  or  have  increased  instead  of  diminished 
the  risk  of  collision."  This  case  must  be  distinguished 
from  The  Otto  and  The  Thorsa  (asr),  where  it  was  held  that 
the  one  ship  was  justified  in  expecting  the  other  to  do  the 
right  thing  (porting  or  ceasing  to  starboard),  and  therefore 
in  not  stopping  and  reversing,  until  the  collision  became 
inevitable. 

The  breaking  down  of  a  mechanical  fog-horn  has  been  Breakiog 
held  to  make  a  departure  from  the  regulations  necessary,  ^^      ^^' 
and  a  drip  sounding  a  mouth-hom  under  8uoh  droum; 
stances  was  held  not  to  be  in  fault  under  the  statute  (j/). 

It  appears  that  what  the  law  requires  in  respect  of  the  ships'  lights 
fixing  and  mechanical  details  of  ships'  lights  is  a  reason-  Ji^*^^^^ 
able  compliance  with  the  regulations.    A  very  small  de-  with  the 
parture  from  the  letter  of  the  regulations  on  these  points  J^^^^*!°* 
is  not  an  infringement  within  the  meaning  of  the  statute. 
This  was  the  view  taken  by  the  Court  in  The  Fire  Queen  (s). 
There  axi  obscuration  by  the  starboard  cathead  of  the  green 
Ught,  to  the  extent  at  the  distance  in  question  of  an  arc 
of  2|  or  3  degrees,  was  held  not  to  be  an  infringement : 
"  What  we  must  look  to,"  said  Butt,  J.,  "  is  whether  there 
is  a  reasonable  compliance  with  the  regulations."    The 
learned  judge  held  also  that  the  obscuration  did  not  and 
could  not  have  contributed  to  the  collision ;  but  the  value 
of  ihe  deeLsion  upon  the  first  point  is  not,  it  is  submitted, 
thereby  lessened.    Having  regard  to  the  class  of  people 
for  whose  guidance  the  regulations  are  framed,  and  by 
whom  they  are  worked,  and  also  to  the  circumstances  under 


Jxx)   Wilson  T.   Cwrrie,  The  Otto  390. 

I  The  Thorta,  (1894)  A.  C.  116.  («)  12  P.  D.  147.    Of.  ThsGeneral 

(y)  2!4^C%«/ufii,  4ABp.Mar.Law  Birch^  6  Quebe.  L.  B.  300,  as  to 

Ou.  473 ;  Th$  Trove,  68  Fed.  Bep.  shape  of  lantern. 
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which  they  are  worked,  it  is  diffioult  to  sappose  that  the 
legislature  ootild  have  intended  anjrthing  more  than  a  rea- 
sonable oomplianoe  with  the  regulations  as  to  lights  and 
sound  signals.  So  in  The  Glamorganshire  (a),  it  was  held 
that  carrying  the  side  lights  in  the  rigging,  where  it  is 
impossible  for  them  to  be  fixed  with  mathematical  accu- 
racy, does  not  bring  the  ship  within  the  penalty  of  the 
statute.  As  regards  the  steering  and  sailing  rules,  the 
decision  in  The  Khedive  {b)  shows  that  a  stricter  view  is 
taken. 
Whether  The  regulations  are  "  for  preventing  collisions  at  sea," 

applies  where  ^^^  it  would  Seem  that,  if  that  were  their  only  object, 
^  ^fh**^fi°  f*  where  a  collision  is  from  the  first  inevitable,  the  regula- 
inevitable;  tions  do  not  apply,  and  therefore  cannot  be  infringed. 
The  point  arose  in  The  BuckhuvHt  {c),  but  the  facts  of  that 
case  made  a  decision  of  the  point  unnecessary.  It  seems, 
however,  to  have  been  the  opinion  of  Sir  R.  Phillimore 
that  the  statute  may  apply,  though  the  collision  is  inevit- 
able. In  The  Voortoaarts  and  ITie  Khedive  the  opinions  of 
the  majority  of  the  learned  lords,  and  the  judgments  of 
the  Court  of  Appeal  and  Admiralty  Division,  assume  that 
the  collision  was  not  inevitable  when  The  VoortcaarU  first 
showed  her  red  light.  But  Lord  Blackburn  {d)  appears  to 
have  been  of  opinion  that  the  collision  was  then  inevitable, 
and  that  the  manoeuvre  of  The  Khedive^  though  well  adapted 
to  lessen  the  force  of  the  collision,  being  contrary  to  the 
regulations,  placed  her  in  the  wrong  under  the  statute. 
As  pointed  out  above,  there  is  some  difficulty  in  supporting 
this  view  of  the  effect  of  the  statute,  if  the  only  object  of 
the  regulations  is  the  prevention  of  collisions.  But  in  The 
Khedive  Lord  Watson  stated  that  the  object  of  the  "  stop 
and  reverse  "  rule  is  '^  to  obviate  the  risk  and  minimize  the 
results  of  collision"  {e),    A  regulation  having  this  object 

(a)  18  App.  Gas.  464.  id)  5  App.  Gas.  895. 

S6  App.  Gas.  876.  (e)  6  App.  Gaa.  903,  904.    And 

6  P.  D.  152.  see  9  App.  Gas.  651,  652.    As  to 
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maj  well  be  infringed^  where  the  oolli£ion,  but  not  the 
damage,  is  from  the  first  inevitable. 

It  is  sabmitted  that  The  Khedive  doee  not  decide  that  or  where  tbe 
a  ship  will  be  held  in  fault  for  a  step  taken  in  the  agony  u  iS^"^ 
of  a  ooUisiony  -which  step  is  an  infringement  of  the  regula-  »^y  of  the 
tions  not  excused   hy  Art.  27,  but  an  infringement  due 
entirely  to  the  terror  caused  by  imminent  danger  (/).     In 
.  the  case,  for  ex^ample,  of  a  sailing  ship  going  about — 
"  altering  her  course  " — under  the  bows  of  a  steamship, 
where  the  latter  has  approached  her  so  close  as  to  frighten 
her  into  doing   something,  the  question  arises,  whether  the 
Bailing  ship  ^will    be  held  in  fault  under  the  statute  P    If 
ahe  does  not  alter  her  course  until  the  collision  is  inevitable 
it  would  seem  that  the  statute  does  not  apply  at  all  {g). 
It  she  stands  on.  untH  the  risk  is  so  great  that  human 
iza^ore  can   go    no    further,  and  then  bears  up  or  goes 
about,  it  wonld    seem  reasonable  to  hold  that  her  change 
of  course  at  such  a  moment  is  not  an  infringement  of  the 
regulations,  hnt  rather  an  act  caused  by  the  imminence  of 
the  peril  and  the  fault  of  the  other  ship. 

It  seems  that  the  statute  would  be  held  not  to  apply  or  where 
wbere  a  ship  is  unable  to  comply  with  the  regulations,  J^u^ce 
althoTigh  such  inability  is  consequent  upon,  though  not  renders 
caused   hy,    previous  negligence  on  her  part.      If,  for  from'ST 
example,  a  ship  loses  one  of  her  side  lights  in  a  collision  regulations 
caused  hy  her  own  fault,  and  before  she  can  replace  it  a 
seoond  collision  is  caused  by  the  absence  of  her  side  light, 
it  seems  that  she  would  not  be  held  in  fault  under  the 
statute.      Her  inability  to  comply  with  the  regulations 
could  hardly  be  said  to  be  caused  by  the  negligence  which 
caused  the  first  collision  (A),  and  unless  she  has  an  oppor- 
tunity of  complying  with  the  regulations,  she  cannot  be 

whether  67  ft  58  Viot.  c.  60,  antho-  deliberatel}r  elected  to  depart  £rom 

pasawt  jm^nlfttiong  to  he  made  with  the  regnlations. 

thia  object,  see  below,  p.  368.  {g)  See  tupra^  pp.  64,  62. 

(/)  The  captain  oi  The  Khedive  (A)  See  TheDougkUf  7  F.  D.  151. 
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Whether  a 
toff  will  be 
held  in  fault 
for  an  in- 
fringcement 
by  her  tow. 


Mere  negli- 
s^nce,  apart 
from  the 
regulations, 
is  not  within 
the  penalty  of 
the  statute. 


said  to  have  infringed  them(t').  But  a  Teasel  will  not 
escape  the  consequences  of  an  infringement  of  the  regula- 
tions, though  she  was  in  fact  unable  to  comply  with  them, 
if  such  inability  was  caused  by  want  of  a  proper  look-out, 
or  other  immediate  negligence  {J). 

A  tug  with  a  ship  in  tow  has,  imder  the  statute,  been 
held  in  fault  for  a  collision  between  herself  and  a  third 
ship,  where  the  infringement  was  by  the  tow  alone. 
A  sailing  ship  with  her  side  lights  burning  had  in  tow  a 
pilot  boat  from  which  she  had  taken  a  pilot.  The  latter 
had  her  masthead  light  burning.  The  sailing  ship  was 
held  in  fault  for  a  collision  with  a  third  ship  {k).  This 
decision  is  not  altogether  satisfactory.  It  appears  to  rest 
upon  the  doctrine  that  a  tug  and  her  tow  are  in  law  for 
some  purposes  treated  as  one  ship  (/).  The  same  question 
as  to  the  effect  of  the  statute  arises  where  it  is  sought  to 
make  a  ship  in  tow  liable  for  an  infringement  of  the 
regulations  by  her  tug  {m). 

The  object  of  sect.  419  (4)  is  to  enforce  the  observance 
of  the  regulations,  and  not  the  rules  of  seamanship  gene- 
rally. Neglect  to  keep  a  look-out,  or  to  observe  any  pre- 
caution required  by  the  ordinary  practice  of  seamen,  would 
not,  it  is  submitted,  bring  a  ship  within  the  penalty  of  the 
statute  (n).  Whether  the  infringement  of  a  regulation 
which  could  not  by  possibility  have  contributed  to  the 
collision,  although  it  may  have  augmented  the  damage  (o), 
would  bring  the  ship  within  the  penalty  of  the  statute  has 
not  been  decided. 


(t)  SufiTtty  p.  64. 

(/)  See  Th€  Emmy  ffaaae,  9  P.  D. 
81. 

(k)  Mary  Hauntell,  4  Asp.  Mar. 
Law  Gas.  101 ;  4  P.  D.  204 ;  and  see 
2%e  Giraffe,  1  Pr.  Ad.  Dig.  (Srd 
ed.),  234,  235. 

(I)  Infra,  p.  198. 

(m)  See  further  as  to  this,  infra, 
pp.  198,  9eq. 


{n)  By  American  Courts  neglect 
of  such  precautions  has  been  called 
an  infringement  of  the  Act  of  Con- 
gress embodying  the  regulations: 
The  Fanagut,  10  WaU.  334  ;  The 
Atlas,  10  Blatohf.  459,  466;  but 
see  The  Savanna,  54  Fed.  Rep.  411. 

(o)  As  in  The  Margaret,  6  P.  D. 
76  (Thames  Rules) ;  and  see  Green- 
land y.  Chaplin,  6  £z.  243,  and 
pp.  64,  62|  eupra. 
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It  remainB  to  oonsiderwhat  are  the  regulations  of  which  RegnlationB 
an  infrLngement  will  bring  a  ship  within  the  penalty  of  ^Hn^n^t 
the  statute.     There  can  be  no  doubt  that  an  infringement  brings  the 
at  sea  of  the  international  regulations  will  have  that  the^statate. 
effect.     It  was  also  held  that  under  37  &  38  Yiot.  c.  52, 
an  infringement  of  the  statutory  rules  in  force  in  the  sea 
channels  and  approaches  to  the  Eiver  Mersey  had  the- 
same  effect  {p).    And  a  ship  infringing  rules  made  under 
28  &  29  Vict.  c.  125,  s.  7  (Dockyard  Ports  Regulation  Act, 
1865),  would,  it  seems,  be  deemed  to  be  in  fault  under  the 
statute. 

The  Solent  Navigation  Act,  1881,  44  &  45  Vict.  o.  219 
(Local),  contains  (sect.  8)  a  provision  to  the  effect  that  a 
ship  infringing  any  regulation  made  under  that  Act  shall 
be  deemed  to  be  in  default,  unless  it  is  shown  to  the  satis- 
faction of  the  Court  that  the  infringement  was  necessary  (q). 

But  the  statute  does  not  apply  to  an  infringement  of  Effect  of  an 
rules,  such,  for  example,  as  the  Thames  rules  (/•),  made  of  Scaf rules 
under  a  local  Act,  which  does  not  incorporate  the  penal 
clause  of  the  Merchant  Shipping  Acts.     A  ship  infringing 
these  rules  will  not  be  held  in  fault  unless  the  infringement 
did,  in  fact,  contribute  to  the  collision. 

Whether  an  infringement  of  rules  of  navigation  made  Local  rules 
under  57  &  58  Vict.  c.  60,  s.  421  (1),  will  bring  the  ship  "^^^^^ 
within  the  penalty  of  sect.  419  (4)  is  not  altogether  clear. 
Under  the  previous  Merchant  Shipping  Acts,  a  ship  in  the 
Humber  («),  and  two  in  the  Mersey  {t)y  were  held  in  fault 
for  breaches  of  the  local  rules.  In  those  cases,  the  rules 
in  question  were  clearly  "made  under"  the  Merelmnt 


{p)  The  Lady  Dawtuhire,  4  P.  D. 
26;  TMe  Vera  Cruz,  9  P.  D.  88. 
Tliese  cases  seem  to  be  still  appli- 
cable, notwithBtanding  the  repeal, 
to  the  M.  S.  Acta  then  in  force. 

{q)  See  now  60  &  61  Vict.  c.  21, 
as  to  Mersey  rules. 

(r)  The  Harton,  9  P.  D.  44  ;  The 
MonU  Soeoy  (1893)  P.  23,  30.     In 


The  Swansea  and  The  Condor^  4 
P.  D.  115,  this  question  was  con- 
sidered but  not  decided.  The 
opinion  of  the  Court  below  scorns 
to  have  differed  from  that  of  the 
Court  of  Appeal. 

(«)  The  Ripon,  10  P.  D.  65. 

(t)  The  Fire  Qtteen,  12  P.  D.  147 ; 
TheTaUfQt,  (1891)  P.  184. 

F 
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Has  her 

Majesty 
power  under 
sect.  418  to 
make  the  sea 
regulations 
apply  else- 
where than 
at  sea  P 


Shipping  Acts,  and  so  were  within  the  express  words  of 
36  &  37  Vict.  0.  85,  s.  17.  The  words  of  57  &  58  Vict. 
0.  60,  s.  419  (4),  are  different;  "the  collision  regulations," 
of  which  an  infringement  is  there  spoken,  are  regulations 
made  by  her  Majesty  under  the  power  given  to  her  by 
sect.  418  of  the  same  Act.  It  would  seem,  therefore,  that 
the  penal  section  (sect.  419  (4) ),  does  not  refer  to  regula- 
tions made  under  the  power  of  sect.  421.  By  that  section, 
however,  it  is  enacted  that  such  local  regulations  are  to 
"  be  of  the  same  force  as  if  they  were  part  of  the  collision 
regulations."  Whether  these  words  incorporate  the  penal 
provisions  of  sect.  419  is  doubtful.  In  the  caae  of  so 
highly  penal  an  enactment,  it  seems  that  express  words 
are  necessary  to  bring  it  into  operation.  The  question  is 
further  complicated  by  the  opening  words  of  the  collision 
regulations :  "  These  rules  shall  be  followed  by  all  vessels 
upon  the  high  seas,  and  in  all  waters  connected  therewith, 
navigable  by  sea-going  vessels."  Where,  as  in  the  case  of 
the  Humber  and  the  Mersey,  the  local  Act  or  rules  ex- 
pressly incorporate  some  or  all  of  the  collision  regulations 
of  the  Merchant  Shipping  Act,  1894,  it  would  seem  that 
an  infringement  of  any  one  of  them  so  incorporated  is 
an  infringement  of  "  the  collision  regulations  "  within  the 
meaning  of  sect.  419  (4). 

The  further  question  will  probably  be  raised  as  to 
whether,  by  the  power  of  sect.  418  (1)  "to  make  regu- 
lations for  the  prevention  of  collisions  at  sea,"  her  Majesty 
is  enabled  to  make  those  regulations  applicable  elsewhere 
than  at  sea.  It  would  seem  that  the  power  must  be  con- 
strued strictly,  and  that  the  Order  in  Council  of  27th  Nov. 
1896,  cannot  have  the  operation  which  it  purports  to  have 
in  waters  "  connected  with  "  the  high  seas.  In  support  of 
this  view,  the  highly  penal  character  of  sect.  419  must  be 
remembered,  and  also  the  provisions  of  sect.  421  (2),  which 
expressly  provide  for  the  making  of  regulations  for  har- 
bours, rivers,  and  other  inland  navigations ;  such  regula- 
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HanSy  however,  can  only  be  made  after  application  made 
by  persons  specified  in  the  section.  This  question  is  of 
grave  importance,  for  if  the  Order  in  Coxmcil  is  invalid,  so 
far  as  it  purports  to  make  the  collision  regulations  appli- 
cable elsewhere  than  at  sea,  an  infringement  of  those 
regulations  cannot  entaQ  the  very  serious  consequences  set 
forth  in  sect.  419. 

It  seems  that,  where  local  rules  are  in  force,  the  opera- 
tion of  the  regulations  of  the  Merchant  Shipping  Act  is 
not  thereby  excluded,  except  so  far  as  they  conflict  with 
the  local  rules.  Thus,  in  the  Clyde,  where  local  rules  are 
in  force,  a  vessel  was  held  in  fault  under  the  statute  for 
not  having  stopped  and  reversed  her  engines  in  compliance 
with  the  former  regulations  (t*).  "Where  the  collision  was 
in  the  Humber,  near  the  Flat  Holme  Sand,  it  was  held 
that  one  of  the  ships  was  in  fault  under  the  statute. 

The  other  case  where  damages  may  be  recovered  with-  ^7  &  68  Vict, 
out  proof  or  existence  of  negligence  on  the  part  of  the  ship  j^^^  ^ion 
sued,  is  when  she  fails  to  stand  by  and  assist  the  ship  with  of  fault  where 
which  she  has  been  in  collision.     By  67  &  68  Vict.  c.  60,  to^etend  by 
fl.  422,  it  is  enacted  as  follows : —  "^  afi«^*- 

"  (1.)  In  every  case  of  collision  between  two  vessels  it  shall  be 
the  duty  of  the  master  or  person  in  charge  of  eacb  vessel,  if  and  so 
far  as  he  can  do  so  without  danger  to  his  own  vessel,  crew,  and 
passengers  (if  any) — 

(a)  To  render  to  the  other  vessel,  her  master,  crew,  and  pas- 

sengers (if  any),  such  assistance  as  may  be  practicable  and 
as  may  be  necessary  to  save  them  from  any  danger  caused 
by  the  collision ;  and  to  stay  by  the  other  vessel  until  he  has 
ascertained  that  she  has  no  need  of  further  assistance ;  and 
also 

(b)  To  give  to  the  master  or  person  in  charge  of  the  other  vessel 
the  name  of  his  own  vessel,  and  of  the  port  to  which  she 
belongs,  and  also  the  names  of  the  ports  and  places  from 
which  she  comes  and  to  which  she  is  bound. 

(«)  LUtU  T.  Bums,  The  Owl  and  the  ship  was  in  fault  upon  the 
The  Ariadne,  9  Seas.  Gas.  4th  Ser.  facts,  so  that  the  application  of 
118.    It  appears  that  ia  this  case      sect.  17  was  mmeoesBary. 
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On  whom  the 
statute  casts 
the  duty  to 
stand  by. 


"  (2.)  If  the  master  or  person  in  charge  of  the  other  vessel  fails 
to  comply  with  this  section,  and  no  reasonable  cause  for  such  failure 
is  shown,  the  collision  shall,  in  the  absence  of  proof  to  the  contrary, 
be  deemed  to  have  been  caused  by  his  wrongful  act,  neglect  or 
default. 

''  (3.)  If  the  master  or  person  in  charge  fails  without  reasonable 
cause  to  comply  with  this  section  he  shall  be  deemed  guilty  of  a 
misdemeanor  (x),  and  if  he  is  a  certificated  officer  an  inquiry  into 
his  conduct  maybe  hold  and  his  certificate  cancelled  or  suspended." 

The  temptation  for  a  ship  to  run  awaj  from  another 
with  whioh  she  has  been  in  oollifiion  bj  her  own  fault,  in. 
the  hope  of  escaping  detection,  has  been  found  in  many 
oases  stronger  than  the  dictates  of  humanitj.  ^^  Standing 
by "  was  first  made  a  statutory  duty  by  25  &  26  Vict. 
0.  63,  8.  33  (y).  Previous  to  that  Act,  however,  the  duty 
of  each  ship  to  render  assistance  to  the  other  was  distinctly 
recognized  by  the  Admiralty  Court,  and  failure  to  stand 
by  a  ship  injured  in  a  collision  was  punished  by  com- 
pelling the  defaulting  ship  to  pay  the  costs  of  the  suit, 
although  she  was  free  from  blame  in  other  respects,  and 
successful  in  the  suit  (2). 

However  free  from  blame  a  ship  may  be  in  other 
respects,  and  however  wanton  the  collision  on  the  part  of 
the  other  ship,  the  law  requires  each  to  stand  by  the  other. 
If  either  ship  fails  to  do  so,  in  the  absence  of  proof  to  the 
contrary  (a),  she  will  be  held  to  be  in  fault  for  the  collision. 

The  "  person  in  charge "  mentioned  in  sect.  16  is  the 
master,  although  at  the  time  of  the  collision  the  ship  is  in 
charge  of  a  pilot  (b).  If  the  master  is  below,  the  duty  to 
stand  by  Hes  on  the  mate  or  other  person  in  charge  of 


{x)  Ponifihable  by  fine  of  100/. 
or  imprifionment  for  six  months: 
67  &  68  Vict.  c.  60,  s.  680  (1). 

(y)  It  was  introduced  into  the 
statute  by  Lord  Kingsdown:  see 
The  Hannibal  and  The  Queen,  L.  R. 
2  A.  &  E.  63,  66 ;  168  Hansard's 
Pari.  Deb.  281. 

(t)  Th$  CeU,  3  Hag.  Ad.  321. 


(a)  In  The  British  I^ineeu  and 
The  Sedmi  Dubrwaeki,  Ad.  Ct. 
March  11— 14th,  1879,  there  was 
such  **  proof  to  the  contrary,"  and 
a  ship  whioh  left  the  other,  with 
which  she  had  been  in  collision,  re- 
covered damages  for  Uie  collision. 

(b)  The  Queen,  L.  B.  2  A.  &  £• 
364. 


NOT  STANDING  BY. 
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the  declL,  until  the  master  oomes  on  deok;  if  life  or 
property  is  still  in  danger,  it  is  then  transferred  to  the 
master  {c).  Where  a  collision  occurred  between  a  ship 
in  tow  and  a  third  ship,  it  was  said  by  Sir  E.  Fhillimore 
that  the  law  required  the  tag  to  stand  by  the  ships  in 
collision  {d). 

The  penalty  for  not  "  standing  by  "  is  strictly  enforced.  Wliat  u  rea- 
A  ship  must  obey  the  law  although  there  is  some  risk  to  for  failure^ 
herself,  and  the  other  appears  to  be  in  no  danger.    A  standby, 
steamship  was  held  in  fault  for  not  standing  by,  or  sending 
a  boat  to,  another  with  which  she  had  been  in  collision, 
although,  being  in  narrow  waters,  and  herself  of  gi^at 
length  (450  feet),  she  could  not  do  so  without  risk  of  going 
ashore,  and  although  she  had  hailed  another  ship,  better 
able  to  assist,  to  do  so  (e). 

A  barque  was  held  in  fault  for  not  standing  by,  though 
her  fore  compartment  to  the  collision  bulkhead  was  full  of 
water,  and  she  was  five  or  six  feet  by  the  head.  The  col- 
lision was  in  the  channel,  four  or  five  miles  from  land,  and 
the  weather  was  bad  (/). 

So  where  the  ship  is  unable  literally  to  comply  with  the 
law,  and,  without  fault  on  her  own  part,  parts  company 
with  the  vessel  with  which  she  has  been  in  collision,  those 
on  board  her  must  do  their  best  to  render  assistance.  In 
such  a  case,  if  the  collision  is  at  night,  and  she  sees  rockets 
or  other  signals  of  distress  from  the  other  vessel,  it  is  her 
duty  to  return  them  by  similar  signals,  or  in  any  way 
within  her  power.    In  The  Emmy  Home  (g)  a  vessel  so 


(e)  Ex  parte  Ferguaon  and  Euteh" 
intan,  li.  R.  6  Q.  B.  280. 

{d)  See  The  Hannibal  and  The 
Queen,  It.  B.  2  A.  &  E.  63;  the 
three  last-mentioned  oases  were 
decided  under  25  &  26  Yiot.  c.  63, 
B.  33. 

{e)  The  Adriatic,  3  Asp.  Mar. 
Law  Gas.  16.  The  present  Act  is 
more  stringeoit  than  former  Acts 
(26  &  26  Viot.  0.  63,  s.  33 ;  34  &  35 


Yict.  0.  110,  s.  9).  Other  cases 
nnder  the  Act  of  1862  are  The 
Lueia  Jantina  and  The  Mexican, 
Holt,  130  ;  The  Queen  of  the  Orwell, 
1  Mar.  Law  Gas.  O.  S.  300 ;  The 
Eliza  and  The  Orinoco,  Holt,  98. 
See  also  Boeton  Toicboat  Co,  v. 
Winslow,  76  Fed.  Rep.  696. 

(/)  The  Valleyo,  Ad.  Diy.  27th 
April,  1887. 

iSf)  9  P.  D.  8U 
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ri^ht  to 
salvage. 


negleoting  to  return  signals  of  distress  was  held  in  fault 
for  the  collision. 
Failure  to  Although  a  [vessel  which  fails  to  render  assistance  to 

not  aff(^t  another  with  which  she  has  been  in  collision  breaks  the 
lawy  it  appears  that  her  right  to  salvage  remuneration, 
where  she  renders  assistance  to  a  ship  with  which  she  has 
been  in  collision  by  no  fault  of  her  own,  is  not  affected 
by  the  statute.  In  a  case  under  25  &  26  Yict.  c.  63,  s.  33, 
it  was  held  that  the  right  to  salvage  reward  of  a  tug,  whose 
tow  was  damaged  in  a  collision  with  a  third  ship,  for  which 
the  latter  was  in  fault,  was  not  affected  by  the  statutory 
enactment  as  to  standing  by  (h). 

The  "standing  by"  section  of  25  &  26  Vict.  c.  63,  was 
held  to  apply  in  the  case  of  a  collision  with  an  open  fishing- 
boat  (i). 

It  seems  that  where  a  coUision  is  caused  by  the  fault  of 

a  compulsory  pilot,  the  shipowners  are  not  Hable,  under 

notoaused?    the  statute,  by  reason  of  the  subsequent  neglect  by  the 

fault  of  ship    master  to  stand  by  {k).    In  such  a  case  there  would  seem 

to  be  "  proof  to  the  contrary." 

These  enactments  raising  a  statutory  presumption  of 
42^toforeiflii  ^^^^  against  (1)  a  ship  which  infringes  the  regulations, 
ships.  and  (2)  a  ship  which  faUs  to  render  assistance,  apply  to 

aU  ships,  whether  British  or  foreign,  and  whether  the  col- 
lision occurs  in  British  or  foreign  waters  or  on  the  high 
seas(/).  There  is  no  express  decision  on  the  point;  but 
it  was  in  several  cases  assumed  that  36  &  37  Yict.  c.  85, 
s.  17,  applied  to  a  British  ship  in  collision  with  a  foreign 
ship,  whether  in  British  waters  (m)  or  on  the  high  seas  (n) ; 


Collision  with 
boat. 


"Proof  to  the 
contrary*' — 
t.  e,  that  the 
collision  was 


failing  to 
stand  hj. 

Application 


(h)  The  Bannibal  and  The  Queen, 


inton 

w 

354. 

(0 


2  A.  &  £.  63. 
Hx  parte  Ferguson  and  Hutch^ 
L.  R.  6  Q.  B.  280. 
The  Queen,  L.  B.  2  A.  &  E. 


The  Magnet,  L.  R.  4  A.  &  E. 
417.  See  per  Sir  R.  PhiUimore  in 
Reg.  Y.  Keyn,  2  Ex.  D.  63,  66. 
The  doubt  ezpreesed  by  the  Privy 


Coxmoil  in  The  Fanny  1£,  Carvill,  2 
Asp.  Mar.  Law  Cas.  665,  669,  ap- 
X>ear8  to  be  not  well  founded. 

(m)  The  Vera  Orut  (No.  1),  9  P. 
D.  88. 

(»)  The  Britiah  Princess  and  The 
Sedmi  Dubrovaeki,  Ad.  Ct.  March, 
1878 ;  The  Englishman,  3  P.  D.  18 ; 
The  Voorwaarts  and  The  Khedive,  6 
App.  Cas.  876 ;  and  see  it^fra,  p.  240. 


NOT  STANDING  BY. 
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and  to  a  foreign  sliip  (o)  under  the  same  cironmstonoes. 
Both.  sect.  419  (4)  and  sect.  422  wonld  probably  be  held 
to  be  roles  of  evidenee  or  procedure,  applicable  to  foreign 
ships  as  part  of  the  lex  fori{p).  In  a  recent  case  a 
Queen's  ship  has  been  held  in  fault  under  36  &  37  Yiot. 
0.  85y  s.  17  (g).  The  question  whether  the  section  applied 
to  a  Queen's  ship  does  not  appear  to  have  been  raised.  It 
is  submitted  that  it  does  not  so  apply  (r) ;  but  probably  a 
party  who  submits  to  the  jurisdiction  would  be  bound  by  it. 

Enactments  similar  to  these  provisions  of  the  Merchant 
Shipping  Act  are  in  force  in  seyeral  of  the  British 
colonies  («).  The  United  States  of  America  have  no  such 
law  as  sect.  419  (4)  (t) ;  but  a  recent  Act  of  Congress  (4th 
Sep.  1890)  has  enacted  a  ^^  standing  by "  law  similar  to 
Beet  422. 


(o)  The  MagdehurghKudi  The  Henry 
Willard  (an  American  ship),  Ad. 
Biv.  16ih  Jan.  1885,  where  the 
coQision  was  on  the  high  seas ;  The 
Lote  Bird,  6  P.  D.  80,  where,  from 
the  name  of  the  ship  deemed  to  be 
in  fault  (The  Fansewitz),  it  would 
aeem  that  she  was  foreign.  The 
eollifiion  was  at  the  entrance  to  the 
Skager  Rack. 

(p)  See  as  to  this,  pp.  232,  240, 
infra.  In  DoweU  y.  General  Steam 
Kav.  Co.,  5  E.  &  B.  195,  s.  28  of 
14  &  15  Vict.  c.  79,  was  held  to  be 
a  mle  of  eyidence.  See  farther 
in/raj  p.  240,  as  to  the  application 
of  these  sections  to  foreign  ships. 

[q)  The  Hoehwig  and  The  Lap' 
vin^f  7  App.  Gas.  512. 

(r)  See  57  &  68  Vict.  c.  60,  s.  741. 

(«)  Canada,  43  Vict.  o.  29;  see 
The  Clara  Killam,  2  Quebec  L.  R 
56;  The  Govino,  5  Quebec  L.  R 
57 ;  Queensland,  46  Vict.  No.  12 
South  Australia,  44  &  45  Vict.  No 
237 ;  Victoria,  28  Vict.  No.  255 
New  South  Wales,  25  Vict.  No.  7 
New  Zealand,  41  Vict.  No.  54 
Prince  Edward's  Island,  30  Vict, 
c.  13,  B.  2. 

(t)  The  Supreme  Court  has  de- 
clared that  it  will  not  **  accept 
Uiodljan  artifioial  role  which  is  to 


determine  in  all  oases  whether  the 
navigator  is  liable  to  the  charge  of 
negligence  in  causing  any  damage 
that  may  happen  "  ;  The  Farragut, 
10  Wall.  334.  But  the  burden  is 
on  a  yessel  which  has  infringed  the 
regulations  to  proye  that  the  in- 
fringement did  not  contribute  to 
the  collision  :  The  Fennsylvania,  19 
Wall.  125;  The  Ariadne,  2  Bened. 
472 ;  The  Ice  King,  62  Fed.  Rep. 
894  ;  The  Bolivia,  49  Fed.  Rep.  169 ; 
The  Jessie  W.  Knight,  45  Fed.  Rep. 
690;  The  Whiaper,  37  Fed.  Rep. 
494,  ship  at  anchor  without  a  light ; 
The  Pennsylvania,  12  Fed.  Rep.  914 
(not  showing  torch).  If,  however, 
such  proof  is  forthcoming,  a  ship 
will  recover  full  damages  although 
she  did  not  comply  wi5i  the  regu- 
lations: 1  Parsons  on  Shipping 
(ed.  1869),  696,  597;  Chamberlain 
v.  Ward,  21  How.  548,  567  ;  The 
Grey  Eagle,  9  Wall.  505  ;  The  Con- 
tinental,  14  Wall.  345  ;  The  Sunny- 
side,  1  Otto,  208;  The  City  of 
Washington,  2  Otto,  31.  And 
Blanehard  y.  New  Jersey  Steatnboat 
Co.,  69  New  York  Rep.  292 ;  and 
Whitehall  Transport  Co.  v.  Jiew 
Jersey,  %c.  Co.,  51  New  York  Rep. 
369  ;  and  Hoffmann  v.  Union  Ferry 
ofBrooklynf  7  Amer.  Bep.  435,  axe 
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Liability  Where  a  ship  is  deemed  to  be  in  fault  under  the 

deemed  to'be  statute,  the  owner  will  usually  be  liable  at  law,  and  the 
in  fault  under  ghip  herself  in  Admiralty  proceedings  in  rem.  But  where 
the  infringement  is  proved  to  have  been  the  act  of  persons 
who  are  not  the  owner's  servants,  the  liability  is  not  so 
clear.  In  such  a  case,  if  the  ship  is  under  charter  or 
demise,  it  seems  that  the  ship  may  be  liable  in  proceedings 
in  rem  (m),  while  the  owner  is  not  liable  at  law.  If  the 
infringement  is  the  act  of  a  compulsory  pilot,  it  would 
probably  be  held  that  neither  the  ship  nor  her  owners  are 
liable  {x).  In  The  Milan  (y)  it  was  held,  that  fault  pre- 
sumed by  law  did  not  affect  owners  of  cargo,  so  as  to 
prevent  them  from  recovering  from  the  owners  of  the 
other  ship  (2). 

But  the  statute  affects  with  the  usual  consequences  of 
negligence  persons  on  board  the  ship  deemed  to  be  in 
fault,  whose  duty  it  was  personally,  or  by  their  agents,  to 
comply  with  the  regulation  which  has  been  infringed. 
Thus,  it  was  held,  that  the  master  of  a  schooner  brought 
up  in  the  Mersey  with  one  of  her  riding  lights  in  an 
improper  position  was,  under  the  statute,  guilty  of  negli- 


decisionB  of  the  State  of  New  York 
Courts  to  the  same  effect.  In  The 
FenfUfflvania  a  steamship  and  a 
sailing  ship  were  in  collision.  The 
latter  was  not  sounding  her  fog- 
horn, hut  was  nngmg  a  heU, 
though  she  was  under  way.  The 
Supreme  Court  refused  to  admit 
evidence  that  the  hell  could  he 
heard  further  than  the  horn,  and 
held  that  the  sailing  ship  was  in 
fault  for  the  collision.  The  follow- 
ing passage,  which  occurs  in  the 
judgment  of  the  Court,  shows  that 
the  law  in  America  as  to  the  effect 
of  an  infringement  of  the  regula- 
tions is  identical  with  that  of  this 
country:  '* Where  a  ship,  at  the 
time  01  collision,  is  in  actual  viola- 
tion of  a  statutory  rule  intended  to 
prevent  collisions,  it  is  no  more 
than  a  reasonahle  presumption  that 


the  fault,  if  not  the  sole  cause,  was 
at  least  a  contrihutory  cause  of  the 
collision.  In  such  a  case  the  hurden 
rests  upon  the  ship  of  showing,  not 
merely  that  her  fault  might  not 
have  Deen  one  of  the  causes,  or  that 
it  prohahly  was  not,  hut  that  it 
could  not  have  heen."  The  same 
ship  was  in  this  country  held  free 
from  fault:  see  The  Fenneyhania, 
3  Mar.  Law  Cas.  O.  S.  477. 

(w)  See  The  Lemingiony  2  Asp. 
Mar.  Law  Cas.  475 ;  The  Tasmania^ 
13  P.  D.  110 ;  infra,  pp.  98  eeq. 

{x\  The  Hector,  8  P.  D.  218. 

(y)  Lush.  388 ;  decided  under 
17  &  18  Vict.  c.  104,  s.  298. 

(z)  This  was  so  held  hefore 
Tfwrogood  v.  Bryan,  8  C.  B.  115, 
had  been  overruled  by  The  Bemina^ 
13  App.  Cas.  1 ;  see  infra,  p.  119. 


NOT  STANDING  BY.  i « 

gence  ooiitril)utiiig  to  the  ooUision ;  and  that  his  widow, 
suin^  under  Lord  Campbell's  Act,  oonld  not  reoover 
damages  for  his  death  (a). 

Where  a  ship  is  deemed  to  be  in  f anlt  under  the  statute,  Role  of  divi- 
although  there  is  no  preof  of  negligence  causing  the  ool-  ^ere  Bh^p 
lision,  the  rule  of  division  of  loss  applies  (6).  deemed  to  be 


in  fault. 


(a)  TJUVeraOruzQ^o.Vj.dV.J).  (b)  The  Lapwing^   7  App.  Cas. 

88.     This  caae  wa«  reyeraed  upon      512  ;  The  Khedive,  7  App.  Cas.  795; 
another  poin^  10  App.  Gas.  59.  and  see  infrOy  p.  166. 
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CHAPTER  m. 


LIABILITY. 


Peraons  Thb  person  primarily  liable  in  damages  to  the  sufferer  by 

aotual  wrong   collision  is  he  by  whose  negligent  act  the  loss  was  occa- 
door.  sioned.     The  shipowner  navigating  his  own  vessel,  the 

master,  mate,  pilot  or  other  person  in  charge  of  the  ship, 
who  gave  a  wrong  order  to  the  helm  (a),  the  helmsman 
who  directed  the  ship's  course  wrongly,  the  seaman  on  the 
look-out  who  negligently  failed  to  see  and  report  the 
approach  of  the  other  vessel,  may  all  be  sued  as  wrong- 
doers, and  are  liable  for  damages  (b). 

An  action  was  brought  against  a  pilot  on  board  a  king's 
ship  for  injury  to  the  plaintiff's  ship  by  the  king's  ship. 
It  was  held  by  Lord  Kenyon  that,  though  the  pilot  might 
be  obliged  to  act  in  obedience  to  the  order  of  the  lieutenant 
in  command  of  the  king's  ship,  yet  the  pilot  would  be 
liable,  if  the  collision  happened  by  his  personal  miscon- 
duct. Upon  proof  that  the  collision  occurred  by  reason  of 
an  alteration  of  the  helm  ordered  by  the  lieutenant,  the 
plaintiff  was  nonsuited  (c). 
liability  of  It  has  been  said  that  the  master  is  liable  for  the  negli- 

gent and  wrongful  acts  of  his  crew  as  well  as  for  his  own 
acts  {d).    His  liability  as  carrier,  unless  specially  limited, 

(a)  See  Start  y.  Clements,  I  Peake,  in    personal   actions,    see   below, 

107.  p.  343. 

(*)  Stort  y.  CUmentty  ubi  tupra;  (e)  Start Y.Clemente,l'PeBkef  107, 

Smith  y.  Vote,  2  H.  &  N.  97  ;  Law-  (d)  Story  on  Agency,   §§  314— 

eon  y.  Dumlin,  9  G.  B.  64;  wero  317;  MoUoy,  1.  2,  c.  3,  s.  13.   And 

actions  against  pilots.    As  to  the  in  America  it  has  been  so  held: 

practice  of  the  Admiralty  Divisioii  Jimiem  y.  Seymtmr^  9  Wend.  9. 
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may  extend  BO  far ;  but  in  no  reported  case  has  he  been  held 
^ble  in  tort  for  -wrongful  aots  of  the  orew  {e).     For 
"wilful  injury  to  another  ship  by  pilot  or  crew  he  clearly  is 
not  liable  (/). 

Ab  regards  the  responsibility  of  the  master  when  a  pilot 
is  on  board,  whether  by  compulsion  of  law  or  by  the 
master's  or  owner's  choice,  it  seems  clear  that  for  a  collision 
caused  by  the  fault  of  the  pilot  the  master  is  not  answer- 
able, if  the  pilot  has  been  placed  in  charge  of  the  ship 
properly  and  in  the  ordinary  course  of  navigation  {g). 

The  statutory  limitation  of  liability  {h)  does  not  apply  to  No  limitation 
protect  an  owner,  or  a  part  owner,  by  whose  actual  fault  or  Jhe^taaf  °* 
with  whose  privity  the  collision  occurred.    Such  an  owner  is  wrong-doer. 
liable  for  full  damages ;  and  if  the  proceeds  of  the  sale  of 
the  ship  arrested,  or  if  the  statutory  amount  of  the  owner's 
liability,  is  insufficient  to  recompense  the  sufferer  by  the 
oollijsion,  the  owner  by  whose  actual  fault  or  privity  the 
loss  was  occasioned  is  liable  for  the  deficiency  (t). 

It  will  be  seen  below  (k)  that  in  the  case  of  a  collision 
with  one  of  her  Majesty's  ships,  by  the  fault  of  those  on 
board  her,  the  actual  wrong-doer  is  the  only  person  against 
whom  there  is  a  right  of  action. 


(e)  See  Aldrich  y.  Simmondt,   1 
Stark.    214;    Oakley  v.  Speedy,  4 
Aj^.  Mar.  Ijaw  Gas.  134 ;  Blaekie 
y.  SUmbridge,   6  C.  B.  N.  S.  894. 
The  contrary  has  been  held  in  a 
Victorian  Conrt :  Claney  y.  Harri- 
MM,  4  Victoria,  L.   B.   437  (L.) ; 
Slaepoole   y.  Betridye,    5  Victoria, 
L.  K.  302  (L.).     During  the  six- 
teenth and  seyenteenth  centories, 
the  master  was  almost  always  de- 
fendant in  Admiralty  suits  for  col- 
lision and  other  matters  for  which 
the  ship  was  arrested ;  and  on  proof 
o/  negligotkoe   the  sentence  went 
uainat  him  personally. 

[/)  Bwfch^r  ▼.  yoidstrom,  1 
Tkant.  668 ;  MeManm  y.  Criekett, 
I  Eagt,  106. 


(jf)  Kent's  Comm.  vol.  3,  §  176. 
As  to  the  respective  duties  of 
master  and  pilot,  see  below,  p.  266. 

(A)  See  below,  p.  181,  as  to  the 
statute  limiting  owner*s  liability. 

(»)  See  The  Triune,  3  HaR.  114. 
In  this  case  (decided  under  53 
Geo.  3,  0.  159),  after  decree  con- 
demning the  owner  ^who  inter- 
vened in  the  suit)  and  nis  ship  and 
freight,  the  shi^  was  sold  and  the 
proceeds  were  msuffioient  to  pay 
the  full  amount  of  damages  and 
costs.  A  monition  was  decreed 
against  the  owner,  who  was  in 
charge  of  the  ship  at  the  time  of 
the  collision,  to  pay  the  deficiency, 
and,  upon  Ids  failing  to  do  so,  he 
was  attached. 

(*)  Ir\fra,  p.  113. 
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Liability  of 
the  ship- 
owner. 


The  actual  wrong-doer,  being  oommonly  a  seafaring  man 
of  smaU  means,  oan  seldom  give  adequate  redress,  and 
may  be  not  worth  suing.  In  such  oases  the  substantial 
remedy  is  to  be  sought,  either  in  Admiralty  against  the 
ship,  or  in  a  oommon  law  court  against  the  employer  of 
the  aotual  wrongdoer.  We  propose  to  consider  first  the 
liability  of  the  employer  or  master  of  the  actual  wrong- 
doer (/). 

In  most  cases  the  owner  of  the  ship  is  the  employer  of 
those  on  board  and  in  charge  of  her,  and  is  liable  for  their 
negligent  acts.  So  generally  is  this  the  case  that  it  has 
been  held  that,  in  the  absence  of  proof  to  the  contrary, 
those  in  charge  of  a  ship  will  be  presumed  to  be  in  the 
employment  of  her  owners  (m).  And  primd  facie  the 
registered  owners  are  the  real  owners  of  a  ship.  But  the 
register  is  not  condusive  evidence  of  ownership;  and  if 
it  is  shown  either  that  the  actual  owner  is  a  different 
person  from  the  registered  owner,  or  that  the  registered 
owner  is  not  the  employer  of  the  crew  or  person  causing 
the  collision,  the  presumption  as  to  the  liability  of  the 
registered  owner  is  rebutted,  and  the  actual  owner  or  other 
person  employing  the  wrong-doer  is  alone  liable. 


(/]  Whether  by  the  oiyil  law  the 
shipowner  was  liable  for  a  collision 
caused  by  the  fault  of  the  master 
or  crew  seems  to  be  a  disputed 
point.  Bynkershoek,  Queest.  Jur. 
Civ.  1.  4,  c.  23|  contends  that  he  is 
not  liable :  ei  [magiatro)  autem  man- 
datum  turn  e»t  aliorufn  naves  doh  vel 
culpd  ohruere;  quod  aifeeissetj  ipse, 
quid  dedit  luat,  non  exereitor;  so  also 
Bynk.  Observationes  Jur.  Bom. 
1.  4,  c.  16.  On  the  other  hand, 
Voet,  ad  Pandect.  14,  1,  7,  makes 
the  shipowner  liable :  quod  si  deli- 
querit  (magister)  si  quidem  in  ipso 
officio  eui  erat  propositus,  dum  forte 
datd  operd  vel  eulpd  atque  impru' 
dentid  manifestd  in  navigium  alienum 
impegit  suum  .  .  .  exereUores  ex 
quasi  delicto  tmeri  constat,    Huberi 


Fnelect.  Jur.Cir.  14, 1,  8;  3  Kent's 
Gomm.  161 ;  to  the  same  effect. 
Gf .  also,  per  Ware,  J.,  The  Reb^xa^ 
Ware,  188 ;  The  Fhebe,  ibid,  263, 
268.  The  exereiior  (charterer,  for 
whose  benefit  the  ship  was  worked) 
was  generally  liable  for  the  acts  of 
the  master,  and  not  the  domimu 
(general  owner).  The  law  on  ^e 
subject  will  be  found  D.  4,  9  ;  D. 
14,  1;  D.  9,  2;  D.  44,  7,  6;  D.  46, 
2,3,1;  D.47,  6, 1;  J.  4,  3;  Gains, 
3,  218,  219. 

(m)  See  Jogee  y.  Capel,  8  G.  &  P. 
370 ;  Hibbs  v.  Jtoss,  L.  R.  1  Q.  B. 
534,  and  cases  there  cited ;  leaser 
▼.  Outhberison,  6  Q.  B.  D.  93,  98 ; 
Chasteauneufy,  Delange,  7  App.  Gas. 
127 ;  Smith  y.  Bailey,  (1891)  2  Q.  B. 
403. 


OF  SHIPOWNER  FOB  ACTS  OF  CREW.  77 

The  liability  for  damage  by  a  ship  does  not  attach  to  her  The  ship* 
owner  qud  owner.     It  is  only  as  master  or  employer  of  the  215^  not 
persons  whose  negligent  act  cansed  the  damage  that  he  ^w^  owner, 
inonis  any  liability.     *'  The  owner  would  not  be  liable  employer^f 
merely  because  he  was  owner,  or  without  showinir  that  t^^act'^ 

_  ,        .  .  °  wrongs-doer. 

those  navigating  the  vessel  were  his  servants  "  (n). 

It  is  further  necessary,  in  order  to  fix  the  shipowner  The  act  com* 
with  liability,  that  the  negligent  act  complained  of  was  an  must  be  an 
act  of  the  servant  acting  within  the  scope  of  his  employ-  act  of  the 
ment  (o).    In  the  ordinary  case  of  a  collision  occurring  in  within  the 
the  course  of  the  employment  of  the  ship  for  the  owner's  "^  ®'  ^ 

,  ,         ,  emplojment. 

benefit  no  difficulty  arises  upon  this  point.  But  when  the 
ship  is  employed  in  a  manner  not  authorized  by  the  owner 
the  question  arises  whether  those  on  board  are  acting 
within  the  scope  of  their  employment  by  the  owner. 
In  a  case  (p)  where  the  defendant's  servants,  acting  as 
volunteers,  in  shifting  a  scow,  caused  her  to  damage  a 
canal  boat,  it  was  held  that  the  defendants  (who  were 
dock  owners  coaling  a  steamer)  were  not  liable. 

Wh»:e  a  master,  without  any  instructions  from  his  Salrage 
owner  as  to  towing  disabled  ships,  undertook  to  assist  a  "®'^^"*®- 
disabled  ship  into  port,  and  whilst  attempting  to  get  her 
in  tow  negligently  ran  into  and  injured  her,  it  was  con- 
tended that  the  owner  was  not  liable,  because  the  master 
in  assisting  the  disabled  ship  was  not  acting  within  the 
scope  of  his  employment.  It  was  held  that  he  was  so 
acting,  and  that  his  owner  was  liable  (q). 

Wilful,  malicious,  or  criminal  acts  of  the  master  and  Ownennot 
crew  can  seldom  be  within  the  scope  of  their  employment  ^iif^  ma- 
80  as  to  make  the  shipowner  liable.    Thus  for  a  coUision  ^^^^  *^d 

cruninal  acts 
of  their 

(«)  Per  Lord  Cairns,  0.,  JRiper      ment,  see  1  Smith's  L.  0.  9th  ed.  servants. 
Witar  QmmiBsianera  y.  Adamaon,  2       394;   and  per  Willes,  J.,  Barwiek 
App.  Gas.  748,  751 ;  and  per  Lord      v.  Englieh  Joint- Stock  Bank,  L.  R. 
BlAckbum,  Simpson  ▼.  Thompeon,  3      2  Ex.  259,  265. 
App.  Cas.  279,  293 ;  Mibbs  v.  J2om,  (p)  Morrely.  Hheinfrank,  24  Fed. 

ubitupra.  Rep.  94. 

(o)  As  to  what  acts  are  within         (q)  The  Thetie^  3  Mar.  Law  Gas., 
tile  scope  of  the  serrant's  emploj*      O.  8.  357. 
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Owner*8  Ha- 


oaused  by  the  master  and  orew  malicioTiBly  driying  their 
ship  against  another  the  owner  will  not  be  liable  (r).  So 
where  those  on  board  a  ship  wilfully  out  another  ship 
adrift,  and  the  latter  suffered  damage  in  consequence,  it 
was  held  that  the  owners  of  the  former  were  not  liable 
at  law,  and  that  their  ship  could  not  be  sued  in  Ad- 
miralty («). 

But  owners  are  liable  for  the  acts  of  their  servants  done 
in  the  course  of  their  service  and  for  their  master's  benefit, 
though  no  express  command  or  privity  of  the  owner  be 
proved  (t).  And  owners  are  answerable  for  the  manner 
in  which  their  servants  navigate  their  ship,  though  the 
wrongful  act  of  the  servant  is  one  against  which  the 
owners  have  given  express  orders  {u). 

Infringement  of  the  regulations  is  a  misdemeanour,  and 
damage  caused  thereby  is  deemed  to  have  been  caused  by 
the  wiKul  default  of  the  person  in  charge  of  the  deck  (v). 
But  owners  are  not  relieved  from  liability  for  the  acts  of 
their  servants  in  such  cases  (x) ;  nor  are  they  the  less 
liable  because  the  negligence  of  their  servants  is  criminal, 
and  amounts  to  manslaughter  (y). 

Where  a  ship  is  being  worked  by  a  charterer  or  hirer, 


(r)  The  Druid,  1  W.  Rob.  391  ; 
MeManus  v.  Crickett,  1  East,  106; 
Croft  V.  Alison,  4  B.  &  Aid.  690. 
In  The  Seine,  Sw.  411,  this  defence 
was  pleaded.  There  is  some  diffi- 
culty in  reconciling  these  with  later 
cases  (carriage  accidents) :  Limpus 
T.  General  Omnibus  Co,,  1  H.  &  G. 
526  ;  Page  v.  Defries,  7  B.  &  S. 
137 ;  but  character  of  the  acts  in 
the  carriage  cases  is  substantially 
different  from  that  in  the  ship  cases. 
For  an  instance  of  a  wilful  attack 
upon  another  ship  by  a  tug,  see 
L.  R.  1  A.  &  E.  64. 

(«)  The  Ida,  Lush.  6  ;  the  ship 
was  foreign,  and  the  collision  was 
in  a  foreign  river ;  and  see  as  to 
this  case,  per  Sir  R.  Phillimore, 
L.  R.  3  A.  &  E.  47.    Gf .  The  Dm^ 


loitit,  Corrie  y.  MeKnight,  (1896) 
A.  G.  97 ;  The  Chickasaw,  41  Fed. 
Rep.  627,  supra,  p.  16 ;  Waltham  v. 
Mulgar,  Moore,  776. 

{t)  See  per  Willes,  J.,  Barwiek  v. 
English  Joint- Stock  Bank,  L.  R.  2 
Ex.  259,  265. 

(u)  Limpus  y.  London  General  Om^ 
nihus  Co.,  L.  R.  1  H.  &  0.  626; 
Betts  V.  De  Vitre,  L.  R.  3  Ch.  441. 

iv)  26  &  26  Vict.  c.  63,  ss-  27,  28. 

\x)  It  was  so  held  under  the  pro- 
visions of  a  former  Act :  The  Seine, 
Swab.  411.  See  also  Poulton  ▼. 
London  and  South  Western  Bail.  Co.y 
L.  R.  2  Q.  B.  534  ;  Grill  v.  General 
Iron  Screw  Collier  Co.,  L.  R.  3  C.  P. 
476. 

(y)  See  I^  Franeonia,  2  P.  D.  8, 
163 ;  Beg,  y.  Ke^,  2  Ex.  D.  63. 
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who  appoints  and  pays  the  offioers  and  crew  under  a  WUty  where 

-.  1  •  1  t       •         fi  *he  ahip  IS 

onarter-party  or  agreement  which  amounts  to  a  demise  of  under  oharter. 
the  Y^sel,  the  owner  is  not  liable  at  law  for  damage  she 
may  do  while  in  the  possession  of  the  charterer.  But  if 
the  owner  remains  in  possession  of  the  ship,  either  by 
himself  or  his  agents,  he  is  liable,  though  she  is  under 
oharter  to  cmother.  Where  a  ship  was  chartered  for  six 
months  at  20/.  a  week  for  the  carriage  of  passengers  and 
goods  as  the  charterer  should  direct,  he  paying  all  dis- 
bursements and  the  wages  of  officers  and  crew,  and  the 
owners  keeping  the  ship  in  repair,  it  was  held  that  the 
owners  were  liable  for  a  collision  caused  by  the  fault  of 
those  on  board  their  ship  (z). 

In  Balyell  v.  Tyrer  (a),  H.,  the  lessee  of  a  ferry,  hired  a 
tug  with  her  master  and  crew  to  assist  in  working  the 
ferry  for  a  day.  A  person  who  had  contracted  with  H. 
for  a  season  ticket  was  injured,  whilst  on  board  the  tug,  by 
the  negligence  of  her  crew,  who  were  the  owners'  servants. 
It  was  held  that  he  could  recover  against  the  owners,  and 
that  his  right  against  them  for  the  negligence  of  their  crew 
was  independent  of  his  right  against  H.  upon  the  contract. 

It  has  been  doubted  whether  the  owners  of  a  ship  which 
is  manned  by  a  master  and  crew  who  are  the  owners' 
servants,  but  who  by  the  charter-party  are  bound  to  obey 
the  orders  of  a  third  person  who  is  not  the  owners'  servant, 
are  liable  at  law  for  damage  done  by  the  ship  while  acting 
under  the  immediate  orders  of  such  third  person.  Upon 
principle  it  is  difficult  to  see  why  the  owners,  by  placing 
their  servants  under  the  control  and  orders  of  a  third 
person,  should  escape  liability  for  their  wrongful  acts. 
And  in  Fletcher  v.  Braddick  {b)  Sir  J.  Mansfield  held  the 
owners  liable  in  such  a  case. 

(z)  FenUm  v.  Dublin  Steam  Packet  power   to  fjiamtaa  the  orew    and 

Co.,  8  Ad.  &  Ell.  835.    The  decision  offioers. 
vent  npon  the  words  of  the  charter-  (a)  Ell.  Bl.  &  Ell.  899. 

party;  but  it  was  proved  that  the  lb)  2  N.   B.  182.    This  case  is 

ownecB  had   appointed   and  had  not  satisfactory.  The  decision  went 
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But  where  a  vessel  was  one  of  a  fleet  of  transports 
engaged  in  the  service  of  the  G-ovemment  upon  an  expe- 
dition of  war,  it  was  held  by  Cockbum,  0.  J.,  that  it  was 
an  incident  to  such  an  employment  that  all  the  vessels 
should  obey  the  orders  of  those  in  command  of  the  expe- 
dition ;  and  that  if  one  of  them  damaged  another  of  the 
fleet,  whilst  acting  in  strict  obedience  to  such  orders,  her 
owners  would  not  be  liable  (c). 

Where  a  Thames  barge  was  lent  by  her  owner  to  a 
person,  who  navigated  her  with  his  own  men,  it  was  con- 
sidered clear  by  Best,  J.,  that  the  owners  were  not  liable 
for  damage  done  by  her  (d). 

The  shipowners,  or  employers  of  the  master  or  actual 

a^Tt  aotaal  wrong-doer,  by  whose  fault  a  collision  occurs,  can  recover 

wrong-doer,     against  him  any  damages  which  they  have  been  compelled 

to  pay,  or  any  loss  which  they   have    suffered   by  his 

negligence  {e). 

Owner  not  It  has  never  been  held  that  the  duty  to  use  due  care  and 

liable  for  the      i*i-ii*i>*  ij  »     a  ^     i^ 

negligenoe  of   skill  which  IS  mcumbent  upon  every  person  in  the  conduct 
one  to  whom    ^f  ^}^j^  which,  if  misconducted  (/),  may  be  harmful  to 


Owner  can 


the  shi 
demi 


imp 
Bed. 


others,  attaches  to  a  shipowner  whose  ship  is  being  navi- 
gated by  a  person  who  pays  the  owner  for  the  use  of  her, 
but  navigates  her  himself  or  by  his  servants  {g).  On  the 
contrary,  it  seems  clear  that  in  such  a  case  the  shipowner  is 
under  no  such  duty,  though  his  ship  is  chartered  or  hired 


partly  upon  the  groxmd  that  the 
duty  of  the  officer  did  not  extend 
to  seeing  to  the  working  of  the 
ship.  rOie  officer  was  in  the  ser- 
vice of  the  Gk)vemment  who  were 
the  charterers.  The  case  was,  how- 
ever, cited  without  comment  by 
Sir  J.  Hannen  in  Th$  Tamuinia,  13 
P.  D.  110,  117. 

{e)  Jlodffkituon  v.  FcmiSf  2  0.  B. 
N.  S.  415 ;  this  statement  of  the 
law  was  approved  by  the  Court. 

[d)  Seott  V.  Seotty  2  Stark.  438 ; 
but  it  seems  that  in  Admiralty  she 
would  be  subject  to  arrest.  See 
The  JimUy,  67  L.  T.  214. 


{e)  Green  v.  New  Biver  Cb.,  4  T. 
B.  589  ;  Blewitt  v.  HiU,  13  East,  13. 

(/)  As  to  this  duty,  see  p«r  Den- 
man,  G.J.,  Mayor  of  Ooichester  v. 
Brooke,  7  Q.  B.  339,  377  ;  per  Lord 
Stowell  in  The  Dundee,  1  Hag.  Ad. 
120 ;  per  Lord  Blackburn  in  The 
Voortoaartt  and  The  Ehedive,  7  App. 
Cas.  795, 812;  soidliiver  Wear  Com^ 
missionere  v.  Adamson,  2  App.  Gas. 
743,  767.    See  also  infra,  p.  235. 

(^)  But  the  principle  has  been 
adopted  in  the  Harbours,  Docks, 
and  Piers  Act,  1847,  mentioned  in 
the  next  paragraph  of  the  text,  and 
in  some  local  Docks  Acts. 
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for  the  purpose  of  navigation,  and  is  in  the  course  of  em- 
ployment for  the  owner's  benefit.  The  duty  above  referred 
to  attaches  only  to  those  who  have  the  actual  conduct  of 
the  ship  and  to  their  employers.  If  the  duty  attached  to 
the  owner  qnd  owner,  it  is  clear  that  he  could  not  free 
himself  from  it  by  contract  (h) ;  but,  as  stated  above, 
mere  ownership  creates  no  liability  for  damage  done  by 
the  ship  (i). 

By  the  Harbours,  Docks,  and  Piers  Act,  1847  (10  Vict.  Owner  liable 
c.  27),  s.  74,  the  owner  of  a  ship  which  damages  the  ^^to^*"' 
harbour,  dock,  pier,  quays,  or  works  is  answerable  to  the  pioPf  &o.,  by- 
undertakers   for  the  damage  done  by  such  ship,  or  by  ^^hL     ^ 
any  person  employed  about  her.     This  statutory  liability  servanta. 
is  larger  than  the  common  law  liability  of  the  shipowner ; 
for  it  exists  whether  the  actual  wrong-doer  is  his  servant 
or  not.    The  ship  herself  is  also  liable  in  Admiralty,  and 
a  maritime  lien  is,  it  seems,  created  by  the  statute  for  the 
amount  of  the  damage  {J).    It  has  been  held  that,  not- 
withstanding the  words  of  the  statute,  the  shipowner  is 
not  liable  for  injury  to  a  pier  by  his  ship  in  case  of  violent 
tempest  or  act  of  G-od  (k).    And  the  statute  provides 
(sect.  74)  that  the  shipowner  shall  not  be  liable  where  the 
damage  was  caused  entirely  by  the  fault  of  a  compulsory 
pilot  in  charge  of  his  ship. 

The  liability  for  damage  done  by  a  ship  springing,  as  Liability  of 
we  have  seen,  not  from  ownership  of  the  ship,  but  from  th^ownOTia' 
the  rule  of  law  by  which  a  man  is  liable  for  the  wrongful 
acts  of  his  agent  acting  within  the  scope  of  his  employ- 
ment, it  is  evident  that,  on  the  one  hand,  an  owner  may 
be  liable,  though  the  relation  of  master  and  servant  does 

(A)    JIoU  y.    Sittinghoume  Rail,  {J)  ^oe  The  Merle,  2  Asp.  Mar. 

Co.,  6   H.    &   N.   488  ;  per  Lord  Law  Gas.  402 ;  31  L.  T.  447. 

Blackburn,  DaUon  r.  Angut,  6  App.  (k)  River  Wear  Commiuionere  v. 

Caa.  740,  820;    £(Hoer  v.  Featey  I  Adammm,  2  App.  Cas.  743,  over- 

Q.  B.  D.  321 ;    Mughee  y.  iV^tf^o/,  ruling   The  Merle,  ubi  supra,  and 

8  App.  Gas.  443.  Dennis  y.  Tovsll,  L.  B.  8  Q.  B.  10. 

(f)  St^a,  p.  77. 
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not  exist  between  liim  and  the  person  who  does  the  mis* 
chief,  and,  on  the  other  hand,  that  the  principal  or  employer 
of  the  wrong-doer  will  be  liable,  whether  he  is  also  owner 

of  partners;  of  the  ship  or  not.  A  ship  worked  by  a  partnership  is  an 
instance  of  the  latter  case.  Each  member  of  the  partner- 
ship is  liable  for  the  negligent  acts  of  the  other  partners, 
and  for  the  acts  of  agents  of  the  partnership  done  in  the 
course  of  the  business  of  the  partnership  (/).  In  this  case, 
unless  the  partner  sued  is  an  owner  of  the  ship,  it  seems 
that  his  liability  is  unlimited  (m). 

In  Steel  v.  Lester  («)  the  actual  owner,  who  was  also 
registered  as  managing  owner  (o),  had  agreed  with  the 
skipper  that  the  vessel  should  be  worked  entirely  by  him, 
the  owner  having  no  control  over  her,  the  crew  to  be 
engaged  and  the  voyages  to  be  determined  at  the  absolute 
discretion  of  the  skipper.  The  owner  was  to  receive  one- 
third  of  the  net  profits  earned  by  the  ship.  It  was  held 
that  the  owner  was  liable  for  a  collision  caused  by  the 
fault  of  his  ship.  Whether  the  skipper  was  the  owner's 
servant,  or  his  partner  (p)  in  the  adventure,  navigating  the 
ship  for  the  joint  benefit  of  himself  and  the  owner,  it  was 
held  that  the  owner's  liability  was  the  same. 

of  charterer.  Where  the  person  whose  negligence  causes  the  collision 
is  the  servant  or  agent  of  a  charterer  of  the  ship,  the 
liability  for  damages  falls  on  the  charterer.  But,  except 
in  the  rare  case  of  an  actual  demise  of  the  ship,  it  seldom 
happens  that  the  officers  and  crew  are  in  the  employment 
of  the  charterer  and  not  of  the  owner.  Whether  in  the 
case  of  a  ship  being  demised  to  a  charterer,  the  charterer 
would  take  the  benefit  of  the  statute  limiting  shipowners' 
liability,  seems  doubtful  (q). 


(/J  As  to  the  liability  of  partners 
for  torts,  see  Lindley  on  Partner- 
Bhip  (6th  ed.),  157. 

(m)  See  infraf  p.  187. 

(n)  3  C.  P.  D.  121. 

lo)  Under  38  &  39  Vict.  c.  88. 

Ip)  As  to  snch  an  agreement  not 
oonstituting    a    partnership,    see 


Bumard  ▼.  Aaron^  31  L.  J.  C.  P. 
334.  In  Webster  y.  DUharoon,  64 
Fed.  Rep.  143,  a  veiy  similar 
American  case,  it  was  held  that  the 
ship  was  liable  in  rem,  bat  not  the 
owner  in  personam.  See  also  71^ 
Fhebe,  Ware's  Beporta,  263. 
{q)  See  infra,  p.  187. 
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A  person  who  OQntracts  with  a  shipowner  for  the  nse  of 
his  ship,  with  her  offioers  and  crew,  for  a  specified  time  or 
purpose,  does  not  thereby  become  liable  for  the  negUgenoe 
of  those  on  board  her.  Thus,  where  harbour  commis- 
sioners contracted  with  a  tug-owner  that  his  tug  should 
tow  vessels  into  the  harbour  at  a  specified  price,  it  was  held 
that  they  were  not  liable  for  the  negligence  of  the  crew  of 
the  tug  (r).  As  between  charterer  and  owner,  the  former 
may  be  liable  for  damage  to  the  ship  by  the  negli- 
gence of  those  on  board,  whether  they  are  his  servants  or 
not,  by  reason  of  the  obligation  arising  out  of  the  contract 
to  return  the  ship  in  the  condition  in  which  he  received 
her,  wear  and  tear  and  accidents  excepted  (a). 

Thus  far  we  have  considered  the  liability  at  common  liability  of 
law  of  the  actual  wrong-doer  and  of  persons  answerable  for  jJLomlty, 
his  acts.  The  injured  pecson,  we  have  seen,  has  at  common 
law  no  lien  upon  the  wrong-doing  ship,  but  only  a  right  of 
action  against  the  person  in  fault,  and,  if  he  was  the  ser- 
vant or  agent  of  another,  against  his  employer  (^).  We 
now  proceed  to  discuss  the  liability  in  Admiralty  of  the 
ship  by  the  negligent  navigation  of  which  the  damage 
was  occasioned.  In  dealing  with  this  branch  of  the  sub- 
ject it  is  almost  impossible  to  avoid  personifying  the  ship 
and  speaking  of  her  as  the  actual  wrong-doer.  The  habit 
is  in  some  respects  convenient  and  is  inveterate,  and  it 
would  be  useless  to  struggle  against  it.  But  it  must  not 
be  forgotten  that  in  speaking  of  a  ship  as  a  wrong-doer  or 
"in  fault"  for  a  collision,  we  are  using  a  figure  of  speech 
which  is  apt  to  be  misleading  (u).    There  are,  indeed,  to 

(r)  Cuthhartton  v.  PartonSy  12  C.  App.  Cas.  743,  768. 
B.  304.    And  see  the  obseryatioiis  (m)  The  judgment  in  The  SUterSy 

of  Tenterden,  C.  J.,  in  Langhir  y.  1  P.  D.  117,  ifl  an  instance  of  the 

Pointer^  5  B.   &  C.   547,  cited  hj  oonfuflion  ariBing  from  the  practice 

Butt,  J.,  in  The  Quickstep f  15  P.  D.  of  personifying  the  ship.  A  collision 

196,  200.  occurred  by  the  fault  of  those  on 

i»)BeeCbupe(h.T,Maddiekf  (1891)  board  ship  A.  in  driving  another, 

2  Q.  B.  413.  B. ,  to  alter  her  course,  so  as  to  strike 

(4  Bwper  Lord  Blackburn,  JRiver  and  injure  a  third  ship,  0.     0.  sued 

Vttr  Qmmistioners  ▼.  Adamton,  2  A.,  and  in  the  judgment  the  action 

g2 
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be  found  in  the  books  cases  which  give  some  countenance 
to  the  doctrine  that  in  Admiralty  the  ship  is  the  real 
defendant ;  that  the  ship  is  sued,  because  it  is  she  that 
has  done  the  wrong,  and  she  that  pays  the  recompense. 
But  it  is  submitted  that  this  view  of  the  liability  of  the  ship 
in  Admiralty  is  not  well  founded,  and  that  at  the  present 
day  it  would  not  be  followed.  It  probably  would  never 
have  been  put  forward  but  for  the  loose  language  frequently 
used  with  reference  to  negligence  in  the  conduct  of  ships, 
which  attributes  the  negligence  not  to  the  persons  who 
navigate,  but  to  the  ships  themselves.  The  process  of 
Admiralty  Courts  against  the  ship  seems  dearly  to  have 
originated,  not  in  any  such  idea  as  that  involved  in  the  law 
of  deodand  (t?)  or  in  the  noxal  action  of  the  civil  law,  but 
simply  as  a  ready  and  effectual  means  of  compelling  the 
wrong-doer  to  appear  and  defend  the  action,  or  to  make 
recompense  (w). 

Some  countenance  is  lent  to  the  theory  of  the  ship's,  as 
distinguished  from  the  owner's,  liability,  by  oases  (x)  in 
which  the  shipowner  has,  by  seizure  and  sale  of  his  vessel 


is  thus  described: — "The  suit  is 
not  brought  against  the  aotaal 
wrong -doer,  but  it  is  brought 
against  the  vessel  which  caused  the 
actual  wrong-doer  to  do  the  wrong.* ' 

(r)  For  a  curious  case  upon  the 
law  of  deodand  in  connection  with 
collision,  see  Me^.  v.  Polwart,  1  Q. 
B.  818,  where  it  was  held  that  the 
jury  have  no  power  to  levy  deodand 
where  the  collision  is  by  fault 
amounting  to  manslaughter,  though 
they  have  where  there  is  mere  neg- 
ligence: Law  Magazine,  vol.  3, 
p.  188. 

(u?)  See  per  Dr.  Lushington  in 
The  Mellona,  3  W.  Rob.  16. 

[x)  The  Tieonderoffa,  Swab.  215 ; 
77ie  Lemington,  2  Asp.  Mar.  Law 
Cas.  475  ;  and  see  the  decision  (re- 
versed on  appeal)  of  Sir  R.  Philli- 
more  in  The  HaUey^  L.  R.  2  A.  & 


E.  3 ;  on  app.  ibid.  2  P.  0.  193.  In 
America  it  has  been  held  that  the 
liability  of  the  ship  arises  without 
regpard  to  the  ownership :  see  The 
China,  7  WaU.  53  ;  The  R,  B. 
Forb€8,  1  Sprague,  328;  and  The 
Cumberland^  Stuart*  s  Vice- Ad.  Re- 
ports (Lower  Canada,  1858 J,  p.  75. 
The  opposite  views  as  to  tne  posi- 
tion of  the  owner  of  a  ship  pro- 
ceeded against  in  the  Admiralty 
Court  will  be  found  discussed  in 
The  Mullingar,  26  L.  T.  N.  S.  326, 
and  The  Tarlement  Beige,  5  P.  D. 
197,  217.  In  the  former  (an  Irish) 
case,  Townsend,  J.,  stated  that  in 
Admiralty  it  is  the  ship,  and  not 
the  shipowner,  that  is  sued  ;  in  the 
latter  case,  Brett,  L.  J.,  held  that 
the  shipowner  is  in  fact  impleaded 
in  Adnuralty.  Cf .  also  ITie  Long- 
ford, 14  P.  D.  34. 
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in  Admiralty,  been  held  liable  in  damages  for  a  collision 
caused  by  the  fault  neither  of  himself  nor  of  his  servants, 
bat  of  persons  in  charge  of  his  ship  who  were  not  his 
seryants.  Some  of  these  cases  have  been  reversed  on 
appeal ;  but  there  is  at  least  one  (t/)  recent  decision  of 
the  Court  of  Admiralty  giving  effect,  at  the  expense  of  the 
imiocent  owner,  to  the  principle  that  it  is  the  ship  that 
does  the  wrong.  Whatever  ground  there  may  be  for  the 
opinion  that  by  the  maritime  law  it  was  the  ship  that  did 
the  wrong  (z),  and  the  ship  that  paid  the  recompense,  the 
principles  of  the  conmion  law  have  so  far  prevailed  in  the 
Admiralty  of  this  country,  that  it  is  at  least  doubtful 
whether  at  the  present  day,  notwithstanding  the  case  above 
mentioned,  damages  could  be  recovered  in  Admiralty 
against  an  innocent  shipowner,  where  his  liability  depended 
^pon  thesupposedprmoiile  of  the  maritime  law  which 
fixes  the  fault  upon  the  ship  (a). 

Upon  this  subject  the  language  of  Selwyn,  L.  J.,  in  The 
Halley  may  here  be  quoted.  ''  In  cases  like  the  present, 
where  damages  are  claimed  for  tortious  collisions,  a  chattel, 
such  as  a  ship  or  carriage,  may  be,  and  frequently  is, 
spoken  of  as  the  wrong-doer;  but  it  is  obvious  that 
although  redress  may  be  sometimes  obtained  by  means  of 
the  seizure  and  sale  of  the  ship  or  carriage,  the  chattel 
itself  is  only  the  instrument  by  the  improper  use  of  which 
the  injury  is  inflicted  by  the  real  wrong-doer  (ft). 

(y)  The  ZeminfftoHf  2  AjBp.  Mar.  LaWj  pp.  26  teq.,  and  an  artiole, 

Law  Gas.  475.    See  thiB  and  other  10  American  Law  Review  (p.  432), 

cases  below,  pp.  98,  seq.  the  writer,  Mr.   O.  W.   Holmes, 

(z)  Gf.  ^non,j  1  Keb.  44,  where  jun.,  traces  a  connection  between 

the  *<  misdemeaDonr  of  boat"  is  the  liability  of  the  ship  in  Admi- 

spoken  of.    Of.  Hopton  o.  a  pink,  ralty  and  the  law  of  deodand ;  and 

8eld.  8er.  Adm.  ii.  79.  he  refers  to  the  noxa  deditio  of  the 

(ff )  The  doctrine  which  makes  the  Boman  law  as  embodying  the  same 

ship  liable  in  Admiralty  nnder  aU  idea.      But   it   is   very    doubtfol 

oirciimatances,  and  without  regard  whether  arrest  of  the  ship  in  Ad- 

to  her  ownership,  has  been  carried  miralty  had  any  connection  with 

further  in  the   American    Gonrts  deodand  or  nox^a  deditio.    It  was 

than  is  oonsiatent  with  the  English  more  probably  adopted  simply  as  a 

decisions :  see  per  Story,  J. ,  Har-  means  of  compelling  the  owner  to 

MMy,  ie,  T.  United  Statety  2  How.  appear. 

210,  233.     In  Holmes*  Common  (b)  Fer  Selwyn,  L.  J.,   in  l%e 


86  LIABILITY. 

Again,  in  The  Parlement  Beige  (o),  Brett,  L.  J.,  delivering 
the  judgment  of  the  Court  of  Appeal,  said : — "  In  a  claim 
made  in  respect  of  a  collision  the  property  is  not  treated 
as  the  delinquent  per  se.  Though  the  ship  has  been  in 
collision  and  has  caused  injury  by  reason  of  the  negligence 
or  want  of  skill  of  those  in  charge  of  her,  yet  she  cannot 
be  made  the  means  of  compensation  if  those  in  charge  of 
her  were  not  the  servants  of  her  then  owner,  as  if  she  was 
in  charge  of  a  compulsory  pilot.  This  is  conclusive  to 
show  that  the  liability  to  compensate  must  be  fixed  not 
merely  on  the  property,  but  also  on  the  owner  through  the 
property." 

From  the  expressions  used  in  these  judgments,  it  would 
appear  that  the  liability  of  the  ship  in  Admiralty,  and  of 
the  owner  at  common  law,  should  always  be  concurrent. 
And  in  The  Druid  (rf),  Dr.  Lushington  said,  that  the 
liability  of  the  ship  and  the  responsibility  of  the  owner 
were  convertible  terms.     But  unless  we  are  to  understand 

m 

"  owner  "  to  mean  pro  hdc  vice  owner,  or  in  some  sense  other 
than  that  of  general  owner,  the  dictum  of  Dr.  Lushington 
is  not  consistent  with  subsequent  cases.  It  is  clear  that 
the  ship  may  be  liable  in  Admiralty  where  no  damages 
could  be  recovered  at  law  against  the  general  owner. 
Cases  in  which  it  has  been  so  held  will  be  considered 
below  (e). 
Maritime  lien  Before  discussing  further  the  cases  in  which  the  ship, 
iu^rr'  a«  distinguished  from  her  general  owners,  is  Uahle  to  the 
sufferers  in  a  collision,  it  will  be  convenient  to  consider  the 
nature  of  the  liability  of  the  ship  in  Admiralty.  This 
liability  exists  in  the  form  of  a  lien  or  charge  upon  the 
ship,  which  arises  in  consequence  of  the  collision  in  favour 


MaUey,  L.  B.  2  P.  0.  193,  201.      of  determining  who  is  "  the  aotoal 
And  see  TA^  Jf.  Moxham,  1  P.  D.      wrong-doer.'* 
107,  111;   Simptm  v.  Thompaon,  3  (c)  5  P.  D.  197,  218. 

App.  Gas.  279,  as  to  the  necessity  {d)  1  W,  Bob.  391. 

(e)  Infraf  pp.  98,  seq. 
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of  the  Injured  party.  As  a  general  rule,  where  a  eliip  in 
the  oonrae  of  her  employment  for  the  owner's  benefit,  by 
the  fault  of  those  in  charge,  strikes  or  causes  injury  to  (/) 
another  ship,  a  charge  for  the  amount  of  the  loss  attaches 
to  her  in  favour  of  the  sufferer.  This  charge  or  privilege, 
oalled  a  maritime  lien,  is  enforced  against  the  ship  by  an 
action  in  rem  in  Admiralty. 

The  proceedings  in  an  action  in  rem  commence  with  the 
iasue  of  a  writ  of  summons  addressed  to  the  owners  and 
persons  interested  in  the  ship  {g) ;  this  is  followed  by 
arrest  {h)  of  the  ship  by  the  marshal  of  the  Court.  There- 
upon the  ship,  with  her  gear  and  tackle,  and  the  freight 
she  is  earmng  at  the  time  of  the  collision,  become  security 
to  the  plaintiff  for  any  damages  he  may  recover  in  the 
action  (t). 


(f)  It  seems  that  the  Hen  attaches 
to  a  ship  that  negligently  causes  a 
eoUifiioQ  between  two  others,  though 
ihe  does  not  herself  strike  either  of 
Aem.    See  infra,  p.  94. 

[g)  As  to  seryioe  of  the  writ,  see 

»*/'"«i  P-  330. 

[h)  TheValentinianBegnlations, 
iflsued  Hrciter  a.d.  1336 — 1343,  for 
the  guidance  of  the  Courts  of  the 
Sea  at  Val^icia,  contain  provisions 
as  to  the  execution  of  the  sentence 
of  the  Court  by  arrest  and  sale  of 
tile  moveable  property  of  the  de- 
fendant, including  his  ships.  These 
VOTisions  are  in  some  respects  simi- 
lar to  the  existing  process  of  the 
Admiralty ;  but  there  is  no  trace  in 
them  of  a  lien  existing  before  arrest. 
See  Black  Book,  KoUs'  series.  Vol. 
ly.  pp.  475  seq.  The  Regulations 
aie  rnerred  to  by  Mr.  Justice  Story 
in  De  Icrio  v.  Boii,  2  Gall.  398,  as 
authority  for  the  extent  and  charac- 
ter of  Admiralty  j  urisdiction .  Ar- 
rest of  a  defendant's  property  or 
person,  to  compel  him  to  appear, 
lieet  injureeivili  nullum  habetfunda- 
mentumy  was  a  practice  which 
fonnerly  extensivenr  prevailed  on 
the  continent  of  iSaTOue — res  toid 
JSitnpd  witatissima  :  BLuberi  Posi- 


tiones  ^uris,  ii.,  4 ;  Hub.  Pnelec- 
tiones  jur.  civ.,  vol.  2,  88  seq.  This 
subject  is  fully  discussed  in  Maine's 
Early  History  of  Institutions,  pp. 
261  seq. 

(i)  Subject  to  the  marshal's 
chargfes  ;  Ths  Europa,  B.  &  L. 
210.  The  nature  of  proceedings  tit 
rem  is  very  fully  discussed  in  the 
following  cases :  The  Bold  Buc' 
eleugh,  7  Moo.  P.  C.  C.  267  ;  The 
Aline,  1  W.  Rob.  Ill ;  TheMelhna^ 
3  W.  Rob.  16  ;  The  Nymph,  Swab 
Ad.  86 ;  The  Parlemcnt  Beige,  6  P 
D.  197  ;  The  Orienf,  3  Mar.  Law 
Cas.  O.  S.  321 ;  L.  R.  3  P.  C.  696 
The  Two  miens,  L.  R.  4  P.  C.  161 
The  HeinrUh  BJom,  10  P.  D.  44,  at 
pp.  53,  64  ;  The  Cella,  13  P.  D.  82  ; 
Taylor  y.  Carryl,  20  How.  684.  It 
is  doubtful  whether  the  doctrine 
that  collision  gives  rise  to  a  lien  is 
older  than  T?ie  Bold  BuccUugh.  In 
no  earlier  case  is  the  doctrine  ex- 
plicitly stated.  In  Brown's  Admi- 
ralty Law,  vol.  2,  p.  143,  it  is 
stated  that  *  *  the  torts  of  the  master 
cannot  be  supposed  to  hypothecate 
the  ship,  nor  in  my  humble  judg- 
ment, in  strictness  of  speech,  to 
produce  any  lien  on  it."  Ajad  so 
of  salvage  {ib,  p.  52),  there  is  no 
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The  privilege  or  right  of  the  injured  party  against  the 
ship  is  inchoate  from  the  moment  of  oollision  (£),  and  is 
carried  into  eflfeot  by  proceedings  in  the  Admiralty  Divi- 
sion of  the  High  Court  or  other  Court  having  Admiralty 
jurisdiction  (^).  It  is  not  displaced  by  a  sale  to  a  bond 
fide  purchaser  without  notice  (m),  by  the  owner's  death  (n), 
or  bankruptcy  (o),  or,  if  the  ship  is  owned  by  a  company, 
by  a  winding-up  order  against  the  company  (jo),  or  by  a 
sale  imder  the  order  of  a  foreign  Court  in  which  the  pro- 
ceedings are  not  in  rem  (q).  The  lien  is  not  barred  by, 
or  in  analogy  to,  the  Statute  of  Limitations  (r).  The 
injured  party  must,  however,  take  proceedings  to  enforce 
his  right  within  a  reasonable  time,  or  he  will  lose  the 
benefit  of  his  lien  («),  at  any  rate  where  there  are  circum- 
stances which  render  its  enforcement  inequitable.  Where 
the  defendant  ship  was  owned  by  a  company,  and  many  of 


lien.  From  Gierke's  Praxis,  tit.  24, 
28,  it  appears  that  arrest  of  the 
defendant's  ship  (or  other  goods) 
was  an  alternative  to  arrest  of  the 
defendant's  person,  and  was  merely 
a  means  of  compelling  appearance. 
The  early  reoorcU  of  the  court  show 
that  it  was  not  always  the  ship 
that  did  the  damage  that  was 
arrested;  any  ship  or  goods  be- 
longing to  her  owner  were  equally 
liable  to  arrest. 

(k)  Th4  Bold  BuceUugh,  7  Moo. 
P.  CI.  0.  267. 

(/)  The  statutes  conferring  and 
regulating  Admiralty  jurisdiotion 
are  : — High  Court,  13  Bio.  2,  stat. 
1,  o.  5;  16  Ric.  2,  c.  3;  3  &  4  Vict. 
0.  65;  24  Vict.  c.  10.  Counly 
Courts :  31  &  32  Vict.  c.  71 ;  32  & 
33  Vict.  c.  61 ;  38  &  39  Vict.  c.  60. 
Vice- Admiralty  Courts:  26  &  27 
Vict.  o.  24 ;  39  &  40  Vict.  c.  69 ; 
53  &  64  Vict.  c.  27  (Colonial 
Courts).  Scotland  :  11  Geo.  4  &  1 
Will.  4,  o.  69.  Ireland:  30  &  31 
Vict.  0.  114 ;  39  &  40  Vict.  c.  28  ; 
40  &  41  Viot.  0.  66. 

(m)  The  Bold  BuceUugh,  7  Moo. 
P.  0.  0.  267  ;   The  Nymph,  Swab» 


86  ;  The  MeUona,  2  W.  Rob.  16. 

(n)  See  Phillipi  y.  Mom/ray,  24 
Ch.  D.  439,  and  oases  there  cited, 
as  to  an  action  at  law  in  this  case. 

(o)  The  Young  Mechanic,  2  Curtis, 
404  (Amer.  case). 

(p)  In  re  Australian  Direct  Sieam 
Navigation  Co.,  L.  R.  20  Eq.  325  ; 
In  re  Bio  Grand  do  Sul  Steamship 
Co.,  5  Ch.  D.  282 ;  The  Cella,  13 
P.  D.  82. 

{q)  The  Charles  Amelia,  L.  R.  2 
A.  &  E.  330. 

(r)  The  Kong  Magnus,  supra.  In. 
America,  aliter ;  The  Amboy,  36 
Fed.  Rep.  926;  and  see  The  Alaska, 
33  Fed.  Rep.  107 ;  Withcofsky  v. 
Wier,  32  Fed.  Rep.  301 ;  Scull  v. 
Bayntofid,  18  Fed.  Rep.  547. 

(»)  In  The  Europa,  2  Moo.  P.  C. 
C.  Is .  S.  1,  the  lien  was  held  to  be 
subsisting  three  years,  and  in  The 
Kong  Magnus,  (1891)  P.  223,  eleven 
years,  after  tiie  collision.  In  this 
case  the  ship  had  been  in  ports  of 
the  United  mngdom  47  times,  in 
all  176  days,  during  the  eleven 
years.  See  also  The  Fairport.  8 
P.  D.  48. 
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the  shares  in  the  oompanj  had  changed  handd  Binoe 
collision^  this  was  held  not  to  constitute  a  sufficient  change 
of  interest  to  render  the  enforcement  of  the  lien  inequit- 
able {t).  The  Bold  Buccleughy  which  is  the  first  reported 
case  in  which  the  damage  lien  was  declared,  though  often 
questioned,  has  never  heen  expressly  dissented  from,  and 
has  recently  been  approved  by  the  House  of  Lords.  A 
Scotch  decision  contrary  to  The  Bold  Buccleugh  was  over- 
ruled, and  the  law  of  Scotland  declared  to  be  the  same  as 
that  of  England  upon  the  question  of  the  damage  lien  {u). 

The  lien  attaches  to  the  hull  of  the  ship,  and  also  to  her  To  what  the 
tackle,  apparel,  and  furniture.  Thus  her  saUs  and  rig-  "^^^^^^  ®*- 
ging  (f?),  and  her  equipment  for  a  fishing  voyage  (^),  have 
been  held  subject  to  it.  But  it  does  not  attach  to  the 
wearing  apparel  of  passengers  on  board  her  (y).  The  lien 
exists  after  the  ship  has  been  wrecked  and  broken  in 
pieces,  and  it  may  be  enforced  against  the  fragments  (z). 

Cargo  on  board  the  ship  arrested  forms  no  part  of  the  Cargo  may  be 
rea  to  which  the  lien  attaches  ;  but  it  is  subject  to  arrest  compel  pay- 
in  order  to  compel  the  payment  into  Court  of  freight  due  ?®?^V^^ 
to  the  shipowner  (a)  ;  and  if  part  has  been  discharged,  the 
remainder  will  be  released  only  upon  payment  of  the  whole 
of  the  freight  {b) ;  and  when  the  ship  is  ordered  to  be  sold, 
the  Court  will  order  the  marshal  to  retain  the  cargo  as 
Becority  for  the  freight  and  charges,  and,  if  no  application 
be  made,  to  sell  such  part  as  may  be  necessary  to  pay 
them  (c).     Such  freight  is  part  of  the  rea^  although  the 


i: 


it)  The  Kong  MagnuSy  supra. 
u)  CurrieY.  MeKnight,  The  Dun- 
Imit^  (1896)  A.  O.  97. 

(r)  The  Alexander,  1  Dods.  278. 

(x)  The  Dundee,  1  Hagg.  109. 

(y)  The  WilUam  III.,Jj.  B.  3  A. 
*  E.  487. 

(z)  The  Neptune,  1  H^rg.  227,  238 
(vhere  the  lien  was  for  wages) ; 
The  Bold  Buceleugh,  7  Moo.  P.  C. 
C.  267.  Disting.  The  Annie,  12  P. 
B.  50  (a  oaae  of  life  salvage). 

(a)  The  Vieior,  Liuh.  72;    The 


Leo,  Laflh.  444  ;  Nixon  v.  Soherie, 
1  J.  &  H.  739.  As  to  arrest  of 
cargo  where  no  freight  is  dne,  see 
The  Flora,  L.  B.  1  A.  &  E.  46. 
Art.  736  of  the  German  Commerdal 
Code  provides  for  arrest  of  cargo  for 
the  same  purpose. 

{b)  The  Boeeliff,  L.  B.  2  A.  &  E. 
363. 

(c)  The  Oettyehurg,  6  Asp.  M.  O. 
347.  In  that  case  the  cargo  was 
ordered  to  be  kept  for  fourteen 
dajB  before  sale. 
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cargo  in  respect  of  wUoh  it  is  payable  was  not  on  board 
at  the  time  of  the  collision,  if  the  vessel  arrested  was 
in  fact  then  engaged  in  earning  it.  Thus,  where  a  ship 
was  in  collision  on  her  outward  voyage  with  a  cargo  on 
board  for  the  owner's  benefit,  it  was  held  that  the  cargo 
which  she  was  then  under  charter  to  bring  home  from 
the  foreign  port  was  liable  to  arrest  {d).  But  where  the 
freight  had  been  paid,  and  the  ship  was  subsequently,  and 
before  arrest,  sold,  it  was  held  that  the  new  owner  was  not 
liable  beyond  the  value  of  the  ship  (e). 
What  craft  Barges  and  craft  propelled  .by  oars  only  are  subject  to 

axroBt.  ^^  arrest  if  the  collision  occurs  on  a  tideway  (/)  ;  where  the 
injury  is  to  a  craft  which  is  not  sea-going,  and  the  colKsion 
occurs  in  the  body  of  a  county,  it  has  not  been  decided 
that  the  lien  exists.  Thus  it  has  been  held  that  a  County 
Court  has  no  jurisdiction  in  the  case  of  a  collision  between 
two  lighters  in  the  Thames,  upon  the  ground  that  the 
Admiralty  Court  had  no  jurisdiction  in  such  a  case  (g). 
But  a  ship  injuring  a  barge  may  be  sued  in  Admiralty  (A), 
and  a  ship  that  injures  the  structure  of  a  dock  (t) ;  and 
probably  the  damage  lien  attaches  in  such  cases.  And 
if  a  foreign  ship  injures  a  British  ship,  or  property  of  a 
British  subject,  in  any  part  of  the  world,  she  may  be 
detained  if  found  within  three  miles  of  the  shore  of 
the  United  Kingdom  (y).  A  ship  which  had  been 
BO  detained  was,   after  an  absolute  appearance  by  her 


{d)  The  Orphmtt,  L.  B.  3  A.  &  E. 
308. 

(e)  Th0Mellona,SW. Hob.  16,26. 

If)  The  Sarah,  Lush.  649  ;  The 
Emily,  67  L.  T.  214 ;  and  see  Pur- 
kx8  y.  Flou?er,  L.  B.  9  Q.  B.  114. 

[a)  Everard  v.  Kendall,  L.  B.  6 
G.  P.  428.  For  the  reason  of  the 
distinction  as  to  sea-going  craft, 
see  below,  p.  361 ;  and  as  to 
County  Ooxnt  jurisdiotion,  below, 
p.  362. 

ih)  TheMdUina,  Lnah.  493  ;  Br. 
&  L.  67. 


(t)  Mersey  Docks  and  Harbour 
Board  v.  Turner,  1893,  A.  C.  468. 
See  also  Selden  Series,  Admiralty, 
Vol.  II.  p.  Ixxxii.,  where  references 
to  the  Court  records  show  that 
snits  have  been  entertained  for 
collisions  with  a  wear,  a  house,  a 
wharf,  a  bridge,  and  a  dredger.  In 
The  Tedding  ton,  Stockton's  Canadian 
v.  Ad.  Dig.  46,  64,  the  Admiralty 
jurisdiotion  was  exercised  in  a  case 
of  damage  by  a  ship's  warp  to  a 
railway  tru(^  ashore. 

(J)  17  *  18  Vict.  0. 104,  B.  627. 
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owneiB  in  Admiralty,  held  liable  in  rem  for  injuiy  to  a 

barge  within   the  body  of  a  ooimty  (k).     The  owner  of 

cargo  cannot,  under  24  Yict.  o.  10,  s.  7,  take  proceedings 

in  rem  against  the  carrying  ship  in  respect  of  damage  to 

cargo  (/). 

A  plaintiff  who  obtains  judgment  in  a  damage  action  is  Prioritj  of 
entitled  to  enforce  his  lien  to  the  exclusion  of  another  "*^^ 
damage  claimant  who  institutes  his  action  after  judgment 
even  on  the  same  day  (m).  And  the  damage  lien  takes 
precedence  of  charges  upon  the  ship  arising  out  of  con- 
tract, such  as  mortgages  (n)  and  bottomry  bonds,  whether 
prior  or  subsequent  to  the  collision  in  date  (o),  liens  for 
wages,  whether  earned  before  or  after  the  collision  (p), 
liens  for  pilotage  (g),  and  probably  the  possessory  lien 
of  a  shipwright  for  repairs  (r).  But  it  ranks  after  the 
daim  of  a  bondholder  who,  after  the  collision  and  before 
arrest,  without  notice  of  the  damage  lien,  advances  upon 
bottomry  money  which  is  afterwards  expended  in  repairs 
— so  far,  at  least,  as  such  claim  relates  to  the  increased 
Talue  of  the  ship  by  reason  of  such  repairs  (s) ;  and  it 


(Jt)  The  Bilbao,  LnsK.  149. 

(/)  The  Vietoria,  12  P.  D.  105. 

(m)  The  Saracen,  6  Moo.  P.  G.  0. 
56;  The  Detdemona,  Swab.  158; 
mad  9Be  The  MarkUmd,  L.  B.  3  A. 
&  £.  340 ;  The  Alne  Holme  (first 
setion),  4  Asp.  Mar.  Law  Gas. 
593. 

(»)  See  The  Chieftain,  Br.  &  Lash. 
104,  111,  as  to  the  mortgagee's 
position. 

(o)  The  Aline,  1  W.  Rob.  Ill ; 
mjra,  p.  92.  It  has  reoentlj  been 
hdd  in  Amerioa  that  the  damage 
lien  takes  piecedenoe  of  the  lien 
for  neceasanes  supplied  prior  to  the 
collision :  The  John  G,  Stevens,  40 
Fed.  Bep.  331 ;  89  L.  T.  164. 

(p)  The  Benaree,  7  Not.  of  Gas. 
Siqipl.  p.  50;  The  Linda  Flor, 
Swab.  309  ;  The  Dtma,  5  L.  T.  N. 
fl.  217;    The  Slin,  8  P.  D.  39, 


129 ;  The  Chimara,  dted  8  P.  D. 
46,  131,  in  bU  which  cases,  how- 
oyer,  the  ship  was  foreign. 

{q)  Abbot  on  Sh.  (12th  ed.),  597 ; 
The  Benarei,  eupra.  Quare,  whether 
anj  snch  lien  exists. 

(r)  Precedence  was  giren  to  a 
salvage  lien  over  the  shipwright's 
lien  in  The  Guslaf,  Lush.  506.  But 
see  The  Aline,  1  W.  Bob.  111.  The 
shipwright's  lien  is  not  determined 
by  arrest  of  the  ship  in  a  neces- 
saries action :  The  Acacia,  4  Asp. 
Mar.  Law  Gas.  264. 

(»)  The  Aline,  I  W.  Bob.  111. 
As  to  the  groniid  of  this  decision, 
Beeper  Parke,  B.,  in  The  Bold  Buc^ 
eleugh,  7  Moo.  P.  0.  G.  267,  285. 
Whether  the  bondholder  would 
have  priority  where  the  owner  of 
the  damage  lien  is  not  benefited  by 
the  repairs  is  doubtful. 


9'2  LUBILITY. 

probably  ranks  after  a  salvage  lien  attaching  after  the 
oollision  (t). 
Th^  Aline.  The  oase  of  The  Aline  {u)^  which  is  frequently  cited 

upon  the  question  of  priority  of  liens,  was  as  follows : — 
A  Hussian  schooner,  The  Alines  went  into  Gowes  to  be 
repaired  after  collision  on  the  22nd  of  September  with 
The  Panther^  a  British  brig.  One  Day,  without  notice  of 
any  proceedings  against  The  Aline  being  intended,  under- 
took to  be  responsible  for  254/.  2b.  6d.  for  repairs  to  The 
Aline  upon  her  master  agreeing  to  give  a  bottomry  bond 
for  that  amount.  On  the  20th  of  October  The  Aline  was 
arrested  in  a  damage  suit  at  the  instance  of  the  owner  of 
The  Panther.  On  the  following  31st  of  January  The  Altfie 
was  held  solely  in  fault  for  the  collision.  She  was  after- 
wards sold  under  the  process  of  the  Court,  and  realized 
208/.  48.  9rf.  The  registrar  found  that  220/.  13«.  lOrf., 
besides  some  interest  and  costs,  was  due  to  the  owner  of 
The  Panther.  The  repairs  were  effected  partly  before  and 
partly  after  the  arrest.  A  question  arose  between  Day 
(who  was  treated  as  a  bondholder)  and  the  owner  of  The 
Panther  as  to  the  right  to  the  proceeds  of  the  sale  of  The 
Aline.  It  was  held  that  the  owner  of  The  Panther  was 
entitled  to  the  value  of  The  Aline  before  the  repairs  were 
commenced,  and  of  that  part  of  the  repairs  which  were 
done  after  the  arrest  took  place.  The  decision  was  founded 
upon  considerations  of  policy,  it  being  thought  inexpedient, 
as  regards  the  interests  of  both  the  owner  of  the  wrong- 
doing and  the  owner  of  the  injured  ship,  to  throw  diffi- 
culties in  the  way  of  bottomry  transactions  tending  to 
benefit  both  of  them  (x). 

It  will  be  observed  that  in  The  Aline  it  was  held  that 
the  owner  of  the  injured  ship  was  entitled  to  such  part  of 

(0  See  The  Selina,  2  Not.  of  Gas.  ^c)  But  see  per  Parke,   B.,  on 

18;  Cixr^o«a;(?a/<im,Br.&Ltifih.  181;  this  case  in  The  Bold  Buccleugh^  7 

Att'Gen.  v.  Noretedt,  8  Prioe,  97.  Moo.  P.  0.  0.  267,  286. 

(i*)  1  W.  Rob.  111. 
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the  prooeeds  of  Bale  as  repreeented  the  aocretion  in  value 
dne  to  repairs  effected  after  arrest.  In  a  subsequent 
case  (y)y  where  the  ship  had  without  consent  been  repaired 
and  increased  in  yalae  after  arrest,  it  was  held  that  the 
owner  was  entitled  to  have  her  released  upon  payment 
into  Court  of  her  yalue  at  the  date  of  the  arrest. 

Where  several  claimants  for  damages  in  several  actions  Order  of 
tn  retn  in  respect  of  the  same  collision  obtain  successive  geyenl 
judgments  gainst  the  ship,  their  respective  liens  are  en-  damage 
foroeable  against  the  ship  in  the  order  of  the  judgments  (z) . 
A  plaintiff  who  institutes  his  action  after  another  has  been 
instituted,  but    before  judgment,  is  entitled  to  damages 
rateably  with  the  plaintiff  in  the  earlier  action  (a). 

In  the  case  of  a  .ship  owned  by  a  company  in  liquidation  Effect  of  a 
the  damage  lien  will  be  enforced  in  priority  to  the  claims  ^toofbank- 
of  the  general  creditors  (6).    If  all  parties  are  before  the  rupt^y  upon 
Court,  an  order  will  be  made  in  the  liquidation  for  pay-  uen. 
ment  of  the  amount  of  the  lien.    But  if  parties  interested 
in  the  ship,  as  mortgagees  in  possession,  are  not  before  the 
Court  and  cannot  be  brought  before  it,  leave  must  be  ob- 
tained in  the  winding-up  to  proceed  in  Admiralty.    An 
arrest  of    the    ship    by  the    Admiralty  Court  after    a 
winding-up  order  has  been  made  is  void,  unless  leave 
to  proceed  in  Admiralty  has  been  obtained  in  the  wind- 
ing-up (c). 

In  Ireland  an  injunction  to  restrain  an  Admiralty  action 
tn  rem  was  refused  by  a  Court  of  Bankruptcy,  except  upon 


(y)  The  St.  Olaf,  L.  B.  2  A.  &E. 
360.  It  does  not  appear  that  2%^ 
Jlitie  was  cited. 

(z}  The  Saracen,  6  Moo.  P.  0.  0. 
6S,  As  to  a  stay  of  proceedings  in 
iQoh  a  case  to  enable  the  defendant 
to  limit  liability,  see  The  Alne  Rolme 
(first  action),  47  L.  T.  N.  8.  309. 

(a)  The  Clara,  Swab.  1.  See 
The  Union,  3  L.  T.  280,  infra, 
p.  238,  as  to  this  being  a  lex  fori. 

(b)  In  re  Australian  Direct  Steam 


Natfigation  Co.,  L.  B.  20  Eq.  325 ; 
In  re  Rio  Grande  do  Sul  Steamship 
Co.,  6  Ch.  D.  282.  See  also  In  re 
Traders*  North  Staffordshire  Carrying 
Co.,  L.  B.  19  Bq.  60,  as  to  the 
right,  after  winding- ap  order,  to 
sell  a  barge  for  tolls  dne  before 
winding-np;  and  see  also  as  to 
enforcing  a  necessaries  lien  in  case 
of  bankruptcy,  Ralliday  y.  Harris, 
L.  B.  9  0.  P.  668. 
{e)  See  note  (b),  supra. 
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payment  into  Court  of  the  amount  of  the  olaim  and  an 

undertaking  being  given  as  to  costs  {cPj, 

lie^^^t^ee        Though  it  has  not  been  expressly  so  held,  it  appears 

when  there  is  that  the  lien  attaches  not  only  to  a  ship  that  strikes  and 

no^oi^o^*    iiijiM^B  another,  but  to  a  ship  by  the  negligent  navigation 

of  which  a  collision  is  caused  between  two  other  vessels  (e). 

By  virtue  of  10  &  11  Vict.  c.  27,  it  attaches  to  a  ship  that 

injures  a  pier  or  harbour  works  (/),  and  probably  it  attaches 

in  all  damage  cases  where  the  Admiralty  has  jurisdiction 

by  statute  (g) ;  but  not  where  the  plaintiff  is  suing  the 

owner  of  the  carrying  ship  for  damage  to  his  goods  imder 

the  provisions  of  24  Vict.  c.  10,  s.  6.     In  this  case  the  Act 

gives  a  right  against  the  ship,  but  no  lien  (h).    For  loss 

of  life,  since  no  action  lies  in  rem  {infra^  p.  137),  there  is 

no  lien. 

Whether  the        It  has  not  been  expressly  decided  whether  the  lien  for 

attaches  when  damage  attaches  in  cases  where  the  Admiralty  Court  has 

^^  rtfh^*^^  jurisdiction  only  under  the  modem  statutes,  3  &  4  Vict. 

iuriadiction      c.  65,  and  24  Vict.  c.  10.     If  the  collision  occurs  within 


)j  statute 
only. 


the  body  of  a  county,  or  if  one  ship  is  injured  by  the 
negligence  of  those  in  charge  of  another  ship,  without 
actually  being  in  contact  with  the  latter  (t),  the  wrong- 
doing ship  may  be  sued  in  Admiralty  in  rem^  and  there 
are  strong  grounds  for  holding  that  in  these,  as  in  other 
cases  of  damage,  the  lien  attaches  {k).    But  it  is  not  in 


(d)  In  re  T.  C,  Ir.  Rep.  11  Eq. 
151.  hxA  see  The  John  and  Alary, 
Swab.  471. 

{c)  See  The  Sisters,  1  P.  D.  117 ; 
The  Wheatsheaf  and  The  Intrepid^, 
2  Mar.  Law  Cas.  O.  S.  292  ;  The 
Industrie,  L.  B.  3  A.  &  E.  303  ; 
The  Energy,  ibid.  48  ;  The  Batavier, 
9  Moo.  P.  0.  C.  286. ;  The  Dighy 
Grand,  infra,  p.  227  ;  and  see  cases 
supra,  p.  78,  note  («). 

(/)  The  Merle,  31  L.  T.  N.  S. 
447 ;  of.  The  Czar,  19  Low.  Canada 
Jurist,  197  (damage  by  ship^s 
anchor  to  telegraph  cable). 

iff)  See  The  Clara  KiUam,  L.  B. 


3  A.  &  E.  161 ;  The  Sylph,  L.  R. 
2  A.  &  E.  24  ;  The  U'hla,  3  Mar. 
Law  Cas.  O.  S.  148  ;  The  Chase, 
Stuarts'  (Canada)  Bep.  361. 

(A)  The  Pieve  Superiore,  L.  R.  5 
P.  C.  482.  But  see  The  Fatria,  L. 
B.  3  A.  &  E.  436,  459.  As  to  the 
effect  in  such  an  action  of  sect.  7, 
see  The  Victoria  (No.  1),  supra, 
p.  91. 

(t)  As  in  The  Industrie,  L.  R.  3 
A.  &  E.  303  ;  The  Energy,  ibid,  48  ; 
The  Sisters,  1  P.  D.  117  ;  and  cases 
cited  supra,  p.  32,  note  (a). 

(k)  The  Two  Ellens,  L.  B.  4  P.  C. 
161,167;  TheMaryAm,Jj,'R.lA. 
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erery  cafe  in  whicli  tike  ship  may  be  sued  in  rem  that  the 
lien  attaches  {I)  ;  and  there  are  cases  in  which  the  Ad- 
miralty Court  has  statutory  jurisdiction,  as  in  the  case 
of  damage  by  a  ehip  to  a  pier  (m),  and  certain  collisions 
'witlun  a  county,  in  ^wliicli  it  does  not  appear  to  have  been 
expressly  dedded  tliat  the  lien  attaches. 

It  has  been  held  that  the  liability  created  by  10  &  11  Lien  by 
VicL  c.  27,  upon  the  owner  of  a  ship  that  injures  a  pier  caae  of 'injury 
or  harbour  works,  and  upon  the  ship  herself,  involves  a  *®  *  P^^»  *°' 
maritime  lien  upon  the  ship  (n). 

A  ship  will  he  released  after  arrest  upon  money  being  BaU  takes 
paid  into  Ck>urt  or  ball  being  given  in  a  sum  sufficient  to  airerted.   '^ 
satisfy  the  plaintifE's  claim  or  to  the  amount  of  the  defen- 
dant's liability  (o).     In  such  a  case  the  money  in  Court, 
or  the  amount  of  the  bail,  takes  the  place  of  the  ship,  as  a 
Becurity  for  what  may  be  recovered  in  the  action,  and  the 


t  E.  8,   12 ;  The  Sara,  12  P.  D. 
158,  162 ;   14  App.  Cas.  209,  216 ; 
Mene^  Iheks  and  Harbour  Board 
T.   Turner,   (1893)   A.   C.   97.     In 
America  it  nas  been  held  that  a 
■hip  may  reoover  in  Admiralty  the 
Yaloe  of  an  anchor  and  chain  from 
whidi    fthe  had    to  slip  to  avoid 
another  ship  driving  towards  her : 
The  Ferl'Uu,  2  Mar.  Law  Gas.  O.  S. 
Big*.  548 ;  and  that  no  lien  attaches 
to  a  ship  for  damage  to  a  bridge  : 
1  Parsons  on  Sh.,  ed.  1869,  p.  632 ; 
bat  the  owner  of  a  pier  improperly 
bnilt  in   a  fairway  was  sued  in 
Admiralty  for  damage  to  a  ship 
sank  by  oollision  with  it,  no  ques- 
tion being  raised  as  to  jurisdic- 
tion: Aelee  T.  The  Packet  Co.,  21 
Wall.  389.     In  another  case  a  ship 
was  sued  in  Admiralty  for  injury 
caused  by  her  warp,  which  was 
negligently    stretched     across     a 
river:     MeCord  ▼.    jTA*  Steamboat 
Tiber,  6  Bissel,  409.     As  to  Admi- 
nity  jurisdiction  in  case  of  collision 
between  a  raft  and  a  ship,  see  The 
W,  T.  Clark,  6  Bissel,  295.    By  the 
JSfapreme  Conrt  it  was  held  that  the 


owners  of  a  ship  from  which  fire 
had  been  communicated  to  a  ware- 
house on  shore  could  not  be  sued  in 
Admiralty:  The  Plymouth,  3  Wall. 
20.  The  Itoyal  Ck)urt  of  Jersey  has 
held  that  personal  injury  caused 
by  the  breaking  of  a  ship's  warp  by 
improper  straining  is  not  within  itis 
Admiralty  jurisdiction:  Hie  Cyg^ 
nus,  2  L.  T.  N.  S.  196. 

jj)  See  The  Pieve  Superiore,  L.  R. 
5  P.  C.  482 ;  The  Eeinrich  Bjom,  10 
P.  D.  44  ;  11  App.  Cas.  270. 

(m)  As  in  T^  XThla,  3  Mar.  Law 
Gas.  O.  S.  148;  The  Excelsior, 'L.'R. 
2  A.  &  £.  268  ;  The  AlbeH  Edward, 
44  L.  J.  Ad.  49  ;  The  Maid  of  the 
MUt,  21  W.  R.  310,  decided  under 
the  Court  of  Admiralty  (Ireland) 
Act,  1867,  s.  29. 

(«)  The  Merle,  2  Asp.  Mar.  Law 
Gas.  402.  This  case  was  overruled 
upon  another  point  in  Biver  Wear 
Commiesioners  v.  Adamson,  2  App. 
Gas.  743. 

^o)  As  to  the  practice  touching 
bail,  see  Williams  and  Bruce,  a£ 
Pt.  2nd  ed.  pp.  282,  aeq. 
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Insoffioient 
bail;  further 
remedy 
ag^nst 
prooeeds 
of  ship. 


ship  herself  is  free  {p).  It  has  been  Held  that,  where 
the  amount  for  whioh  bail  was  given  was  insufficient  to 
provide  for  damages  and  oosts,  the  ship  may  be  re- 
arrested  to  satisfy  the  claim  for  costs  {q)y  and  it  seems 
that  the  ship  may  be  re-arrested  to  satisfy  damages  where 
the  amount  of  the  bail  is  insufficient  (r).  Where  bail  is 
given  in  an  amount  beyond  the  owner's  statutory  liabihty, 
the  sum  recoverable  is,  nevertheless,  limited  to  the  statutory 
amount  (s).  Where  excessive  bail  is  required  the  amount 
will  be  moderated  upon  an  application  to  the  Court  (t)^ 
and  in  recent  years  the  additional  expense  of  procuring 
excessive  bail  has  been  ordered  to  be  paid  by  the  party 
requiring  it. 

Commission  paid  on  procuring  bail  cannot,  however,  be 
recovered  as  part  of  the  defendant's  costs,  though  it  may 
be  recovered  as  damages  where  it  is  shown  that  the  ship 
was  arrested  maliciously  or  with  gross  negligence  {u). 

Where  after  judgment  in  a  damage  action,  in  which 
bail  for  an  insufficient  amount  had  been  given  and  the 
ship  released,  judgment  was  given  against  the  same  ship 
in  an  action  for  necessaries,  and  the  ship  was  sold  in  the 
necessaries  action  and  the  money  paid  into  Court,  it  was 
held  that  the  plaintiffs  in  the  damage  action  could  not  be 
paid  out  of  the  proceeds  of  the  sale  of  the  ship  to  the 
prejudice  of  the  claimants  in  the  necessaries  action  (x). 


(p)  See  Boacoe*0  Ad.  Fr.  2iid  ed. 
152,  166.  Afl  to  securitj  to  answer  a 
oonnter-daim  where  thedefendant's 
ship  is  not  arrested,  see  The  Alne 
Holme  (second  action),  4  Asp.  Mar. 
Law  Oas.  591 ;  24  Vict.  o.  10,  s.  34. 
As  to  the  proper  mode  of  obtaining 
judgment  where  there  is  default  of 
appearance,  see  TheAvenir^^V.'D^^^, 

\q)  The  Freedom^  L.  B.  3  A.  &  E. 
405 ;  and  see  The  Fhra,  L.  B.  1  A. 
&  E.  45. 

(r)  The  Dictator,  (1892)  P.  304, 
where  the  foUowing  cases  were 
ooniBidered :  The  KalanuuoOf  15  Jur. 


885  ;  The  VoUrnt,  1  W.  Rob.  383  ; 
The  Temieeouata,  2  Sp.  E.  &  A. 
208  ;  The  Falk,  infra. 

(«)  The  Duchesee  de  Brabant,  Sw. 
264  ;  The  Chieftain,  Br.  &  L.  104  ; 
The  Staffordshire,  L.  R.  4  P.  C.  194. 

(t)  (keen  V.  The  Providence,  Ad. 
Gt.  1766 ;  Marsden's  Ad.  Ca.  13. 
See  also  The  Chieftain,  Br.  &  L. 
104  ;  The  Victor,  Luah.  72. 

(i*)  The  Collingrove,  10  P.  D.  158 ; 
Cp.  The  Walter  D.  JTaUet,  (1893) 
P.  202. 

(z)  The  Folk,  4  Asp.  Mar.  Law 
Gas.  592. 
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the  lien. 


The  assignee  of  a  right  to  proceed  in  rem  for  repairs  is  Asmgmnent 
entitled  to  enforce  his  right  against  the  ship,  notwith- 
standing a  composition  deed  executed  by  the  assignor  after 
the  arrest  of  the  ship ;  and  although  at  the  date  of  the 
assignment  the  ship  was  not  under  arrest,  and  the  right 
of  the  assignor  was  inchoate  only  (^).  It  seems  that  the 
right  of  an  assignee  of  a  lien  for  damage  would  be  the 
same. 

The  lien  for  damage  which,  we  have  seen,  attaches  at  BiBoharge  of 
the  instant  of  collision  (2)  adheres  to  the  ship  until  it  is 
discharged  by  being  satisfied,  by  laches  (a)  or  in  any  other 
way  in  which  by  law  it  may  be  discharged  (b).  It  seems 
that  it  may  be  enforced  after  the  death  or  bankruptcy  of 
the  wrongdoer,  or  of  the  person  liable  at  law  for  the  acts 
of  the  wrongdoer,  and,  in  the  absence  of  laches,  it  is 
not  barred  by  the  Statute  of  Limitations  or  by  lapse  of 
time  (c). 

From  the  above  statement  as  to  the  nature  of  the  mari- 
time lien  for  damages,  it  will  be  seen  that  proceedings 
against  the  ship  in  Admiralty  provide  the  sufferer  by 
collision  with  a  remedy  in  many  cases  where  he  would 
otherwise  be  without  redress ;  as  where  the  owners  of  the 
wrongdoing  ship  are  resident  abroad,  dead,  or  bankrupt, 
or  for  other  reasons  cannot  be  sued  personally. 


(y)  The  JFasp,  L.  B.  1  A.  &  E. 
367.  The  principle  of  this  decision 
does  not  appear  to  be  affected  by 
The  Heinrich  Bjom^  11  App.  Gas. 
270.  See  as  to  assignment  of  choses 
in  action,  S.  C.  J.  Act,  1873,  s.  25, 
sab-s.  6 ;  and  as  to  the  effect  of 
bankruptcy  therein,  Bankruptcy 
Act,  1883,  s.  44  ;  Me  Ttllett,  Exp, 
Kingteotey  60  L.  T.  575.  As 
to  assignment  of  the  lien,  see  The 
Merle^  2  Asp.  Mar.  Law  Gas.  402  ; 
The  New  Eagle,  4  Not.  of  Gas.  426  ; 
The  Janet  Wilson,  Swab.  261 ;  The 
IdmUa,  6  Not.  of  Gas.  531. 

(z)  The  Bold  Bueckugh,  7  Moo. 
P.  0.0.267;  1^  Mary  AnnyJj.'R, 


1  A.  &E.  8,  11. 

(a)  See  per  Mellish,  L.  J.,  The 
Two  Ellefis,  L.  R.  4  P.  G.  161,  169. 

ip)  It  is  discharged  by  sale  of  the 
ret  under  process  of  the  Gourt :  The 
Saracen,  2  W.  Rob.  451  ;  by  pay- 
ment and  acceptance  of  the  amount 
of  the  claim :  The  William  Money,  2 
Hag.  136;  or  by  acceptance  of 
bail,  whether  the  amount  of  bail  is 
sufficient  to  recompense  the  sufferer 
or  not :  The  Kalamiuoo,  15  Jur.  885 ; 
eupra,  p.  90. 

U)  See  per  Mellish,  L.  J.,  L.  R. 
4  P.  G.  170 ;  The  Kong  Magnus, 
(1891)  P.  223;  7  Asp.  Mar.  Law 
Gas.  64. 
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"WTiether  the 
ship  may*  he 
liahle  where 
the  owner  is 
not. 


Ship  in  hands 
of  agent  for 
sale. 


The  question  referred  to  above  (d)  has  arisen  in  several 
cases, — namely,  whether  the  ship  may  be  liable  in  pro- 
ceedings in  rem  where  the  collision  is  not  caused  by  the 
fault  of  the  owner  or  his  agents,  and  where,  consequently, 
he  could  not  be  made  liable  at  law.  In  The  Druid  (^)-, 
Dr.  Lushington  said,  that  the  liability  of  the  ship  and  the 
responsibility  of  the  owner  were  convertible  terms.  And 
in  some  later  cases  the  liability  of  the  ship  and  the  re- 
sponsibility of  the  owners  have  been  spoken  of  by  the 
Privy  Council  as  if  they  were  always  concurrent  (/).  In  a 
case  before  the  Court  of  Appeal  it  was  expressly  said  that 
*'  the  liability  to  compensate  must  be  fixed  not  merely  on 
the  property  but  on  the  owner  through  the  property  "  (^). 
On  the  other  hand  there  are  decisions  in  Admiralty  holding 
the  ship  liable  where  the  owner  could  not  be  sued  at 
law  (A). 

Thus  where  a  yacht  was  placed  by  her  owners  in  the 
hands  of  an  agent  for  sale,  and  whilst  in  his  possession,  aud 
owing  to  his  negligence  in  not  striking  her  top  gear,  she 
drove  from  her  mooringB  and  injured  another  ship,  it  was 
held  that  the  yacht  was  liable.  The  proceedings  being 
in  rem.  Dr.  Lushington  said  that  the  common  law  doctrine 
as  to  the  non-liability  of  her  owner  for  the  negligence  of 


(d)  Supra,  p.  83.  For  further 
information  npon  this  suhject,  see 
*' Maritime  Lien,"  hy  the  Hon. 
John  W.  Mansfield,  London, 
Stevens  &  Sons,  1889. 

(e)  1  W.  Roh.  391.  It  appears 
from  The  Taamania,  13  P.  D.  110, 
116,  that  in  the  opinion  of  Sir  J. 
Hannen,  hy  *' owners'*  Dr.  Lush- 
ington meant  to  include  charterers. 

(/)  The  Diana,  Stuart  v.  Isemoti' 
ger,  4  Moo.  P.  C.  C.  11,  19 ;  The 
Amalia,  1  Moo.  P.  C.  C.  N.  S.  471, 
484 ;  The  EalUy^  L.  R.  2  P.  C. 
193  ;  The  Orient,  3  P.  C.  696,  703; 
The  M.  Moxham,  1  P.  D.  107. 

[g)  Fer  Brett,  L.  J.,  The  Parle- 
ment  Beige,  6  P.  D.  197,  218. 

(A)  B^des  the  cases  mentioned 


below,  it  was  so  held  in  The  Nep» 
tune  the  Second,  I  Dods.  Ad.  467 ; 
and  The  Girolamo,  3  Hag.  Ad.  169, 
where  the  vessel  was  condemned 
for  the  fault  of  a  compulsory  pilot. 
These  decisions  were,  nowever,  not 
followed  in  subsequent  cases :  see 
The  Protector,  1  W.  Rob.  45  ;  The 
Maria,  ibid.  95.  In  The  Druid,  1 
W.  Rob.  391,  Dr.  Lushing^ton  said 
that  the  liability  of  the  ship,  and 
the  responsibility  of  the  owners, 
were  convertible  terms.  Whether 
this  dictum  is  to  be  understood  as 
referring  to  the  pro  hde  vice  owner 
or  to  the  general  owner,  its  accu- 
racy in  law  seems  to  lie  equally 
doubtful.  Cf.  The  Longford,  14  P. 
D.  34. 
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an  independent  contractor  had  no  application  (»).  At 
common  law  the  owner  would  not  be  liable  in  such  a 
case  (A:). 

In  The  Dunlomt  (l)  the  crew  of  a  ship  moored  between 
two  others,  for  their  own  safety  and  to  escape  probable 
damage  in  bad  weather,  cut  the  moorings  of  a  ship  along- 
side in  order  to  escape  to  sea.  It  was  held  by  the  House 
of  Lords  that,  assuming  the  act  to  be  wrongful,  the  ship 
was  not  thereby  subjected  to  a  maritime  lien.  So  in  The 
Utopia  (m)  the  Privy  Council  held  that  a  sunken  wreck, 
which  by  the  fault  of  the  harbour  authority,  and  not  of 
her  owners,  was  unlit,  and  damaged  a  yessel  that  struck 
on  it,  was  not  subject  to  a  maritime  lien  or  liable  in  rein^ 
Beferring  to  the  opinion  of  Lord  Watson  as  to  the 
character  of  the  damage  lien  expressed  in  The  Castlegate  (n), 
Sir  P.  Jeune,  delivering  the  judgment  of  the  Privy 
Council,  said  (o) :  "  The  foundation  of  the  lien  is  the  negli- 
gence of  the  owners  or  their  servants  at  the  time  of  the 
collision,  and  if  that  be  not  proved,  no  lien  comes  into 
existence,  and  the  ship  is  no  more  liable  than  any  other 
property  which  the  owners  at  the  time  of  the  collision 
may  have  possessed." 

Where  a  vessel  was  chartered  to  the  French  Government,  Ships  under 
and  whilst  in  tow  of  a  steamship,  which  the  charterers  ®"*™'' 
ordered  her  to  employ,  by  the  fault  of  the  steamship, 
went  foul  of  a  third  vessel.  Dr.  Lushington  held  that,  the 
proceedings  being  in  reniy  the  maritime  lien  for  damage 
attached,  notwithstanding  any  prior  contract  between  the 
owner  and  a  third  party.  "It  is  impossible,"  he  said, 
''  that  because  a  person  has  entered  into  a  voluntary  con- 

(»)  The  Muby  Queen,  lauih.  266;  App.  Gas.  743,  768;   Eglingtony. 
The  Orient,  L.  R.   3  P.   0.  696 ;  Norman,  46  L.  J.  Ex.  667  (over- 
followed  in  Baker  y.  Power,  14  Fed.  •  ruled  on  another  point,  The  Cryttal, 
Rep.    483,   where    a    ship    under  (1894)  A.  G.  608). 
repair  on  a  ehipwright's  ^p  broke  (T)  (1897)  A.  G.  97. 
away  and  injured  another  afloat.  (m)  (1893)  A.  G.  492. 

(k)   See  per    Blackburn,    Riper  In)  (1893)  A.  G.  38,  62. 

Wear  CkmmissianerM  v.  Adamtm,  2  (o)  (1893)  A.  G.  p.  499. 
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tract  by  wUoIi  He  is  finally  led  into  mischief,  that  that  can 
relieve  him  from  making  good  the  mischief  which  he  has 
done/'  And  he  said  that  this  was  the  case  though  the 
ship  has  been  demised  by  the  owner  to  another  who  has 
the  appointment  of  the  master  and  crew  (p). 

The  case  here  anticipated  by  Dr.  Lnshington  afterwards 
came  before  Sir  H.  Fhillimore,  and  was  decided  in  ac- 
cordance with  the  above  opinion  of  Dr.  Lushington. 
In  The  Lemington  {q)  the  vessel  was  chartered  by  her 
owners  to  a  person  upon  terms  by  which  the  charterer  had 
the  sole  and  absolute  management  of  her  and  the  appoint- 
ment of  her  crew.  The  charterer  was  to  pay  all  expenses 
connected  with  the  ship,  and  her  owners  were  to  receive 
one-fifth  of  her  gross  earnings.  It  was  held  that  the  ship 
was  liable  in  proceedings  in  rem.   Sir  R.  Phillimore  said : — 

"A  vessel  placed  by  its  real  owners  wholly  in  the 
control  of  charterers  or  hirers,  and  employed  by  the  latter 
for  the  lawful  purposes  of  the  hiring,  is  held  by  the 
charterers  as  pro  hde  vice  owners.  Damage  wrongfully 
done  by  the  res  while  in  possession  of  the  charterers  is 
therefore  damage  done  by  the  owners  or  their  servants, 
although  those  owners  may  be  only  temporary.  Vessels 
suffering  damage  from  a  chartered  ship  are  entitled,  primd 
faciey  to  a  maritime  lien  upon  that  ship,  and  look  to  the 
res  as  a  security  for  the  restitution.  I  cannot  see  how  the 
owners  of  the  res  can  take  away  that  security  by  having 
temporarily  transferred  the  possession  to  third  parties.  A 
maritime  lien  attaches  to  a  ship  for  damage  done  through 
the  negligence  of  those  in  charge  of  her,  in  whosesoever 
possession  she  may  be,  if  that  damage  is  inflicted  by  her 

{p)  The  Tieonderoga,  Swab.  Ad.  in  The  Melhna,  3  W.  Rob.  16,  21, 

215.     **  There  is  nothing  in  this  as  to  the  liability  of  the  ship  with- 

jnd^ent  which  leads  to  the  con-  out  regard  to  the  qnestion  whether 

elusion  that  Dr.  Lushingfton   in-  the  owners  at  the  date  of  the  arrest 

tended  to  retract  what  he  said  in  were  the  owners  at  the  date  of  tbe 

The  Druid :  "  per  Sir  J.  Hannen,  collision. 

The  Tasmania^  13  P.  D.  110,  117.  (q)  2  Asp.  Mar.  Law  Gas.  476. 

See  also  a  dictum  of  Dr.  Lushington 
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whilst  in  the  course  of  her  ordinaiy  and  lawful  employ- 
ment^ authorized  by  her  owners.  Whether  the  damage  is 
done  through  the  default  of  the  servants  of  the  actual 
owners,  or  of  the  servants  of  the  chartered  owners,  the  res 
is  equally  responsible^  provided  that  the  servant  making 
default  is  not  acting  unlawfully  or  out  of  the  scope  of  his 
authority"  (r). 

The  liability  of  the  owner  in  this  case  has  been  com- 
pared to  that  of  the  holder  of  a  bottomry  bond  executed 
before  a  collision  for  which  the  ship  is  in  fault.  In  such 
a  case  the  damage  lien  takes  precedence  of  the  bottomry 
lien.  The  bondholder  is,  '^  so  to  speak,  a  part  owner  in 
interest  at  the  date  of  the  collision,  and  the  ship  in  which 
he  and  others  are  interested  is  liable  to  its  value  at  that 
date  (of  the  collision)  without  reference  to  his  claim  "  («). 

The  liability  of  the  ship,  as  distinguished  from  that  of  The  Tamania. 
the  owner,  was  lately  under  discussion  in  TJie  Tasmania  {t). 
The  conclusion  arrived  at  in  that  case  by  Sir  James  Hannen 
was,  that  the  damage  lien  is  not  absolute ;  that  it  does  not 
arise  upon  the  mere  fact  of  collision  through  the  negligence 
of  those  on  board ;  that  it  arises  only  where  ''  the  navi- 
gators can  be  identified  with  the  owners  or  their  agents ; " 
and  that  by  the  maritime  law,  ^'  charterers  to  whom  the 
government  of  the  ship  is  voluntarily  handed  over,  repre- 


(r)  See  also  The  Emily,  67  L.  T. 
214,  where  a  barge,  worked  by  the 
hirer's  servants,  and  not  by  the 
owner  or  his  servants,  was  held 
imbject  to  arrest ;  cf .  also  The  Fhebe, 
Ware,  263.  The  charterer  of  a  ship 
in  the  sitoation  of  The  Lemington, 
tupra,  p.  100,  is  held  to  be  entitled 
to  owner's  salvage  reward:  The 
Seouij  L.  B.  3  A.  &  E.  512  ;  but  the 
actoal  owner  is  entitled  to  owner's 
salvage,  where,  notwithstanding 
the  charter,  the  ship  remains  in  his, 
or  his  agent's,  possession:  The 
Collier,  L.  B.  1  A.  &  E.  83 ;  The 
Waterloo y  2  Dods.  Adm.  433.  In 
Ruioe  it  seems  that  a  ship  in  the 


position  of  The  Lemington  is  liable 
to  the  sufferer  by  collision  as 
'*  guarantie  speciale :  "  Manuel  de 
Droit  Commercial,  par  P.  Bravard 
Veyriferes,  7th  ed.  par  Ch.  De- 
mangeat,  p.  343 ;  ana  in  America 
the  wrong-doing  ship  is  liable, 
without  regard  to  her  ownership, 
except  in  the  case  of  a  ship  in  tow ; 
The  AriurOf  6  Fed.  Bep.  308. 

(s)  Fer  Jervis,  C.  J.,  The  Bold 
Bueeleuffhy  7  Moo.  P.  0.  C.  267, 
285.  Gf .  the  liability  of  the  ship 
for  wages  of  a  crew  not  employed 
by  her  owner,  JTells  v.  Oemondy  2 
Baym.  1044. 

{t)  18  P.  D.  110. 
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Bent  the  owners  bo  as  to  bind  the  ship."  There  is,  he  said, 
a  pritnd  facie  liability  of  the  ship,  which  may  be  rebutted 
by  showing  that  the  injury  was  done  by  the  aot  of  some- 
one navigating  the  ship  not  deriving  his  authority  from 
the  owners ;  and  by  the  maritime  law,  chaxterers  in  whom 
the  control  of  the  ship  has  been  vested  by  the  owners  are 
deemed  to  have  derived  their  authority  from  the  owners 
so  as  to  make  the  ship  liable  for  the  negligence  of  the 
charterers  who  are  pro  fide  vice  owners.  From  these  pre- 
mises he  drew  the  conclusion,  that  whatever  is  a  good 
defence  for  the  charterers  against  the  claim  of  the  injured 
person  is  a  good  defence  for  the  ship,  as  it  would  have 
been  if  the  same  defence  had  arisen  between  the  owners 
and  the  injured  person. 

The  facts  of  the  case  to  which  Sir  James  Hannen 
applied  these  principles  were  these : — The  plaintiff,  the 
owner  of  the  smack  Striver^  sued  the  tug  Tasmaniay  in  rem, 
for  sinking  the  smack  whilst  towing  her  into  Yarmouth 
harbour.  The  collision  was  caused  entirely  by  the  fault 
of  the  master  of  the  tug.  The  Tasmania  was  owned  by 
one  Watkins,  and  she  was  chartered  by  the  Gfreat  Yar- 
mouth Steam  Tug  Company  at  80/.  per  week,  the  charterers 
finding  a  captain  and  the  owners  the  crew.  The  plaintiff, 
who  was  a  director  of  the  Tug  Company,  had  been  in  the 
habit  of  employing  the  company's  tugs  to  tow  his  smacks 
upon  terms  published  by  the  company,  one  of  which  was 
that  the  company  were  not  to  be  liable  for  damage  to 
smacks  when  in  tow  of  their  tugs.  It  was  held  that  the 
plaintiff  employed  The  Tasmania  upon  the  terms  published 
by  the  company  with  reference  to  their  own  tugs ;  that  in 
contracts  made  upon  the  published  terms  there  was  neces- 
sarily implied  an  agreement  that  the  tug  should  not  be 
liable  in  rem;  and  that  consequently  The  Tasmania  was 
not  liable  in  rem,  no  damage  lien  having  arisen. 

So  in  America  it  has  been  held  that  a  fire  float  belong- 
ing to  the  City  of  New  York  was  not  liable  for  damage 
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done  bj  her  in  collision,  because,  by  the  State  law,  the 
City  was  not  liable  for  the  negligence  of  its  employes  (u). 

Having  regard  to  the  above  decisioiis,  it  seems  that, 
notwithstanding  dicta  to  the  contrary,  a  person  injured  by 
a  collision  can  in  some  cases  recover  against  the  owner  of 
the  ship  that  has  done  the  damage  by  proceedings  in 
Admiralty  in  rem  where  he  could  not  recover  at  common 
law.  But  nntil  the  point  has  been  considered  by  a  Court 
of  Appeal,  the  law  cannot  be  considered  as  settled  (x). 

In  America,  the  liability  of  the  ship,  as  distinguished  Th©  liability 
from  the  personal  liability  of  the  owner,  has  been  carried  distiiigui«£ed" 
further  than  it  has  ever  been  carried  by  the  Courts  of  this  ^'^^"^  ^? 

•^  owner)  in 

country.  In  a  case  before  the  Supreme  Court  (y),  Story,  J.,  American 
quoted  with  approval  the  following  passages  from  a  judg«  ^' 
ment  of  Marshall,  C.  J. : — "  This  is  not  a  proceeding 
against  the  owner ;  it  is  a  proceeding  against  the  vessel 
for  an  offence  committed  by  the  vessel."  And  again, 
quoting  from  another  case,  he  says : — ''  The  thing  is  here 
primarily  considered  as  the  offender,  or  rather  the  offence 
is  primarily  attached  to  the  thing."  This,  it  will  be 
observed,  is  not  the  view  taken  by  the  Courts  of  this 
country  (z). 

An  instance  of  the  ship  being  affected  by  the  fault  of  instanoe  of 
those  on  board,  for  which  her  owners  are  not  liable  at  law,  affected  by"^^ 
occurs  where  a  colhsion  is  caused  by  the  fault  of  both  tlie  fault  of 
ships,  and  the  fault  of  one  of  them  is  the  fault  of  her  which  the 


owner  is  not 
answerable. 


(m)  Mayor f  ^.,  of  New  York  r.  where  she  wonld  not  be  liable  by 

Worknum^  67  Fed.  Rep.  347.  English  law ;   of.  The  Ntversink^  6 

(x)  In  WaUhamY.Mulgar^  Moore,  Blatch.  G.  G.  R.  639 ;  Act  of  Gon- 

776,  the  Admiralty  Gourt  was  pro-  gpress  of  3rd  March,  1851.    Upon 

hibited  where  it  proposed  to  ezer-  the  question  whether  the  owners  of 

dse  jorisdiotion  in  the  case  of  a  ship  a  chartered  ship  are  liable  in  pro- 

whose  crew,  against  the  owner^  oeedings  in  rem  for  ''torts  com- 

orders,  had  piratically  seized  the  mitted  by  the  ship,"  the  Supreme 

plaintiff's  ship.  Gourt  was  equally  divided  in  Thorp 

(y)  The MaUkAdhely2'Kow, 210 J  v.   Hammotidy    12   Wall.  408;   see 

234.  also  The  Clarita  and  The  Clara,  23 

(z)  In  America  the  ship  is  liable  Wall.  1. 
for  the  master's  contracts  in  cases 


104 


LIABILITY. 


By  the  mari- 


liable  for 

damage 

oansedby 

negligent 

navigation. 


oompulsory  pilot.  In  this  case  her  owners  ccui  recover 
half,  but  only  half,  their  loss  against  the  other  ship  and 
her  owners  (a) ;  and  that  only  subject  to  the  rule,  usual  in 
such  cases,  of  having  to  bear  their  own  costs  (S).  The 
fault  of  the  pilot  affects  the  ship  to  this  extent — that  it 
brings  into  operation  the  rule  as  to  division  of  loss ;  but 
it  would  seem  not  to  be  contributory  negligence  such  as 
would  affect  the  owners  at  law  (c). 

By  the  maritime  law,  as  administered  in  the  Admiralty 
and  owners  of  this  country,  the  owners  of  a  ship  that  negligently 
damages  another  on  the  high  seas  are  liable  for  the  negli- 
gence of  their  servants  on  board  such  ship,  and  the  damage 
lien  attaches  to  the  ship.  Thus  Lord  Stowell,  in  ITie 
Dundee  {d)  J  said  that  '' negligent  navigation  causing 
damage  to  another  ship  the  maritime  law  considers  as  a 
dereUction  of  bounden  duty,  entitling  the  sufferer  to  repa- 
ration  in  damages.  The  ancient  general  law  exacted  a  full 
compensation  out  of  all  the  property  of  the  owners  of  the 
guilty  ship,  upon  the  common  principle  applying  to  per- 
sons tmdertaking  the  conveyance  of  goods  (^),  that  they 
were  answerable  for  the  conduct  of  the  persons  whom  they 
employed,  and  of  whom  the  other  parties  who  suffered 
damage  knew  nothing,  and  over  whom  they  had  no  con- 
trol. To  this  rule  our  own  country  conformed  "  (/).  It  is 
the  maritime  law,  and  not  the  law  of  the  flag,  that  governs 
in  such  a  case.  Thus,  where  the  owners  of  a  cargo  on 
board  a  ship  sailing  under  the  Dutch  flag  sued  the  owners 
of  another  Dutch  ship  for  loss  of  cargo  in  a  collision  on  the 
high  seas  caused  by  the  fault  of  the  latter  ship,  it  was  held 


(a)  The  EeetoTy  8  P.  D.  218. 

{b)  The  Hector,  8  P.  D.  218  ;  The 
Bigborde  Minde,  8  P.  D.  132. 

\o)  See  Spaight  y.  Tedeastle,  6 
App.  Gas.  217. 

(d)  2  Hag.  120. 

(e)  "I  should  rather  say  under- 
taking the  management  of  any- 
thing likely  to  do  misohief ,  unless 


attention  and  yigilance  is  used  by 
those  who  manage  it:"  j9^  Lord 
Blackburn,  Stoomvaart  MaaUehappy 
NederUmd  v.  P.  #.  0,  Steam  Navi' 
gation  Co.,  7  App.  Gas.  796,  812. 

(/)  See  also  The  Ticonderoga, 
Swab.  215;  The  MelUma,  3  W. 
Bob.  16,  21 ;  The  Leon,  6  P.  D.  148. 


r 
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thai  the  Dutch  law  (by  which,  it  was  alleged^  the  owners 
of  the  wrongdoing  ship  were  not  liable)  was  not  applicable 
to  the  case  {g). 
In  an  nnreported  case  before  the  Admiralty  Division  the  Collinon 

A*  -i    ly  •%  t         £       •  1  •     abroad :  oon* 

question  arose  whether,  where  two  foreign  vessels  were  in  ^^^  ^f  law. 
collision  at  the  mouth  of  a  Spanish  river,  proceedings  in 
rem  could  be  taken  against  one  of  them  in  the  English 
Admiralty,  it  being  alleged  that  by  Spanish  law  the  ship- 
owner is  not  answerable  for  the  wrongful  acts  of  those  in 
charge  of  his  ship.  No  decision  was  arrived  at,  the  case 
going  off  upon  a  point  of  pleading  (A).  The  suggestion 
that  the  law  of  the  place  where  the  collision  occurred  is  to 
prevail,  and  is  to  exclude  the  damage  lien,  is  a  novel  one, 
and  would  probably  not  prevail  (e). 

Notwithstanding  some  early  decisions  to  the  contrary  (A;),  Neither  ahip 
it  is  now  settled  that  where  a  collision  is  caused  by  a  pilot  5^^©^^ 
placed  in  charge  of  a  ship  by  the  law,  the  fault  of  the  fault  <>'  a 
pilot  does  not  affect  the  ship  so  as  to  make  her  liable  in  piio^*^^*^ 
Admiralty,  nor  are  the  owners  answerable  for  the  pilot's 
negligence  at  law.    It  must  not,  however,  be  assumed  that 
the  pilot's  negligence  oasi  under  no  circumstances  affect 
the  ship.     We  shall  see  that  the  rule  of  division  of  loss 
applies  where  the  fault  on  the  part  of  the  ship  is  that  of 
her  compulsory  pilot  (/) ;  and  in  the  following  cases  it 
appears  to  have  been  held  that  a  tug  may  be  liable  for  the 
fault  of  the  pilot  of  the  tow. 

In  The  Mary  (m)  it  was  held  that  a  tug  towing  a  ship  in 
charge  of  a  compulsory  pilot  was  liable  for  a  collision 
between  the  tow  and  a  third  ship  caused  entirely  by  the 
tog  acting  in  obedience  to  the  orders  of  the  pilot,  and 
without  negligence  on  her  own  part  or  on  the  part  of  the 

(^)  Chartered  Msreantile  Bank  of         (i)    See  further  as  to  the  law 

Ittdia,  London,  and  China  y.  Nether^  applicable  in  such  a  casei  below, 

landt  India  Steam  Navigation  Co.^  pp.  23i,  teq, 
10  Q.  B.  D.  621.  ik)  See  infra,  p.  2il,  note  ((/). 

ih)   The  Maehin,  Ad.  Gt.  Not.  (0  See  The  Hector,  it\fra,  p.  153. 

1884.  H  The  Mary,  6  P.  D.  14. 
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liability  for 
damage  by  a 
ship  ashore, 
Bunk,  or 
abandoned. 


officers  or  crew  of  the  ship  in  tow.  In  this  case,  however, 
the  value  of  the  decision  as  to  the  liability  of  the  tug  for 
the  pilot's  negligence  may  be  affected  hy  the  fact  that  the 
tug  was  herself  in  fault. 

Where  a  ship  in  tow  went  foul  of  a  pier  by  reason 
of  an  improper  alteration  in  the  course  of  the  tug,  with- 
out orders  from  her  tow,  which  was  in  charge  of  a  com- 
pulsory pilot,  it  was  held  that  the  tow  was  liable.  But 
here,  also,  it  would  seem  that  the  owners  of  the  tow  would 
be  liable  at  common  law ;  for  it  was  the  duty  of  the  tug 
to  keep  clear  of  the  pier,  even  though  the  pilot  gave  no 
orders  (n).  The  general  question  of  liability,  when  one  of 
the  ships  is  in  tow,  is  considered  in  another  chapter 

(Ch.  vin.). 

Owners  are  not  liable  for  damage  caused  by  a  ship  which 
they  have  abandoned,  if  the  abandonment  was  justifiable. 
But  if  the  abandonment,  though  necessary  for  the  safety 
of  those  on  board,  was  the  result  of  negligence  for  which 
the  owner  is  responsible,  it  seems  that  he  remains  liable 
notwithstanding  the  abandonment  (o).  So  long  as  a  ship 
remains  in  the  owner's  possession  he  is  liable  for  damage 
to  another  ship  striking  her,  though  she  is  sunk  or  ashore, 
if  such  damage  was  caused  by  the  absence  of  proper  lights 
or  precautions  on  his  part. 

It  has  been  held  to  be  the  duty  of  those  in  charge  of  a 
vessel  simk  in  a  fairway  to  mark  her  position  with  a  buoy 
or  in  some  other  way  {p)y  and  if  in  a  tideway  with  a  buoy 


(n)  The  Sinquati,  6  P.  D.  241 ; 
see  lurtber  as  to  the  duty  of  the 
tug,  infra,  p.  212;  and  as  to  the 
owners  not  being  liable  for  the 
fault  of  a  compulsory  pilot,  tn/rff, 
p.  249. 

(o)  Brotcn  ▼.  Mallety  6  G.  B. 
699 ;  White  v.  Crisp,  10  Ex.  312. 
These  cases  were  decided  on  de- 
murrer, and  some  doubt  was  thrown 
upon  them  in  The  Douglas,  7  P.  B. 
151.    See  also  Bex  y.  WaUs^  2  Esp. 


676 ;  WhiU  V.  PhiUips,  16  C.  B.  N. 
8.  246  ;  Dimes  v.  Fetley,  15  Q.  B. 
276.  As  to  the  non-liability  of 
the  owner  of  a  sunken  ship,  after 
abandonment,  for  expenses  of  re- 
moviog  her,  see  The  Crystal,  (1894) 
A.  0.  508,  overruling  Eglington  y. 
Norman,  46  L.  J.  Ex.  567. 

(p)  Harmondy,  Pearson,  1  Gamp. 

516  ;   Hancock  y.    York,  ^.,  Rail, 

Co.,  10  G.  B.  348  ;    Gilbert  v.  Cor- 

poratum  of  Trinity  House,  17  Q.  B. 
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Uiat  will  watoh  (g).  Bat  if  the  owner  or  person  in 
possession  of  the  wreok  proves  that  the  wreck,  though 
munarked  and  unlit,  was  so  through  no  negligenoe  on  his 
part,  he  is  not  liable.  Thus,  in  The  Douglas  (r),  it  being 
proved  that  notice  of  the  wreck  had  been  given  to  the 
river  authority  having  power  to  remove  wrecks,  it  was 
held  that  the  owner  was  not  liable  for  a  collision  caused 
bj  the  wreck  being  unlit.  In  such  cases  the  owners  of  the 
wreck  can,  without  abandoning  their  property  in  the 
mreck,  reKeve  themselves  of  the  duty  to  light  and  mark 
the  wreck  by  ^ving  notice  to  those  upon  whom  that  duty 
is  cast  by  the  law ;  or  to  the  local  authority  assuming  or 
apparently  having  power,  to  deal  with  the  wreck  («).  In 
America  it  has  been  held  that  there  is  no  duty  upon  a  tug 
to  mark  a  barge  that  sank  whilst  in  tow  {t). 

The  law  upon  this  subject  was  thus  stated  in  a  recent 
case  (m)  by  the  Privy  Council :  "  The  result  of  these 
authorities  {Brown  v.  Mallet^  White  v.  CWsp,  The  Douglas) 
may  thus  be  expressed.  The  owner  of  a  ship  sunk, 
whether  by  his  default  or  not  (wilful  misconduct  probably 
giving  rise  to  different  considerations),  has  not,  if  he  aban- 
don the  possession  and  control  of  her,  any  responsibility 
either  to  remove  her  or  to  protect  other  vessels  from  coming 
into  collision  vrith  her  {z).  It  is  equally  true  that  so  long 
as,  and  so  far  as,  possession,  management,  and  control  of 
the  wreck  be  not  abandoned  or  properly  transferred, 
there  remains  on  the  ovmers  an  obligation  as  regards  the 
protection  of  other  vessels  from  receiving  injury  from  her. 
But  in  order  to  fix  the  owners  of  a  wreck  with  liability, 

B.    795    (damage    by    stump   of  {t)  Worth  y.  Steam  TStg  William 

leaoon) ;     Ths  E.   S.  NiehoU,   63  Murtage,  6  Fed.  Bep.  192  ;  cf .  The 

Fed.  lUp.  666.  Swan,  3  Blatcbf.  286. 

(q)  See  Joliffe  v.  WaUaeey  Local  (u)  The  Utopia,  (1893)  A.  C.  492, 

JBoardy  L.  R.  9  0.  P.  62.  498. 

(r)  7  P.  D.  151.  («)  Cf.  JBall  v.  JBerwind,  29  Fed. 

{t)  The    Utopia^    (1893)    A.    C.  Rep.  641,  where  the  owners  were 

502.  under  obligation  to  raise  the  wreck, 

although  abandoned. 
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two  things  mufit  be  shown :  first,  that  in  regard  to  the 
praotioal  matters  in  respect  of  which  default  is  alleged, 
the  control  of  the  vessel  is  in  them,  that  is  to  say,  has  not 
been  abandoned,  or  legitimately  transferred ;  and,  secondly, 
that  they  have  in  the  discharge  of  their  legal  duty  been 
guilty  of  wilful  misconduct  or  neglect." 

Before  the  days  of  floating  docks,  damage  to  ships  by 
grounding  upon  unbuoyed  anchors  in  the  Thames  and 
elsewhere  was  a  very  frequent  cause  of  action  (p).  The 
ship  whose  anchor  was  unbuoyed  was  invariably  found  in 
fault ;  and  "  ordinances  "  of  the  Admiralty — which  appear 
to  have  been  presentments  of  juries  at  Admiralty  sessions 
—were  issued  against  leaving  anchors  unbuoyed.  In  a 
recent  American  case  (z),  it  was  held  that  in  ordinary 
anchorage  ground  it  is  not  necessary  to  buoy  the 
anchor. 

In  America  it  has  been  held  that  no  liability  attached 
to  a  tug  for  damage  caused  to  a  third  ship  by  her  tow, 
which  had  been  sunk  without  fault  on  the  part  of  the 
tug  (a). 

The  duty  of  a  ship  under  way  to  avoid  doing  damage  to 
a  sunken  ship,  or  to  a  ship  ashore,  is  the  same  as  in  the 
case  of  a  ship  at  anchor.  But  xmless  the  masts  (6)  or  some 
part  of  the  wreck  is  above  water,  and,  at  night,  properly 
lit,  or  the  ship  under  way  is  in  some  way  warned  of  the 
presence  of  the  wreck,  no  presumption  of  fault  would,  it  is 
conceived,  arise  against  the  ship  under  way. 

The  liability  of  a  dock,  harbour,  or  river  authority  with 
power  to  remove  wrecks  for  damage  by  a  wreck  is  con- 
sidered below  (c). 

The  principle  which  exempts  a  ship  and  her  owners 


in 


7\ll8  T.  The  Mary,  Marsd. 
Ad.  Gas.  284,  is  an  instance. 

{z)  Baxter  v.  IntertuUitmal  Con- 
tracting Co.,  65  Fed.  Bep.  250. 

(a)  The  Swan,  3  Bl&tchf .  285 ;  of. 


Worth  ▼.  The  WiUiam  Murtage,  6 
Fed.  Rep.  192. 

(b)  A&isiThe  Edwin  Sawleg,  41 
Fed.  Bep.  606. 

{e)  Pp.  110,  seg. 
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from  liability  where  the  damage  results  entirely  from  the  ^F^ 
negligence  of  a  compulsory  pilot  in  charge  of  her,  applies  aathority. 
equally  where  the  ship  is  being  navigated  under  the  orders 
of  a  dock  or  harbour  master  empowered  by  the  Legisla- 
ture to  direct  the  movements  of  vessels  within  his  dock  or 
harbour  (d).  In  such  cases  the  dock  or  harbour  master  is 
liable ;  and  the  dock  or  harbour  authority  would,  it  seems, 
also  be  liable  to  the  whole  extent  of  its  assets  (e).  The 
liability  would  be  the  same,  whether  the  dock  or  harbour 
authority  was  a  corporation  or  body  trading  for  profit,  or 
whether  it  merely  had  power  to  levy  tolls  and  apply  them 
towards  the  maintenance  and  improvement  of  the  dock  or 
harbour  (/).  Thus,  for  a  collision  in  a  dock  caused  by 
the  improper  influx  or  withdrawal  of  water,  improper 
berthing  of  ships,  or  negligence  of  a  dock-master  in  regu- 
lating the  movements  of  a  vessel  in  the  dock,  full  damages 
might,  it  seems,  be  recovered  against  the  proprietors  or 
trustees  of  the  dock(/).  Such  would  appear  to  be  the 
law ;  bat,  so  far  as  the  writer  is  aware,  in  no  reported  case 
has  the  question  arisen.  It  may  be  contended  that  the 
principle  of  the  decision  in  Mersey  Docks  and  Harbour 
Board  v.  Gibbs  {g)  does  not  go  the  length  here  suggested. 
The  negligence  in  that  case  consisted  in  the  omission  to 
remoTO  a  mud-bank  upon  which  the  ship  of  the  plaintiff 
grounded,  and  thereby  received  injury.  It  may  be  thought 
that  negligence  of  a  dock-master  causing  a  colHsion  is  of  a 
different  character,  and  that  the  same  result  as  to  the  lia- 
bility of  his  employers  would  not  follow  (h).  But  the 
opinion  of  the  judges  in  Mersey  Docks  and  Harbour  Board 

{d)  See  The  Cynthia,  2  P.  D.  62;  case ;  see  infra,  pp.  181,  193. 

Tk^  JSxceUior,  L.  B.  2   A.  &  E.  (/)  Bee  Mersey  J)oeks  and  Marbour 

268.     Cf .  JSdwarde,  Bobertem  #  Co,  Board  ▼.  Qibbe,  L.  B.  1  H.  L.  93 ; 

V.  Falmouth  Harbour  Commiuionere,  The  Bxcelsior,  L.  R.  2  A.  &  E.  268, 

The  Bhosina,    10  P.  D.   24,  131;  270. 

Seney  y.    Magistrates  of  Kirkeud^  Ig)  L.  B.  1  H.  L.  93. 

bright,  infra,  p.  112.  JA)  See  Metcalfe  y.  Eetherington^ 


ie)  The  statatoijr  limitaiioii  of      6  H.  &  N.  719. 
liaDility  not  applTing  in  sooh  a 
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V.  Oibbsy  delivered  by  Blackburn,  J.,  does  not  suggest  any 
such  distinction,  and  it  is  submitted  that  there  is  none. 
In  the  case  of  a  corporation  having  its  liabilities  defined 
or  limited  by  statute,  or  of  unpaid  trustees  of  a  navigable 
river,  having  no  power  to  levy  tolls,  the  result  would  be 
different  {(). 

It  is  doubtful  whether  harbour  and  lighthouse  autho- 
rities, having  power  under  40  &  41  Vict.  c.  16  to  remove 
vessels  sunk  in  harbours  or  waters  within  their  jurisdiction, 
are  liable  for  injury  sustained  by  a  vessel  striking  against 
a  wreck  which  they  have  neglected  to  remove.  In  The 
Douglas  (A-),  Brett  and  Cotton,  L.J  J.,  suggested  that  they 
might  be  liable  in  such  a  case ;  but  in  a  subsequent  case  (/), 
Kay,  J,,  declined  to  follow  this  suggestion,  though  upon 
other  grounds  he  held  that  in  the  case  before  him  the 
harbour  authority  was  liable  {m). 

Questions  as  to  the  liability  for  the  expense  of  removing 
sunken  wrecks  have  arisen  in  recent  cases  (n) ;  in  each 
case  the  matter  mainly  depended  upon  the  construction  of 
statutes. 

In  The  Moorcock  (o)  the  duty  of  a  wharfinger  in  the 
Thames  was  held  to  extend  to  warning  ships  using  his 
wharf  of  the  imeven  character  of  the  river  bed  alongside 
his  wharf ;  and  he  was  held  liable  for  a  ship  breaking  her 
back  upon  a  mound  of  shingle  alongside  his  wharf,  upon 
which,  at  low  tide,  the  ship  necessarily  grounded.  In  this 
case  the  river  bed  was  not  in  the  wharfinger's  possession  or 
imder  his  control.     In  The  Calliope  (p)  it  was  held  that  this 


(f)  Forbes  y.  Zea  Conservancy 
Board,  4  Ex.  D.  116. 

(k)  7  P.  D.  161. 

(/)  Bormont  v.  Fumess  JRail.  Co.^ 
11  Q.  B.  D.  496. 

(ffi)  As  a  corporation  entitled  to 
receive  pa3nnent  from  ships  enter- 
ing- the  narhonr ;  upon  the  autho- 
rity of  Mersey  Docks  and  Harbour 
Board  y.  Gibbs,  L.  K  1  H.  L.  93. 

(«)   The  Crystal,  (1894)  A.O.  608 


(10&llViot.o.27,and40&4lVict. 
o.  16)  ;  Howard  Smith  y.  Wihony 
(1896)  A.  G.  679  (a  colonial  Act) ; 
Barraclouyh  y.  Brown ^  8  Asp.  Mar. 
Law  Gas.  134,  a£Bnned  H.  L.  19th 
July,  1897  (a  local  Act). 

(o)  13  P.  D.  167  ;  14  P.  D.  64. 

\p)  (1891)  A.  G.  11 ;  cf.  Wright 
y.  LethhridyCf  6  Asp.  Mar.  Law  Gas. 
668,  infray_p,  114;  of.  The  Burling- 
ton, 72L.T.  602,890, 
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duly  did  not  extend  to  a  danger  outside  the  berth  along- 
side tiie  wharf,  oonBisting  of  a  ridge  of  mud  raised  by  two 
&\np&  that  had  lain  upon  the  ground.     In  this  ease,  if  the 
ship  had  waited  for  a  higher  tide  she  could  have  reached 
the  wharf  in  safety. 

In  The  Queen  v.  Willianis  {q)  the  executive  government 
of  a  colony  was  held  liable  for  injury  caused  to  a  ship 
which  lay  at  a  wharf  of  which  they  were  possessed,  and 
for  the  use  of  which  they  were  paid  by  the  shipowner. 
The  injury  was  done  by  a  snag  under  water,  of  the 
existence  of  which  the  harbour  authority,  the  government, 
were  aware,  but  of  which  they  gave  no  warning  to  the 
ship.  The  decision  in  this  case  followed  those  in  Pamaby 
V.  Lancaster  Canal  Co.  (r),  and  Mersey  Docks  and  Harbour 
Board  v.  CHbbs  («). 

A  steamship  lying  in  Ealmouth  harbour  had  occasion  to  Liability  of 
be  placed  on  shore  to  have  her  propeller  examined.     The  ^J^rity  for 
harbour  master,  at  the  request  of  her  owner  or  master,  damage  by 
went  on  board  and  gave  orders  as  to  getting  her  under  way  master, 
with  a  view  to  beaching  her.     By  his  order  the  anchor  was 
let  go  in  an  improper  manner,  so  that  the  vessel  grounded 
on  it  and  was  injured.     The  owners  sued  the  harbour 
master  and   the   harbour  authorities  as  his  employers. 
Bye-laws  in  the  usual  form,  made  under  the  powers  of  the 
local  Act  and  the  general  Act  (10  Yict.  c.  27),  empowered 
the  harbour  master  to  regulate  the  movements  of  vessels  in 
the  harbour,  and  required  vessels  to  obey  his  directions. 
It  was  held  that  the  harbour  master  was  acting  in  his 
capacity  of  harbour  master  when  he  gave  the  order  to  let 
go  the  anchor;  that  the  order  was  a  grossly  wrong  and 


(q)  9  App.  Gas.  46  ;  The  John  A.  (r)  11  Ad.  &  El.  223. 

Berkmanj    6  Fed.  Rep.  .535.     See  (a)   UH  supra.      In  Scotland  it 

also  Pamahy  t.  Lancaster  Canal  Co,y  was  held,  in  a  somewhat  similar 

11  A.  &  £.  223,  as  to  the  common  case,  that  no  liability  attached  to 

law  liability  of  a  canal  company  for  the  harbour  authority  ;   Kidson  y. 

damage  by  aanken  craft.  M* Arthur ^  6  Sees.  Gas.  4th  Ser.  936. 
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negligent  order ;  and  that  both  he  and  his  employers,  the 
harbour  authorities,  were  liable  for  the  negligence  {t). 

In  The  Apollo  (m),  the  foreman  dooksman,  in  the  absence 
of  the  harbour  master,  gave  permission,  at  the  request  of 
the  ship's  agent,  to  put  the  ship  on  the  bottom  of  a  lock 
leading  into  the  harbour,  for  the  purpose  of  freeing  her 
propeller,  which  had  fouled  a  rope.  The  ship  was  damaged 
through  sitting  upon  an  old  dock-sill,  the  existence  of 
which  was  unknown  to  the  foreman  docksman,  and  the 
shipowners  sued  the  dock  company  for  damages.  It  was 
held  by  the  House  of  Lords,  with  some  difEerence  of 
opinion,  and  after  conflicting  decisions  in  the  Courts  below, 
that  the  foreman  docksman  was  discharging  the  duties  of 
the  harbour  master,  and  that  it  was  within  his  duty  to 
authorize  the  use  of  the  lock  for  grotmding  the  ship,  and 
that  he  ought  to  have  told  the  master  of  the  ship  that  it 
was  not  fit  for  the  purpose.  Consequently  the  dock 
company  were  held  liable. 

In  Reney  v.  Magistrates  of  Kirkcudbright  (a?),  the  harbour 
master  ordered  a  ship  to  enter  the  harbour  on  an  ebb-tide. 
In  doing  this  she  grounded,  and  was  damaged.  Two 
fishermen,  who  had  been  taken  on  board  to  assist  in  bring- 
ing the  ship  into  harbour,  were  aware  of  the  risk  of 
grounding,  but  made  no  protest.  It  was  held  by  the 
House  of  Lords  that,  notwithstanding  the  presence  on 
board  of  the  fishermen  and  their  knowledge  of  the  risk, 
the  harbour  master's  order  was  alone  the  cause  of  the 
damage,  and  that  the  harbour  authority  was  liable. 

There  is  no  reported  decision  as  to  the  liability  of  a  port 
or  harbour  authority  for  a  collision  caused  by  the  insuffi- 
ciency or  parting  of  moorings  laid  down  by  them  for  the 
use  of  ships.     The  owner  of  the  ship  which  goes  adrift 


(0  The  JRhonna,  Bdwards,  Bohgrt- 
8on  ^  Co.  Y.  Falmouth  Sarbour  Com- 
mmion^,  10  P.  D.  24 ;   affirmed 


on  appeal,  10  P.  D.  131. 
(u)  (1891)  A.  C.  499. 
(x)  (1892)  A.  0.  264. 
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would  not,  it  seems,  be  liable  in  such  a  case  (j^),  and  upon 
proof  of  negligence  it  would  probably  be  held  that  damages 
oonld  be  Tecoyered  against  the  port  authority. 

It  has  been  attempted,  but  without  success,  to  make  a  POotage 
pilotage  authority  liable  for  the  negligence  of  a  pilot  nouSuefor 
licensed  but  not  employed  by  them  (s).    And  in  a  very  negligence  of 
recent  case,  where  the  deputy  harboxir  master  of  the  de-  ^     ' 

fondants  was  also  a  pilot  licensed  by  them,  and  was  em- 
ployed by  the  plaintiffs  to  pilot  their  ship,  which  was  lost 
by  his  negligence,  the  defendants  were  held  free  from 
liability  on  the  ground  that,  though  it  was  their  duty  to 
license  pUots,  ttiey  were  not  authorized  by  their  statutes  to 
enter  into  pilotage  contracts,  or  to  employ  a  person  as 
pilot  for  a  particular  vessel  (a).  But  in  another  case  in 
Scotland,  where  the  loss  was  caused  by  the  fault  of  a  boat-* 
man,  not  licensed  as  a  pUot,  employed  by  the  harbour 
trustees  to  conduct  a  ship,  the  tnistees  were  held  liable  {b). 
In  some  cases  the  Act  of  Parliament  constituting  the 
pilotage  authority  expressly  provides  that  it  shall  not  be 
liable  for  damage  caused  by  negligence  of  pilots  licensed 
by  them  (c). 

In  the  case  of  damage  done  by  a  Queen's  ship,  the  legal  Liability  in 

oase  of  & 

responsibility  attaches  to  the  actual  wrong-doer  alone  (d),  ooUisionwith 
If  the  ship  is  properly  in  charge  of  an  inferior  officer,  the  ^  ®'  ^*  ^* 
captain  is  not  liable  in  a  civil  action  (e) ;  nor  is  a  pilot 


(y)  Toward  t.  Turkittany  Ship. 
Oaz.  19tii  Deo.  1885,  irhere  a  aihip 
fast  to  one  of  the  Clyde  Trustees' 
buoys  was  held  not  in  fault  for  its 
carrying  away.  See  also  The  Wil- 
liam Lindtay,  L.  R.  6  P.  C.  338  ; 
Tke  Ambauadar,  cited  2  F.  D.  37 ; 
The  JfonksMton,  14  P.  T>.  61;  The 
Batata,  (1897)  P.  118. 

{z)  Dudman  v.  Brown  and  Dublin 
Port  and  Docks  Board,  Ir.  Bep.  7  0. 
L.  618. 

(a)  Shaw,  Savill  ^  Albion  Co.  v. 
lUaaru  Sarhowr  Board,  62  L.  T. 
K.  8.  913 ;  16  Ap.  Ca.  429. 

M. 


{b)  Holman  v.  Irvine  Harbour 
Trustees,  4  Sess.  Ga.  4th  ser.  406 
(Rettie). 

(c)  E.g.,  26  Vict.  c.  29  (Local), 
s.  43  (Brean  Down) ;  25  Vict.  c.  31 
^ooal),  s.  66  (Berwick -upon* 
Xweed). 

[d)  The  Mentor,  1  C.  Rob.  179; 
The  Athol,  1  W.  Rob.  374 ;  The 
Volcano,  2  W.  Rob.  337  ;  The  Bir- 
kenhead, 3  W.  Rob.  75 ;  and  The 
BeUerophon,  3  Asp.  Mar.  Law  Cas. 
58,  are  instances  of  addons  against 
Queen's  ships. 

{e)  Nicholson  r.Mounsoj/,  16 'East, 
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liable  for  a  wrong  order  given  I 
mand  (/).    The  appointment  of  a 
the  Government,  the  superior  officer 
the  aotfl  of  his  subordinates. 

Her  Majesty's  ships  and  public 
are  not  subject  to  arrest  {g).    But  . 
submitted  themselves  to  the  jurisdiction  ' 
Court,  and  upon  so  doing  they  subject  ' 
ordinary  rules  of  law  (A). 

Whether  vessels  belonging  to  a  civil  depaic 
Government,  and  employed  for  the  special  pi 
the  department,  are  entitled  to  the  immunity  from 
enjoyed  by  ships  of  war  seems  doubtful  (t). 

Owners  of  cargo  on  board  a  ship  in  fault  for  a  collisio . 
are  not  liable  for  the  damage  done  by  the  ship ;  but  the 
cargo  may  be  arrested  in  order  to  secure  for  the  benefit  of 
the  sufferers  in  the  collision  the  payment  of  freight  due  to 
the  shipowner  {k). 

The  shipowner  is  not  discharged  from  his  liability  by  the 
sinking  of  his  ship  (/),  though  in  such  a  case  no  action  in 
reni  can  be  brought  in  Admiralty. 

Part  owners  of  a  ship  in  fault  for  a  collision  are  at  law 
severally  liable  as  joint  wrong-doers,  or  joint  employers 
of  the  actual  wrong-doer.  One  of  them  may  be  sued 
alone  {m) ;  but  if  judgment  is  recovered  against  one  part 


384.  See  The  CyheU,  3  P.  D.  8 ; 
Wright  v.  Zethbridge,  6  Asp.  Mar. 
Law  Cas.  658 ;  63  L.  T.  572  (an 
action  ag^ainst  a  Queen's  harbour 
master). 

(/)  Stort  V.  Clemenlt,  1  Peake, 

107. 

ig)  The  Athol,  1  W.  Rob.  374  ; 
The  Comuiy  2  Dods.  464.  As  to 
ships  of  a  foreign  Sovereign  which 
are  engfaved  in  trade,  see  below, 
p.  243.  In  America,  Gk>yemment 
ships  are  subject  to  Admiralty  pro- 
cess :  The  Siren,  7  Wall.  162 ;  The 
Fidelity,  16  Blatch.  569. 

(A)  See  The  Printz  Frederick,  2 
pods.  461 ;  and  infra^  p.  246.    For 


the  practice,  in  case  of  collision 
with  a  Queen's  ship,  see  WilliamB 
and  Bruce,  Admiralty  Practice,  2nd 
ed.  pp.  82, 250,  note  {k)  \  "MavA  and 
Pollock  on  Shipping,  4th  ed.  615. 

(i)  See  The  Cybele,  3  P.  D.  8 ; 
The  Lord  Hobart,  2  Dods.  103. 

(k)  Supra,  p.  90. 

\t)  The  Nwmandy^  L.  B.  3  A.  & 
E.  152. 

(m)  Mitchell  y.  Tarbutt,  6  T.  B. 
649.  As  to  the  liability  of  part 
owners  by  the  civil  law,  see  eupra, 
p.  76,  note  {I).  By  the  maritime 
law  a  part  owner  was  liable  only 
to  the  extent  of  his  interest  in  the 
ship :  Emerigon,  Contr.  h  la  gToese, 
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co-owners;  contribution.  115 

owner,  it  seems  that  no  aotion  can  be  brought  against  the 
others,  though  the  judgment  is  unsatisfied  (n). 

The  rule  that  there  is  no  oontribution  between  wrong-  Contribution 
doeis  does  not  prevent  a  part  owner  who  has  been  com-  oo-ownen. 
pelled  to  pay  the  whole  of  the  damages  from  reooyering 
in  an  action  for  contribution  against  his  co-owners  (o) .  And 
money  so  paid  for  damages,  where  the  owner's  liability  is 
limited,  may  be  brought  into  account  as  money  disbursed 
for  the  use  of  the  ship  (p). 

If  a  collision  occurs  between  two  ships  belonging  to  CoUiBion 
the  same  owner,  his  only  remedy  is  against  the  actual  shi^^roHdl 
im)ng-doer.    And  the  case  seems  to  be  the  same  where  the  ^y  t^^  »™o 

J  1  •       1  1  •  persons. 

two  snips  have  one  or  more  part  owners  m  common, 
fiat  the  owners  of  cargo,  or  passengers,  on  board  either  ship 
can  recover  in  an  action  of  tort  against  the  shipowners, 
subject  to  this,  that  where  both  ships  are  to  blame,  and  the 
shipowners  are  protected  by  the  terms  of  their  contract 
agaiost  the  negligence  of  their  servants,  the  right  to 
recover  is  limited  to  half  the  loss  sustained,  and  that  where 
(as  is  not  ordinarily  the  case)  the  protection  extends  to  the 
negligence  of  the  shipowner's  servants,  as  well  on  board 
the  oaixying  ship  as  on  board  other  ships  of  the  same 
owners,  there  is  no  right  to  recover  at  all  (g). 

Ck.  IV.  f  8.  11 ;    Grotins  de  jur.  (o)  1  Smith's  Lead.  Cas.  10th  ed. 

l)d]i  et  pads,  Hb.  2,  ch.  11,  s.  13.  p.  15i. 

Stmile,  this  was  onoe  the  law  of  (p)  17  &  18  Vict.  c.  104,  s.  515. 
the  English  Admiralty ;  see  Alison  {q)  See  Chartered  Mercantile  Bank 
T.  Manh,  2  Yentr.   181 ;    Gull  y.  of  India^    China,    and   London    y. 
Canv-ell,  infra,  p.  165 ;  and  is  now  Netherlands  India  Steam  Navigation 
the  law  in  France:  Codes  Annotees,  Co,,  10  Q.  B.  D.  521.      The  law 
Sirey  et  Qilbert,  infra,  p.  197.  as  here  laid   down,   limiting  the 
(a)  Brinamead  r.  Harrieon,  L.  B.  damages  recoverable,  does  not  de- 
7  C.  P.   647.    As  to  the  several  pend  upon  the  doctrine  of  Thoro- 
liabflitj  where  two  ships  are  sued  good  v.  Bryan,  3  G.  B.  115,  bat 
ioAdmiraltir,  see  I^^^/iiw,  3  0tto,  upon  the  ancient  practice  of  the 
302  ;    The  Juniata,  iind,  337  ;    The  Admiralty  Ck)art.     See  The  Milan, 
Alabama  and  The  Gamecock,  2  Otto,  Lush.  388,  and  per  Lindley,  L.  J., 
695 ;  see  infra,  p.  312.    As  to  the  10  Q.  B.  D.  545.    It  would  there- 
remedy,  agtunst  his  oo-owner,  of  a  fore  seem  to  be  unaffected  by  the 
part  owner  who  has  given  a  bond  decision  in  The  Bemina  (No.  2),  12 
for  the  release   of   hu  ship,  see  P.  D.  58;  13App.Cas.  1.    Seep^ 
below,  p.  860.  the  M.  B.,    12  P.  D.   at  p.  88, 

l2 


116  LIABILITY. 

The  remedy  of  the  officers  and  crew  for  loss  in  a  collision 
between  their  own  ship  and  another  of  the  same  owners  is 
not  affected  by  the  fact  that  the  officers  and  crew  of 
both  ships  are  in  the  employment  of  the  same  employers. 
The  crews  of  the  two  ships  are  not  in  a  common  employ- 
ment in  the  sense  that  injury  by  the  negligence  of  the 
crew  of  one  of  the  vessels  was  an  ordinary  risk  of  the 
crew  of  the  other  (r). 
Liabiliiy  in         The  liability  of  the  shipowner  as  carrier  upon  the  con- 

varions  oases.   ,       .     »  •         »  11  ••  ^        ^  1 

tract  of  carnage  for  a  collision  whereby  goods  or  passengers 
are  injured  («) ;  in  respect  of  collisions  abroad  {f) ;  in 
respect  of  collisions  with  or  between  foreign  ships,  or  in 
foreign  waters  (w) ;  of  collisions  where  one  or  both  ships 
are  in  tow  {x) ;  where  three  or  more  ships  are  involved  in 
the  collision  (y) ;  where  negligence  on  board  one  ship 
causes  a  collision  between  two  others,  or  injures  another 
ship  {z) ;  and  in  respect  of  damage  done  to  a  pier  or  har- 
bour works  {a)y  are  considered  elsewhere. 

and  infra,  p.  155.     See  also  Th^  U)  p.  307,  teq, 

Bemina  (No.  1),  12  P.  D.  36  (where  It)  p.  231,  seq. 

the  shipowners  were  not  protected  (w)  p.  231,  ieq, 

against    the   negligence    of   their  {x)  p.  198,  aeq, 

servants,  and  were  liable  to  carg^  iy)  p.  31. 

owners    in    contract),   and    it\fra,  (2)  p.  32. 

pp.  310.  (a)  pp.  81,  95,  194,  235. 
(r)  The  Fetrel,  (1892)  P.  320. 


1 
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CHAPTEE  IV, 


FEHS0N8  ENTITLED  TO  RECOVER. 

All  persons  injured  in  their  peTSons  or  property  in  a 
oollision  cansed  by  the  fault  of  one  or  both  ships^  and  who 
have  not  themselves  or  through  their  agents  been  guilty  of 
negligence  causing  the  loss  (a),  are  entitled  to  recover 
damages.  Such  persons  are  usually  of  one  or  other  of  the 
following  classes :  owners  of  the  injured  ship,  whether  they 
are  registered  as  owners  or  not  (b) ;  passengers,  master,  or 
crew  losing  their  clothes  or  effects  {c) ;  owners  or  con- 
signees of  cargo  on  board  either  ship ;  persons  entitled 
under  Lord  Campbell's  Act  to  recover  damages  for  relatives 
killed  {d)f  or  persons  on  board  either  ship  who  are  hurt  in 
the  oollision  (e) ;  the  indorsee  of  a  bill  of  lading,  even 
though  the  cargo  has  been  sold  (/) ;  bailees,  and  other 
persons  having  a  special  property  in,  or  temporary  pos- 
session of,  the  ship  or  cargo  {g). 

It  seems  that  part  owners  of  the  injured  ship  might  AotionBbj 
recover  damages  for  their  respective  losses  in  successive  S^Hda^* 

of  actions. 

(a)  As  to  the  division  of  loss  in  («)  As  to  members  of  the  crew  so 

cases  where  both  ships  are  in  fault,  hnrt,   see  The  Borodino,   6  L.  T. 

see  below,  p.  139.  291 ;    Taylor  y.  Detoar,  2  B.  &  S. 

{b)  The  Il08,  Sw.  100.  58. 

(«)    The    Cumberland,   6   L.    T.  (f)  The  Marathon,  AOIj.T.'N,  8. 

496.    As  to  a  passenger  by  ferry  163. 

in  charge  of  ms  own  mare,  see  (ff)   The  Minna,  L.  R.  2  A.  & 

WiUoughby  t.  Horridge,  12  0.  B.  E.  97.    In  an  American  case  foU 

K.  S.  742.  damages  were  recovered  for  a  col- 

(d)  9  &  10  Vict.  0.  93  ;    infra,  lision,  although  all  interest  in  the 

p.  136.    A  poethnmons  duld  may  injured  ship  had  been  transferred 

recover  for  the  loss  of  its  father :  to  a  foreigner,  whereby  the  ship 

The  Oewrge  and  £iehard,  L.  B.  3  A.  was  forfeited  to  the  State :    The 

k  E.  466.  Nahob,  Brown,  Ad.  115. 
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Underwriters 
most  sue  in 
name  of 
assured. 


Person  or 
owner  of 
goods  on 
board  ship 
in  fault  can 
reoorer. 


Thoroffoody. 
Bryan, 


aotionB  (h) ;  and  the  defendant  would  not,  it  seems,  be 
entitled  to  have  the  other  co-owners  added  as  plaintiffs,  at 
any  rate  without  their  consent  in  writing,  nor  to  have  the 
proceedings  stayed  until  this  was  done,  so  that  he  should 
not  be  vexed  by  more  than  one  action  (t).  If  a  part  owner 
dies  after  the  collision  and  before  action  brought,  the  right 
of  action  survives  to  the  other  part  owners  (k). 

The  underwriters  upon  a  ship.  A.,  sunk  by  collision 
with  B.,  cannot  sue  B.  or  her  owners  in  their  own  names. 
Their  only  right  of  action  is  by  subrogation  to  the  rights 
of  the  owners  of  A. ;  and  they  must  sue  in  the  names  of 
the  owners  of  A.  (/). 

There  was  formerly  doubt  whether  a  person  injured  on 
board  a  ship  which  is  herself  in  fault  can  recover  at  common 
law.  This  doubt,  originating  in  the  well-known  case  of 
ITiorogood  v.  Bryan  (m),  has  lately  been  set  at  rest  by  the 
House  of  liords  in  The  Bernina  (No.  2)  (n).  ThorogoodY. 
Bryan  was  there  overruled.  It  had  never  been  recognized 
as  law  in  the  Court  of  Admiralty,  Dr.  Lushington  having 
held  that,  Thorogood  v.  Bryan  notwithstanding,  the  owners 
of  cargo  on  board  a  ship  in  fault  could  recover  half  their 
loss  against  the  other  ship  being  also  in  fault  (o). 

Thorogood  v.  Bryan  was  decided  in  1849  by  a  very 
strong  Court  (Coltman,  Vaughan,  Williams,  Maule,  Cress- 
well,  JJ.).  It  held  that  the  representatives  of  a  pas- 
senger in  an  omnibus,  who  was  killed  by  the  combined 


(A)  Addison  t.  Overmd,  6  T.  R. 
766 ;  8edg%Dorth  y.  Ove?'end,  7  T.  R. 
280. 

(i)  Ord.  XVI.  IT.  2,  11.  Jackson 
T.  Kruger,  64  L.  J.  Q.  B.  446; 
Tryon  v.  The  National  Provident 
Imtitution,  16  Q.  B.  D.  167. 

{k)  See  Rex  y.  Collector  of  Customa^ 
2  M.  &  S.  223 ;  Martin  y.  Orompe, 
1  Ld.  Raymond,  340. 

(t)  Simpson  y.  Thompeonf  3  App. 
Oas.  279. 

(m)  8G.B.115;  CattlinT.  Sillt, 
ibid,;   1  Smith's  Leading  Gases, 


8th  ed.  316.  See  also  Armstrong 
y.  Lancashire  ^  Yorkshire  Mail. 
Co,,  L.  R.  10  Ex.  47 ;  Adams  y. 
Glasgow  ^  S,  W,  Rail,  Co,,  3  Sess. 
Gas.  4th  ser.  216. 

(n)  Nom.  Mills  y.  Armstrong,  13 
App.  Gas.  1 ;  in  Gonrts  below,  12 
P.  D.  68  ;  11  P.  D.  31 ;  followed 
in  Mathews  y.  London  Street  Tram^ 
ways  Co,,  68  L.  J.  Q.  B.  12. 

(o)  The  Milan,  Lush.  388;  Ths 
City  of  Manchester,  6  P.  D.  3  ;  i«. 
221. 


PERSONS  ENTITLED  TO  RBOOVEB,  11> 

negligence  of  the  driver  of  the  carrying  omnibus  and 
{he  driver  of  another  onmiboB,  could  not  recover  against 
the  employer  of  the  latter  driver.  The  negligence  in  the 
carrying  omnibus  consisted  in  setting  the  passenger  down 
in  the  middle  of  the  street,  and  not  drawing  up  to  the 
kerb :  the  negligence  in  the  other  omnibus  was  carelessly 
driving  over  the  passenger  after  he  had  been  set  down. 
The  ground  of  the  decision  was  that  the  passenger  was 
"  identified "  with  the  driver  of  his  own  omnibus  in  the 
matter  of  negligence,  and  therefore,  having  by  his  own 
(f.«.  his  driver's)  negligence  partly  caused  the  accident,  he 
could  recover  nothing.  This  case,  though  often  questioned, 
did  not  come  before  a  higher  Court  for  review  until  1888, 
when  The  Bernina  (nom.  Milh  v.  Armstrong)  came  before  The  Bemina, 
the  House  of  Lords.  In  the  Courts  below,  Butt,  J.  (11 
P.  D.  31),  had  reluctantly  followed  Thorogood  v.  Bryan; 
the  Court  of  Appeal  (12  P.  D.  68)  reversed  the  decision 
of  Butt,  J.;  and  the  House  of  Lords  (Lords  Herschell, 
Watson,  Macnaghten,  and  Bramwell,  the  latter  with  some 
doubt),  affirmed  the  decision  of  the  Court  of  Appeal.  The 
&ctB  in  The  Bernina  were  that  Toeg,  a  passenger,  and 
Armstrong,  an  engineer  on  board  The  Bushtre,  were  killed 
in  a  collision  between  The  Bernina  and  The  Bushire,  caused 
by  faults  in  both  vessels,  but  without  fault  in  Armstrong 
or  Toeg.  It  was  held  that  the  representatives  of  Toeg 
and  Armstrong  could  recover  full  damages  against  the 
owners  of  The  Bernina,  Lords  Herschell  and  Watson  de- 
livered opinions  strongly  against  the  identification  theory 
upon  which  Thorogood  v.  Bryan  was  decided.  Lord  Bram- 
well was  of  opinion  that  Thorogood  v.  Bryan  was  rightly 
decided  upon  a  point  of  pleading,  namely,  that  whereas 
the  plaintiff  alleged  that  the  defendant's  negligence  caused 
the  injury,  the  fact  was  that  the  accident  would  not  have 
happened  but  for  the  negligence  of  the  driver  of  the  carry- 
ing omnibus.  Haviag  been  decided  upon  the  point  of 
pleading,  Lord  Bramwell  held  that  Thorogood  v.  Bryan 
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Shij^wner's 
liability  to 
crew. 


was  not  an  authority  in  the  oase  of  The  Bemina.  As  to 
the  '^  identification  "  theory,  Lord  Bramwell  thought  that 
it  was  intended  to  express  the  idea  that  a  person  who 
contracts  with  another  to  be  carried  without  negligence 
has  not  a  right  of  action  against  a  third  party  by  whose 
negligent  act,  combined  with  a  separate  negligent  act  of 
the  contracting  carrier,  the  passenger  is  injured.  This 
idea  the  learned  lord  found  difficulty  in  deciding  to  be 
unfounded  in  law.  He  considered  that  the  decision  of  the 
House  involved  the  overruling  of  Waiie  v.  North  Eastern 
Bail.  Co,  {p)y  as  well  as  Thorogood  v.  Bryan^  so  far  as  the 
latter  case  depended  upon  the  identification  theory. 

A  servant  cannot  recover  against  his  employer  for 
injury  sustained  in  the  course  of  his  employment  through 
the  negligence  of  a  fellow-servant  {q).  Therefore  a 
seaman  or  a  ship's  officer  cannot  recover  against  the  ship- 
owners for  loss  or  injury  caused  by  the  fault  of  one  of 
themselves  or  of  the  master  (r).  But  he  may  recover  for 
loss  or  injury  suffered  in  a  collision  with  another  ship 
of  the  same  owners  ;  and  not  the  less  so  because  the 
collision  was  caueed  by  the  fault  of  the  crew  of  the  other 
ship  in  the  employment  of  his  own  employers  («).  But 
a  compulsory  pilot  is  not  a  servant  of  the  shipowner, 
and  the  rule  above  stated  does  not  prevent  him  from 
recovering  against  the  owner  {t). 


ii 


\p)  E.  B.  &  E.  719. 

[q)  Priestly  v.  Fowler,  3  M.  &  W. 
1  ;  Ghitty  on  Gontr.  lOth  ed.  537. 
See  Wilwn  v.  Merry,  L.  B.  1  So. 
App.  326.  The  Employers'  Liabi- 
lify  Act|  1880,  does  not  apply  to 
seamen  or  apprentices  to  sea  ser- 
yice,  or,  it  seems,  to  an  officer.  See 
43  &  44  Viot.  0.  42,  s.  8  ;  38  &  39 
Vict.  0.  90,  BS.  10,  13. 

(r)  Leddy  ▼.  Gibson,  1 1  Sesa.  Gas. 
Srd  ser.  304  ;  Jledley  v.  Pinekney  ^ 
Sons  SS,  Co.,  (1894)  A.  C.  222,  where 
Eamteyy.Quinn,  Ir.  Bep.  8  G.  L.  322, 
saggeeting  a  distinction  in  the  oaoe 


of  the  master,  was  not  followed. 
In  America  the  master  and  crew 
recovered  half  their  losses  against 
the  other  ship,  where  botii  were  in 
fault;  bnt  the  amount  recovered 
by  the  master  went  to  recompense 
cargo  owners;  The  City  of  New 
York,  25  Fed.  Rep.  149 ;  cf .  The 
Titan,  23  Fed.  Rep.  413,  where  the 
faolt  was  the  pilot's. 

(»)  The  Petrel,  (1893)  P.  320, 
supra,  p.  116. 

(0  SmUh  Y.  Steele,  L.  R.  10  Q. 
B.  125. 
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GHAPTEE  V. 


DAUAGES. 


The  wiong-doer  in  a  collisioii  is  liable  for  all  the  reasonable  What 
oonsequenoes  of  his  negligence — "  such  damages  as  flow  tei^v^red*^ 
directly  and  in  the  usual  course  of  things  from  the  wrong-  general  rale, 
fol  act"  (a).     This  is  the  general  principle,  and  where  the 
damages  claimed  are  in  respect  of  loss  or  injury  to  ship  or 
goods,  occurring   at,  or  immediately  after,  the  collision, 
there  is  little  difficulty  in  applying  the  rule.     But  where 
the  loss,  though  consequent  upon  and  connected  with  the 
defendant's  negligent  act,  was  not  immediately  caused  by 
it,  there  is  often  great  difficulty  in  determining  whether 
damages  in  respect  of  such  loss  can  be  recovered  as  having 
been  caused  by  the  negligence.     The  question  is  closely 
oonneoted  with  that  discussed  in  a  former  chapter  as  to  the 
leg^  consequences  of  negligence. 

Assuming  that  there  is  a  good  cause  of  action,  th^re  is 
a  difficulty  in  many  cases  of  determining  the  measure  of 
damages,  and  the  proper  items  to  be  taken  into  account  in 
estimating  them.  As  similar  facts  giving  rise  to  similar 
daims  for  damages  are  constantly  recurring  in  collision 
actions,  it  will  be  convenient  to  collect  the  decisions  upon 
this  subject. 

The  general  rule  was  thus  stated  by  Dr.  Lushington  in  SeitOutio  in 

itU^grum, 

(a)  Per  Bowen,  L.J.,  The  Argen-      Ayp.  Gas.  222.    The  ''usnal  course 
imo,  13  P.  D.   191,  201  ;  in  Dom.       of  things"  includes  the  probable 


ttmo, 


Proo.  14  App.  Gas.  519 ;  The  Not'  and  reasonable  conduct  of  those  on 
tinf  Hill,  9  T.  P.  105  ;  Victorian  board  a  ship  in  collision  :  The  City 
Mlway  Ommiuian^e  ▼-  OoUUm,  13      of  Lincoln,  15  P.  D.  15,  18. 
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Cost  of 
repairs. 


Tlie  Clarence  (b) : — "  The  party  who  has  sustained  a  damage 
by  collision  is  entitled  to  be  put,  as  far  as  practicable,  in 
the  same  condition  as  if  the  injury  had  not  been  suffered." 
This  appears  to  be  the  meaning  of  the  phrase  used  in  some 
of  the  cases  that  the  sufferer  is  entitled  to  restitutio  in 
integrum  (c).  There  is  no  difference  between  the  Admiralty 
and  common  law  rules  as  to  what  damages  are  recover- 
able {d).  He  is  equally  entitled  to  be  paid  the  cost  of  the 
repairs,  though  he  has  become  bankrupt  since  they  were 
executed,  and  has  not  paid  the  shipwright  who  executed 
them  {e). 

The  owner  of  a  ship  wrongfully  injured  in  a  collision  is 
entitled  to  have  her  fully  and  completely  repaired ;  and  if 
the  necessary  consequence  of  this  is,  that  the  value  of  the 
ship  is  increased,  so  that  the  owner  receives  more  than  an 
indemnity  for  his  loss,  he  is  entitled  to  that  benefit.  No 
deduction  is  made  from  the  damages  recoverable  on  account 
of  the  increased  value  of  the  ship,  or  the  substitution  of 
new  for  old  materials  (/).  In  this  respect  the  owner  of  a 
ship  injured  by  collision  is  in  a  different  position  from  an 
owner  claiming  his  indemnity  under  the  ordinary  marine 
policy  of  insurance  {g).  But  where  slight  damage  might 
have  been  effectually  made  good  by  bolts  and  braces,  the 
expense  of  an  entirely  new  beam  was  not  allowed  (A). 
And  the  cost  of  repairs  must  not  be  inflamed  by  delay  or 
intermediate  voyages  (i). 


lb)  3  W.  Rob.  283,  286. 

(e)  E.g,,  by  Dr.  Lushing^n  in 
The  Inflexible,  Swab.  200;  The 
Clyde,  Swab.  23  ;  The  Ironmaster, 
Swab.  441 ;  The  Columbue,  3  W. 
Bob.  168  ;  The  Gazelle,  2  W.  Rob. 
279,  280  ;  dted  by  Sir  R.  PhilH- 
more  in  The  Halley,  L.  R.  2  A.  & 
E.  3,  7  ;  and  see  1  P.  D.  471. 

id)  The  Argentino,  13  P.  D.  191, 
196,  200. 

(e)  The  Endeavour^  6  Asp.  Har. 
Law  Gas.  611. 


(/)  The  Faetolut,  Swab.  173; 
The  Gazelle,  2  W.  Rob.  279 ;  The 
Bemina  (No.  3),  6  Asp.  Mar.  Law 
Gas.  66  ;  and  see  The  Star  of  India, 
1  P.  D.  466,  471. 

{g)  As  to  the  rule  of  '*  one-third 
new  for  old"  in  insuranoe  cases, 
see  Lohre  v.  Aitchiecn,  3  Q.  B.  D. 
668  ;  on  app.,  4  App.  Gas.  766. 

(A)  The  J,  T,  Eaeton,  24  Fed. 
Rep.  96. 

(t)  The  Eenry  M,  Clark,  22  Fed. 
Rep.  762. 


DAMAGES. 


123 


li  tlie  ship  ia  totally  lost  the  owner  is  entitled  to  recover  Value  of 
W  market  value  at  the  time  of  the  ooUision  (A;) ;  and  her  she  ia  lost, 
valne  at  her  liome  port,  and  not  in  the  foreign  port  to  which 
eihe  is  taken  after  collision,  is  to  be  taken  (/).  Where  the 
ship  is  of  a  special  construction  or  character,  and,  although 
of  special  value  to  her  owners,  has  little  or  no  market 
value,  damages  must  be  estimated  by  considering  her 
original  cost  and  her  condition  at  the  date  of  her  loss. 
In  America  the  value  of  a  pilot  boat  was  so  estimated  (m). 
Interest  on  the  amount  of  the  damages  is  allowed  from  the 
day  of  the  collision  if  the  ship  was  not  earning  freight.  If  On  freight,  if 
she  was  earning  freight  he  is  entitled  to  the  estimated  be^eain^. 
value  of  the  ship  at  the  end  of  her  voyage,  together  with 
the  freight  she  would  have  earned,  less  the  cost  of  com- 
pleting the  voyage,  and  interest  on  the  whole  from  the 
probable  end  of  the  voyage.  If  payment  is  made  before 
that  time,  an  allowance  is  made  for  discount.  If,  how- 
ever, the  plaintiff's  loss  exceeds  the  amount  of  the  defen- 
dant's statutory  liability,  interest  runs  from  the  date  of 
the  collision,  whether  freight  was  being  earned  or  not  (n). 
The  principle  upon  which  interest  is  allowed  in  Admi- 
ralty was  discussed  in  The  Kong  Magnus  (o).  In  that  case 
interest  on  the  damages  was  allowed  from  the  probable 
termination  of  the  voyage  on  which  the  ship  was  engaged 
at  the  time  of  the  collision  (19th  April,  1878)  to  the  date 
of  pajrment,  the  action  not  having  been  brought  until 
nearly  eleven  years  (8th  January,  1889)  after  the  collision. 
In  the  same  case  it  was  held  that  there  is  no  limitation  to 
six  years'  interest  by  analogy  to  the  Statutes  of  Limitation. 


(it)  The  Clyde,  Swab.  Ad.  23; 
The  Irtmmatter,  Swab.  441 ;  The 
CoUtmhut,  3  W.  Bob.  J58 ;  The 
Clarmeey  3  W.  Hob.  283;  The 
Laura  Lee,  24  Fed.  Bep.  483. 

(/)  The  Blenheim,  17  Fed.  Bep. 
608. 

(in)  La  Normandie,  68  Fed.  Bep. 

427. 
(m)  For  a  fall  statement  by  Sir 


B.  Fhillimore  of  the  principle  upon 
wbioh  oompensation  to  the  injiu^ 
party  ia  made  in  cases  of  ooUision, 
see  The  Northumbrian  L.  B.  3  A.  & 
£.  6,  12;  see  also  The  Canada, 
Lush.  686 ;  The  Clyde,  Swab.  23  ; 
The  Ironmaster,  ibid,  44;  The  Co- 
lumbut,  3  W.  Bob.  168  ;  The  Cla- 
rence, ibid,  283. 
(o)  (1891)  P.  223. 


ooUiflioii. 
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The  Admiralty  praotioe  as  to  allowing  interest  on 
damages  applies  to  oommon  law  actions  whioh^  before  the 
Judicature  Acts,  the  Admiraltj  Court  had  not,  but  which 
the  Admiralty  Division  has,  jurisdiction  to  entertain ;  also 
to  actions  transferred  by  consent  to  the  Admiralty  Di- 
vision (p). 
Loss  of  Where  the  ship  is  damaged  but  not  sunk  in  the  collision, 

a^  oollisK)!!  ^^d  she  afterwards  receives  further  injury  or  is  totally  lost, 
J^®*^*?^*^  the  presumption  ordinarily  is  that  the  subsequent  injury 
caused  bj  or  loss  was  causcd  by  the  defendant's  negligence,  and  the 
burden  is  upon  the  wrong-doer  in  the  collision  to  prove 
that  it  was  not  so  caused  {pp). 

Where  a  ship  was  partially  disabled  in  a  collision  for 
which  she  was  not  in  fault,  and  subsequently  drove  ashore 
in  consequence  of  the  parting  of  her  cable,  it  was  held  that 
the  ship  in  fault  for  the  collision  was  liable  for  the  loss  by 
the  stranding  (q).  In  this  case  Dr.  Lushington  said :  "  It 
is  admitted  that  The  Pemher  is  to  blame  for  the  collision, 
and  the  consequence  of  this  is,  that  all  the  damage  arising 
from  the  collision  must  be  borne  by  The  Pemher j  unless  it 
can  be  shown  by  clear  and  positive  evidence  that  any  part 
of  that  subsequent  damage  arose  from  gross  negligence  or 
great  want  of  skill  on  the  part  of  those  on  board  the  vessel 
damaged." 

In  The  Mellona  (r),  the  ship  having  been  disabled  in  the 
collision  went  ashore,  and  was  totally  lost.  It  was  con- 
tended that  she  need  not  have  gone  ashore  if  she  had  been 
hove  to,  and  proper  skill  had  been  shown  by  those  on 
board ;  but  Dr.  Lushington  held  that  pfnmd  facie  the  loss 
was  attributable  to  the  collision.  Where  one  vessel  is 
found  in  fault  for  a  collision,  and  the  other  is  subsequently 
lost,  the  presumption  of  law  is  that  the  latter  was  lost  in 

(p)  The    Gertrude;    The   Baron  (q)  TA^Pm^A^, Swab. Adm. 211, 

Aherdare,  13  P.  D.  105.  213  ;  The  Govino,  6  Quebec,  L.  B. 

(pp)  Aliter  in  a  c€ise  of  unez-  67. 

flained  capsizmg :   The  Beta,   44  (r)  The  Mell<ma,ZW.Uoh.7,lS. 
'ed.  Bep.  389. 
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oonsequenoe  of  the  collision.  ^^  In  all  questions  of  this 
description  that  is  the  primd  facie  presmnption  ;  and  great, 
indeed,  would  be  the  inconvenience,  and  still  greater  the 
difficulty,  if ,  in  all  cases  of  this  kind  when  the  vessel 
did  not  go  down  immediately,  but  was  subsequently  lost, 
the  Court  had  to  enter  into  an  investigation  whether  all 
the  measures  adopted  on  board  the  damaged  vessel  were 
right,  or  whether,  if  other  measures  had  been  pursued,  the 
vessel  might  not  have  been  saved  "  («). 

In  another  case  a  ship  was  run  into  whilst  brought  up 
and  riding  with  two  anchors  down.  One  cable  having 
parted  in  the  collision,  the  other  failed  to  hold  her,  and 
she  drove  ashore.  It  was  held  that  the  loss  from  her 
going  ashore  was  recoverable  as  damages  in  the  collision 
action  {t). 

So  where,  bad  weather  having  come  on,  the  injured  ship 
went  ashore  twenty-one  hours  after  the  collision,  the 
representatives  of  some  of  the  crew  who  were  drowned, 
but  who  might  have  been  saved  if  they  had  gone  on  board 
other  vessels  which  offered  assistance  after  the  collision, 
were  held  entitied  to  recover  against  the  wrong-doing 
ship  (u). 

A  steamship  in  the  North  Sea  ran  into  and  cut  o£E  the 
quarter  of  The  Albatross,  a  barque.  The  barque's  binnacle 
compass,  log  line,  log  glass,  and  working  charts  were  lost 
in  the  oollision,  and  her  hull  was  damaged,  so  that  she  was 
partly  unmanageable.  Those  on  board  tried  to  take  her 
into  the  Thames  with  a  spare  compass.  Without  negli- 
gence on  their  part,  and  in  consequence  of  the  loss  of  their 
chart  and  the  damaged  condition  of  the  hull,  she  went 

(#}   See  also  Ths  Linda,  Swab.  (u\  The  Georae  and  The  Miehard, 

Ad.  306 ;  4  Jnr.  K.  S.  146.  L.  K.  3  A.  &  E.  466.    See  also  as 

(/)  J%s  DetptUch,  14  Hoo.  P.  C.  to  this  sabjeot,  per  Martin,  B.,  in 

C.  83:  The  Maidof  Kent,  6  P.  D.  Wilsons.  Newport  Doek  Co,,  L.  B. 

178.  lEx.  177, 187. 
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Those  on 
board  the 
iojured  ship 
mufit  exhibit 
ordinary  skill 
and  courage 
in  standing 
by  her. 


They  must 
take  assist- 
ance, if 
necessary. 


Unjustifiable 
abandonment. 


ashore  and  was  lost.  It  was  held  that  the  steamship 
owners  were  liable  for  her  loss  (x). 

Where,  in  consequence  of  the  collision,  a  steamship's 
condenser  cover  blew  off,  and  water  came  into  the  ejection 
pipe,  which  was  plugged,  but  the  plug  gave  out  as  the 
ship  was  being  towed  into  dock,  and  the  ship  sank,  it  was 
held  that  the  loss  was  caused  bj  the  collision  (y). 

But  the  fact  of  a  ship  being  injured  by  the  negligence 
of  another  does  not  justify  those  on  board  in  neglecting  to 
take  all  reasonable  measures  to  save  the  ship,  and  lessen 
the  effects  of  the  collision.  They  must  exhibit  ordinary 
courage  in  standing  by  their  vessel,  and  show  proper  skill 
and  seamanship  according  to  the  circumstances  of  the  case. 
The  Court,  however,  will  make  reasonable  allowance  for 
the  excitement  which  usually  attends  a  collision,  and  those 
on  board  will  not  be  expected  to  be  so  acute  in  their  judg- 
ment, or  to  act  with  the  same  skill  and  coolness,  as  if  there 
had  been  no  collision  (s). 

Where  the  injured  ship  went  ashore,  and  those  in  charge 
wilfully  refused  assistance  to  get  her  off,  it  was  held  that 
her  owners  could  not  recover  for  loss  arising  from  the 
obstinacy  of  those  on  board  (a). 

If  the  injured  vessel  is  abandoned  unjustifiably,  the 
other  vessel,  though  in  fault  for  the  collision,  is  not  liable 
for  a  total  loss,  but  only  ;for  the  actual  damage  done  in  the 
collision  (6). 

The  question  whether  the  abandonment  of  a  ship  injured 
by  collision  was  justifiable  is  for  the  Court  to  decide  upon 
the  particular  circumstances  of  each  case.  In  considering 
it  the  Court  will  not  be  exacting  in  requiring  those  on 


(ar)  The  City  of  Lincoln,  16  P.  D. 
15. 

(y)  Seiteher  v.  Borwiek,  (1894)  2 
Q.  B.  548,  an  action  upon  a  policy 
for  loss  by  collision. 

(e)   The  Smnah  Fark  and  The 


Lena,  2  Mar.  Law  Cas.  O.  a  345  ; 
The  Thuringia,  1  Asp.  Mar.  Law 
Gas.  283. 

(a)  The  Flying  Fish,  Br.  &  Lnsh. 
436  ;  2  Mar.  Law  Gas.  O.  S.  221. 

{b)  The  Thuringia,  ubi  supra. 
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Voaid  to  stand  by  her.    In  The  Blenheim  (c)  Dr.  Lushing- 

ton  fssdd :  *^  When  a  ooUiBion  takes  place  on  a  dark  night, 

]paiUcnlarl7  at  a  tempestuous  period  of  the  year,  and  when 

Ihe  yesael  prodxicing  the  collision  is  of  greater  hurden  than 

the  one  struok,  I  cannot  possibly  settle,  with  satisfaction  to 

my  own  mind,  or  security  to  justice,  what  ought  to  be  the 

reasonable  extent  of  fear  and  apprehension  to  the  crew  of 

the  vessel  so  struck.    It  is  impossible  for  any  Court  of 

justice  to  say,  with  any  degree  of  certainty,  what  are  the 

precise  circumstances  that  would  justify  the  abandonment 

of  a  vessel.    If  there  be  any  reasonable  prospect  that  the 

lives  of  the  crew  are  endangered,  I  have  determined,  and 

I  will  do  so  until  I  am  overruled,  that  they  are  justified 

in  quitting  the  vessel,  and  the  consequences  must  fall  on 

the  wrong-doer"  {d). 

If  a  ship  is  improperly  abandoned  after  a  collision,  her 
owner  will  not  be  entitled  to  recover  as  damage  caused  by 
the  collision,  either  the  value  of  the  ship  or  salvage  ex- 
penses payable  upon  her  being  brought  into  port  (e). 

The  Thuringiay  a  steamship  which  had  been  run  down 
by  the  fault  of  another  vessel,  was  improperly  abandoned, 
and  subsequently  sank.  It  was  held  that  she  could  recover 
no  more  than  the  expense  which  would  have  been  incurred 
in  making  good  the  damage  caused  by  the  collision  (/). 
The  collision  occurred  sixteen  or  eighteen  miles  from 
Heligoland  in  fine  weather ;  the  ship  remained  afloat  three 
hours  after  the  collision,  and  might  have  been  taken  to 
Heligoland. 

In  another  case  {g)  no  attempt  was  made  to  repair  the  Neglect  to 
damage  received  in  the  collision,  such  damage  consisting  in  "^^^^^J^j^ 
a  small  hole  which  might  easily  have  been  stopped.    In  the  ooUiBioiu 

le)  1  Spinks,  £.  &  A.  285,  289.  (e)  The  Linda,  Swab.  Ad.  306. 

{d)  See  also  The  Linda,  Sw.  306 ;  (/)  The  I%urinffia,  1  A^.  Mar. 

The  Hope  and    The  Chili,  2  Mar.  Law  Gas.  283. 
Iaw  Caa.    O.    S.   Dig.   546  ;    The  {g)  The  Eolidee,  3  Hag.  367 ;  and 

Undeay^  Ir.  Bep.  Ad.  1  Eq.  259.  see  tupra^  p.  122. 
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oonsequenoe  of  the  hole  being  left  unstopped  the  cargo 
was  injured  by  water.  It  was  held  that  the  cargo  owner 
could  not  recover  damages  against  the  other  ship,  although 
she  was  in  fault  for  the  collision.  The  duty  of  the  master 
of  the  injured  ship  to  take  proper  steps  to  preserre,  and, 
under  some  circumstances,  to  sell,  an  injured  cargo,  has 
been  considered  in  several  cases  (A).  It  was  held  negli- 
gence in  a  master  not  to  have  discharged  a  cargo  of  beans 
which  were  wetted  in  a  collision  (*).  Where  a  cargo  was 
damaged  partly  by  the  collision  and  partly  by  the  master's 
negligence  in  not  canying  it  on  to  the  port  of  discharge 
without  delay,  it  was  held  that  damages  for  loss  arising 
from  the  latter  cause  were  not  recoverable  in  the  collision 
action  (k).  The  Court  will  not,  upon  the  application 
of  the  owner  of  a  ship  damaged  in  collision,  order  her 
sale  (/). 
Neglect  to  A  steamship  at  anchor  in  the  Elbe  (800  feet  wide)  was 

run  into  by  the  negligence  of  another  ship.  It  was  held 
that  her  owners  were  not  entitled  to  recover  as  damages 
the  cost  of  raising  her.  She  sank  some  hours  after  the 
collision,  and  no  water  reached  the  engine  room  for  half 
an  hour  after  the  collision.  There  was  evidence  that  she 
might  and  ought  to  have  been  beached  (m).  But  where 
beaching  was  not  reasonably  possible,  it  was  held  that 
there  was  no  contributory  negligence  on  the  part  of  the 
crew  of  a  barge  in  failing  to  beach  her  after  the  damage 
was  done.  The  barge,  moored  in  Tilbury  Dock  astern  of 
a  steamship,  was  struck  by  the  propeller  and  sank  (n). 
So  a  mistake  of  judgment  in  not  beaching  is  not  neces- 
sarily negligence  (o). 

(A)  See  Cargo  ex  Argos,  L.  R.  6  {T)  The  Wexford,  13  P.  D.  8. 

P.  0.   134,  165,   and  oases  there  (m)  The  Eansa,  6  Asp.  Mar.  Gas. 

dted.  268  ;  Gf .  The  Scotia,  6  Asp.  Mar. 

(isNotara  ▼.  JECenderton,  L.  R.  7  Law  Gas.  641. 

Q.  £.  226;    and  see  The  Elina,  6  (n)  The  Hornet,  (1892)  P.  361. 

P.  D.  237,  note ;    The  Bemina,  12  (o)  The  Froetburg,  26  Fed.  Rep. 

P.  D.  36.  460. 

(A;)  The  BHna,  6  V.'D.2Z7,  note. 
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A  vessel  at  anchor  was  run  into  by  another  coming  out 
of  dock.  The  latter  was  held  in  fault  for  the  collision, 
but  not  for  injury  to  the  former  caused  by  her  falling  over, 
when  the  tide  fell,  at  a  grounding  berth  to  which  she  had 
been  improperly  taken  after  the  collision  (/>). 

Where  a  ship  is  sunk  at  sea  by  collision,  there  is  no  Owner  not 
obligation  upon  the  owner  to  raise  her,  even  if  it  would  be  J^  g^jJ^ 
possible  to  do  so  (q).  But  if  she  is  sunk  in  shoal  water,  or  ■I^  ^  ^^' 
in  a  position  in  which  there  is  no  difficulty  in  raising  her, 
her  owner  would  not  be  justified  in  at  once  abandoning 
her  (r).  Where  an  anchor  and  chain  were  slipped  to  avoid 
collision,  and  the  cost  of  recovering  them  would  have  been 
more  than  they  were  worth,  their  full  value  was  recovered 
as  damages  («).  If  he  elects  to  raise  her,  and  it  turns  out, 
upon  a  survey,  that  she  is  not  worth  repairing,  he  is 
entitled  to  recover  as  damages  the  expense  of  raising  and 
docking  her,  less  her  value  in  the  dock  {t).  If  he  repairs 
her  at  a  cost  exceeding  her  value  before  coUision,  he  cannot 
recover  the  cost  of  repairs  beyond  such  value ;  nor  any- 
thing in  the  nature  of  demurrage  (u).  Where  there  was 
such  delay  in  raising  her,  that  it  was  impossible  to  deter- 
mine the  amount  of  the  damage  done  by  the  collision,  the 
claim  was  dismissed  (^).  If,  acting  as  a  prudent  owner, 
he  elects  not  to  repair,  and  sells  her,  he  is  entitled  to 
recover  her  value  at  the  time  of  collision,  less  the  proceeds 
of  sale,  together  with  interest  from  the  date  of  the 
collision  (y). 

Where  a  ship  is  sunk  by  collision,  and  the  owner  pays 
to  the  wreck-raising  authority  the  cost  of  raising  her,  it 

(p)  The  Eenri  IK,  13  Quebec      .^^  ^'^"«  ^-  ^'^^>  ^8  Fed.  Rep. 
T  ^v/  379  >  -*  526. 

\q) '  The  mumhue,  3  W.  Rob.  168 ;       ^^  ^^"^  ^'   ^  ^^^*''*'   ^ 
The  Franeonia,  16  Fed.  Rep.  149;      '^:  ^'  %[^',  Vun^;^    T««l, 

JJed.  xCep.  4o4.  /  V    ri.  -  *" 

(r)  Ct.  The  Sairlah,  60  Fed.  liej^.  }"    rr,  ^.r,^  in-c.^   -o^^  70^ 

ZZ\  I  THe  Balii^e,  8  Wall  377^;  g  ^^'K,  S^^b^Al'.  lit 

M.  K 


130 


DAMAGES. 


Damages 
increased  by 
plaintiff  8 
ne;^ligeDce 
after  oollidon. 


Damage 
increased  by 
weak  state 
of  injured 
Tessel. 


would  seem  that  the  sum  so  paid  is  damages  recoverable 
from  the  wrongdoer  (a). 

Damages  for  ]os8  occurring  during,  or  after,  and  in  conse- 
quence of,  the  collision,  but  caused  partly  by  negligence  of 
the  plaintiff,  cannot  be  recovered  as  having  resulted  entirely 
from  the  defendant's  negligence  which  caused  the  collision. 
Where,  by  the  omission  to  cut  a  lanyard  which  held 
together  two  ships  which  had  been  in  collision,  the  damage 
was  increased,  it  was  held  to  have  been  caused  partly  by 
the  plaintiff's  negligence  in  not  cutting  the  lanyard  (a). 
So  damage  to  one  vessel  by  the  fluke  of  the  other's  anchor 
was  held  to  have  been  caused  by  the  negligence  of  both 
ships,  though  the  collision  was  caused  entirely  by  the  fault 
of  the  injured  vessel,  the  circumstances  being  such  that  the 
collision  would  have  been  harmless  but  for  the  fact  that 
the  other  vessel's  anchor  was  in  an  improper  position  ((). 

If  the  damage  received  in  a  collision  is  greater  than 
would  ordinarily  be  the  case  because  the  injured  ship  was 
in  a  weak  condition,  the  other  is  not  the  less  liable  for  the 
entire  loss,  if  she  is  in  fault  for  the  collision.  The  principle 
is,  that  if  a  part  of  the  damage  was  clearly  attributable  to 
the  wrongdoer,  and  it  is  impossible  to  draw  the  line  with 
precision,  and  to  say  how  much,  the  wrongdoer  must  make 
good  the  whole  loss  (c) ;  but  where  the  damage  occasioned 
by  the  collision  can  be  easily  discriminated,  defects  dis- 
closed in  consequence  of  the  collision,  though  existing 


(z)  It  was  so  admitted  in  The 
North  Britain,  ([1894)  P.  77.  As  to 
the  liability  of  the  owner  of  the 
sunken  ship  for  such  expenseSj  see 
The  Crystal,  (1894)  A.  C.  608; 
Howard  Smith  y.  WiUon,  (1896) 
A.  0.  679. 

(a)  The  Mastaehusetti,  1  W.  Rob. 
371 ;  see  also  The  Flying  Fish,  Br. 
&  Lush.  436 ;  Grill  v.  General  Iron 
Screw  Collier  Co,,  L.  R.  1  0.  P.  600 ; 
ibid.  3  O.  P.  476. 

{b)  The  Margaret,  6  P.  D.  76 ;  of. 
The  Young  Amerieay  64  Fed.  Bep. 


410  (damage  by  jagged  iron  on  a 
Bhip*s  side). 

(c)  The  Egyptian,  2  Mar.  Law 
Gas.  O.  S.  66;  The  Young  Ame- 
rica, mpra;  The  Syraatse,  18  Fed. 
Rep.  828  ;  The  Howard,  30  Fed. 
Rep.  280,  and  cases  there  cited ;  The 
Bemina  (No.  3),  6  Asp.  Mar.  Law 
Gas.  65 ;  The  Sam  Gaty,  6  Bissel,  190 
(Amer.  case).  But  see  The  Albert 
Edward,  44  L.  J.  Ad.  49  (damage 
to  a  mooring  dolphin  too  weak  to 
bear  an  ordmarj  strain). 
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prior  to  it,  cannot  be  charged  against  the  defendant  (d). 
In  America,  however,  it  has  been  held  that  where  a  canal 
boat  foundered  after  the  collision,  because  she  was  so  weak 
before  the  collision  that  she  could  not  go  into  dry  dock 
with  her  cargo  on  board  to  be  repaired,  the  loss  of  cargo 
was  not  proximately  caused  by  the  defendant's  negli- 
gence (e).  In  other  American  cases  (/)  half  damages 
were  given  in  such  a  case ;  and  it  is  held  to  be  negligence 
for  the  owner  of  an  old  and  weak  craft  to  expose  her,  with- 
out giving  warning  to  other  vessels,  to  the  ordinary  risks 
of  contact  with  other  craft  at  the  wharves  and  slips  of  New 
.York  harbour  (ff). 

What  have  been  called  consequential  damages — that  is  Gonflequential 
to  say,  damages  beyond  the  value  of  the  ship  or  the  cost  ^^°^^' 
of  repairs — ^may  in  some  cases  be  recovered  (h). 

Where  a  smack  was  run  down  whilst  engaged  in  per-  Lobs  of 
forming  a  salvage  service,  she  recovered  the  sum  she  would  g^va^e. 
have  received  as  salvage  reward  had  she  not  been  prevented 
from  completing  the  service  (t). 

So  freight  which  the  injured  ship  is  at  the  time  of  the  I^oss  of 
collision  engaged  in  earning,  or  under  contract  to  earn,  less  ^^ 
the  charges  which  would  have  been  incurred  in  earning  it, 
together  with  interest  from  the  probable  termination  of 
the  voyage,  is  always  allowed  as  damages  (k),  "  Loss  by 
contact  is,  amongst  other  things,  loss  of  the  freight  which 
the  ship  would  have  earned  if  she  had  not  been  crippled 
by  the  collision"  (/).    But  reasonable  efforts  must  be  made 

{d)  The  Prineestf  5   Asp.   Mar.  (h)  As  to  whether  the  questioQ 

Lav  Gas.  451.  of  consequential  damagfes  is  for  the 

{e)  The  New  Tork,  40  Fed.  Rep.  Gonrt  or  the  registrar  and  mer- 

900 ;  bat  see  The  J.  M,  North,  37  dhants,  see  below,  p.  849. 

Fed.  Bep.  270,  aliter,  (i)   The  Betsey  Cainet,  2  Hagg. 

(/)    The  OiUon,  86  Fed.  Rep.  Ad.  28. 

333  ;  The  City  of  Attgusta,  30  Fed.  (A-)  The  Northumbria,  L.  R.  3  A. 

Kep.  844.  &  E.  6. 

(ff)  The  SyraeuMy  18  Fed.  Rep.  (/)    Fer  Erie,   C.   J.,   Heard  v. 

828  ;   The  N.  B,  Starbuck,  29  Fed.  Solman,  19  0.  B.  N.  8.  1,  10.    As 

Rep.  797 ;  The  Beba,  22  Fed.  Rep.  to  the  cost  of  carrying  goods  to 

545  iheir  destination,  see  Bose  y.  MileSf 

4  M.  &  S.  101. 

k2 
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to  obtain  other  freight  when  the  vessel  is  able  to  earn 
it  (m).  Where  a  ship  was  run  down  whilst  on  a  voyage 
to  Norway  to  bring  home  a  cargo  of  lobsters,  and  another 
ship  was  taken  up  for  the  purpose,  it  was  held  that  the 
freight  of  the  lobsters  was  recoverable  as  consequential 
damages  (n). 

So  the  increase  in  value  of  cargo  on  board  and  belonging 
to  the  owner  of  the  injured  ship,  which  would  have  arisen 
had  the  cargo  been  carried  to  the  port  of  discharge,  and 
which  by  the  coUision  the  owner  is  prevented  from  earning, 
may  be  recovered  as  damages  in  the  collision  action  (o). 

If  the  injured  ship  sinks  in  consequence  of  the  collision, 
the  expenses  of  raising  and  docking  her  are  recoverable 
as  damages  (p).  And  salvage  or  towage  (q)  expenses, 
whether  incurred  by  the  owner,  or  paid  by  him  to  salvors, 
are  recoverable  as  damages,  if  they  are  incurred  properly, 
and  are  in  consequence  of  injury  received  in  the  colli- 
sion (r).  In  America  the  expenses  of  rescuing  and  sending 
ashore  the  crew  of  the  wrong-doing  ship,  and  of  the  conse- 
quent delay  to  the  other  ship,  were  allowed  as  damages  («). 
And  the  costs  of  both  parties  in  a  salvage  action  have  been 
recovered  (f) ;  but  in  a  later  case  some  doubt  was  thrown 
upon  this  decision  (it).  The  expense  of  bail  in  a  salvage 
action  is  clearly  not  recoverable  {x). 

The  cost  of  detaining  the  ship's  officers  whilst  the  ship 


(m)  The  C,  P.  naymond^  28  Fed. 
Rep.  765. 

(ft)  The  Torkshireman,  2  Hagg. 
Ad.  30,  note. 

(o)  The  Thyatira,  8  P.  D.  155. 

Ip)  The  Empress  Eugenie ^  Lush.. 
138  ;  The  Annie,  12  P.  D.  50. 

{q)  The  Injlexible,  Sw.  200 ;  The 
TUteher  and  The  Qrapeshot,  42  Fed. 
Rep.  604  ;  The  Benjamin  F.  Munt, 
Jr.y  34  Fed.  Rep.  816.  See  also 
The  Young  Atnerica,  26  Fed.  Rep. 
1 74 ;  The  Cepheus,  24  Fed.  Rep.  507 ; 
The  Fannie  Tuthill,  17  Fed.  Rep.  87. 

(r)  The  Linda,  Swab.  306 ;   The 


Liana,  2  Asp.  Har.  Law  Gas.  366 ; 
The  miliamina,  3  P.  D.  97,  99. 

(»)  Leonard  Y,  Whitwell,  19  Fed. 
Rep.  547. 

(0  The  Legatus,  Swab.  168.  Not- 
withstanding Tindall  y.  Bell,  11  M. 
&  W.  228,  it  is  not  neoessaiy  that 
the  defendant  in  the  salvage  action 
shonld  in  aU  cases  make  a  tender, 
so  as  to  entitle  him  to  the  costs  of 
the  salvage  action  from  the  wrong- 
doer in  the  collision. 

(u)  ITie  British  Commerce,  9  P. 
D.  128. 

(x)  Ibid. 
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was  "being  Tepaired  has  been  allowed  as  damages,  where  it  draining 
was  proved  that  the  custom  of  the  trade  was  not  to  dis-  crew, 
charge  the  ofiScers  at  the  end  of  the  voyage  (y).  In  America 
the  cost  of  detaining  the  crew  after  the  collision,  and  of 
attempts  to  save  the  cargo,  has  been  allowed  (z). 

Where  it  was  proved  that  the  market  value  of  a  yacht  Diminished 
snnk  in  a  collision  was  diminished,  it  was  held  in  Ireland 
that,  in  addition  to  the  sum  required  for  repairs,  the  differ- 
ence hetween  her  market  value  hefore  and  after  the  colli- 
sion was  recoverable  as  damages  (a). 

Where  the  owners  suffer  loss  by  the  enforced  idleness  of  Demurrage, 
their  ship  which  has  been  injured  in  a  collision,  demurrage 
is  allowed  by  way  of  damages  whilst  the  necessary  repairs 
are  being  effected.  And  demurrage  runs  whilst  the  ship  is 
detained  for  the  transaction  of  business  connected  with  the 
collision,  such  as  making  a  protest  and  obtaining  the  neces- 
sary official  documents  (b). 

A  lightship  and  a  dredger  (c),  the  property  of  the  Mersey 
Docks  and  Harbour  Board,  were  sunk  in  two  collisions,  both 
caused  by  the  fault  of  the  other  ships.  Upon  the  question 
as  to  the  amount  of  damages  it  was  held  by  the  Court  of 


(y)  The  Ixflexiblej  Swab.  200. 

{z)  Hoffman  v.    Union    Ferry  of 
Brooklyn,  68  New  York  Rep.  386. 

(a)   The  Georgiana  and  The  Angli" 
can,  21  "W.  Rob.  280. 

[h)  The  aty  of  Buenot  Ayres,  1 
A^.  Har.  Law  Cas.  169;  The 
Clarence,  3  W.  Rob.  283  ;  The  In- 
Jfejrible,  Swab.  200;  The  Star  of 
India,  1  P.  D.  466.  As  to  demur- 
ragfe  where  the  injured  ship  is  one 
of  a  line  adyertised  to  sail  at  fixed 
dates,  see  The  Black  Prince,  Lush. 
668.  In  The  City  of  Peking,  1 5  Ap. 
Ca.  438,  a  claim  for  demurrage, 
whilst  a  substituted  vessel  belong- 
ing^ to  the  same  owners  did  the 
work  of  the  injured  vessel,  was 
disallowed.  As  also  in  The  Emerald 
and  The  Oreta  Holme,  mentioned 
below.  If  the  injured  ship  is 
a  paasenger  ship  ronning  in  an 


advertised  service,  it  is  held  in 
America  that  the  owner  is  entitled 
to  receive  as  damages  the  probable 
cost  of  hiring  another  vessel  to  per- 
form her  service ;  and  not  the  less 
so  because  he  has  another  vessel 
kept  as  a  stand-bj  to  be  used  in 
case  of  accidents  ;  The  Em)na  Kate 
Mom,  50  Fed.  Rep.  846 ;  cf.  The 
Cayaga,  7  Blatchf .  390 ;  The  Osceola, 
34  Fed.  Rep.  921.  Where  the  in- 
jured ship  lost  her  charter  and  got 
a  new  and  less  profitable  one,  the 
difference  between  the  values  of 
the  two  charters  was  allowed  as 
damages  ;  The  Belgenland,  36  Fed. 
Rep.  504.  As  to  the  usual  rate  of 
demurrage,  see  The  City  of  Buenos 
Ayrex,  ubi  eup. 

{e)  Tlie  Emerald  and  The  Greta 
Holme,  (1896)  P.  192  ;  cf.  The  Rut- 
land,  (1896)  P.  195,  note. 
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Appeal  that  the  Board  were  entitled  to  reoover  the  cost  of 
raising  the  wreoks,  to  be  estimated  upon  the  principles 
laid  down  in  The  HanHngton{c)y  namely,  by  ascertaining 
the  yearly  amount  expended  upon  the  up-keep  of  the 
wreok-raising  plant ;  but  that  nothing  could  be  reoovered 
for  loss  of  the  use  of  the  plant.  Upon  the  last  point, 
however,  this  judgment  was  (30th  July,  1897)  reversed 
by  the  House  of  Lords. 

Where  damages  are  estimated  upon  the  footing  of  a 
total  loss,  although  in  fact  the  ship  is  subsequently  saved 
and  repaired,  with  the  exceptions  mentioned  above,  no 
more  than  the  ship's  value  at  the  time  of  the  collision  can 
be  recovered.  In  such  a  case  nothing  will  be  allowed  for, 
or  in  the  nature  of,  demurrage  {([). 

In  some  of  the  cases  {e)  where  damages  were  allowed  in 

respect  of  the  loss  of  a  specific  voyage,  demurrage  daring 

the  probable  duration  of  the  voyage  appears  to  have  been 

allowed;  this  was  clearly  wrong  (/). 

Lofls  of  Where,  in  consequence  of  the  collision,  a  vessel  lost  the 

er-party.  "jj^j^^g^  ^f  ^  charter,  damages  were  allowed  for  the  loss 

of  the  charter-party  in  addition  to  demurrage  (</).  The 
principle  upon  which  loss  of  a  charter  is  allowed  as 
damages  is  that  the  value  of  the  charter  is  an  accurate 
measure  of  the  value  of  the  ship  to  the  owner  during  the 
time  she  is  under  repair,  or  is  otherwise  by  reason  of  the 
collision  prevented  from  earning  money  or  being  of  use  to 
her  owner.  Where  at  the  time  of  the  collision  there  is  no 
existing  charter,  but  there  is  a  contract  omder  which  the 
ship  is  engaged  to  sail  upon  a  profitable  voyage,  the  pro- 
bable earnings  of  the  ship  under  the  contract  will  be  allowed 
as  damages.  The  Argentine^  at  the  date  of  the  collision, 
was  under  an  engagement  to  take  in  a  cargo  at  Antwerp 

{c)  13  p.  D.  48.     Of.  The  North  (/)  The  Argmtmo,  U  App.  Caa. 

Britain,  tupra,  p.  130.  519,  523. 

(d)  The  Chlumbue,  3  W.  Bob.  158.  (ff)  The  Star  of  JndiOy  ubi  eupra  ; 

(e)  The  Star  of  India,  I  P.  D.  The  Contett,  ubi  eupra. 
466 ;  The  Coneett,  6  P.  D.  229. 
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for  Batoum,  takiiig  the  place  of  one  of  a  line  of  ships 

adyextiaed  to  sail  between  Antwerp  and  Batoum.    It  was 

held  by  the  House  of  Lords,  affirming  the  decision  of 

Eowen  and  Ldndlej,  L.JJ.    (diss.  Lord  Esher,  M.E.), 

that  there  should  be  allowed  as  damages  by  the  collision 

^'the  ordinary  and  fair  earnings  of  such  a  ship  as  The 

ArgentinOy  haviag  regard  to  the  fact  that  she  was  put  up 

as  one  of  W.  and  L.'s  line  of  steamers  trading  to  the  Black 

Sea,  and  advertised  as  such  "  {h). 

A  fishing  smack  recovered,  besides  the  value  of  her  nets  Loes  of 
and  gear  which  she  was  obliged  to  cut  adrift,  the  amount  yoyage. 
she  might  reasonably  have  expected  to  earn  during  the 
rest  of  the  season  (f).  But  it  was  held  by  Sir  J.  Hannen 
in  a  recent  case  that,  where  the  boat  is  totally  lost  (in  the 
case  before  the  Court  she  was  a  French  boat  sunk  by 
collision  on  the  banks  of  Newfoundland),  the  prospective 
catch  of  fish  could  not  be  recovered,  and  the  damages  were 
confined  to  the  value  of  the  boat  and  gear  {k). 

The  value  of  an  anchor  and  chain  properly  slipped  in  Anchor 
the  hope  of  avoiding  collision  will  be  recoverable  as  ^^^^^ 
damages,  whether  the  step  is  successful  or  not  (/). 

In  America,  average  charges  incurred  by  a  cargo  owner  Average 
in  a  foreign  port,  by  reason  of  a  collision  in  American  ^'^^^'fi^* 
waters,  were  recovered  as  damages  caused  by  the  colli- 
sion (m).     In  this  country  a  similar   claim  was  disal- 
lowed {mm). 

Damages  which,  although  consequent  upon  the  collision,  Bemoteness 
do  not  immediately  or  necessarily  flow  from  it,  cannot  be  *^  ^' 
recovered  against  the  ship  in  fault  for  the  collision  (n). 


(k)  The  Argentine,  13  P.  D.  191 ; 
14  App.  CaSr  519.  As  to  a  con- 
tract under  which  the  owner  of  the 
injnred  yeesel  is  able  to  ran  another 
of  his  own  ships,  see  The  City  of 
Alexandria,  40  Fed.  Bep.  697. 

(t)  The  Gleaner,  3  Asp.  Mar. 
Law.  Gas.  582  ;  The  Clarence,  3  W. 
Bob.  283,  286 ;  The  Ritohtto,  8  P. 
D.  109.  In  Boman  law  aliUr, 
D.  9,  2,  29,  % 


{h)  The  CUy  of  Borne,  Ad.  Div. 
11th  May,  1887.  So,  m  America, 
Ouibert  t.  The  George  Bell,  3  Fed. 
Bep.  581. 

(/]  Johanssen  y.  The  JElvina,  4 
Fed.  Bep.  673 ;  Majoribanks  y. 
Boyd,  supra,  p.  32. 

(m)  The  Energia,  66  Fed.  B.  604. 

\mm)  TheMarpeeea,  (1891)  P.  403. 

(»)  As  to  remoteness  of  damages, 
see  Majne  on  Damages,  3rd  ed. 
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Where  the  master  and  part-owner  of  a  vessel  lost  hy  colli- 
sion claimed  his  probable  future  earnings  as  master,  and 
profits  as  part-owner,  it  was  held  that  he  was  entitled  to 
nothing  more,  by  way  of  damages,  than  the  value  of  the 
ship  at  the  time  of  the  collision  (o).  And  where  a  vessel 
put  into  port  for  repairs  necessitated  by  collision,  and  her 
cargo  of  fruit  was  necessarily  discharged  to  enable  the 
repairs  to  be  made,  and  reloaded,  damage  occasioned  partly 
by  handling  and  partly  by  natural  decay  during  the  delay 
was  held  not  to  be  damage  "  consequent  upon  collision," 
within  the  meaning  of  a  policy  of  insurance  (p). 

It  has  never  been  the  practice  to  give  damages  for  loss 
of  market  for  cargo  on  board  a  ship  injured  by  collision  (q). 
The  difference  between  the  price  of  the  goods  when  they 
arrive  at  the  port  of  discharge  and  the  price  when  they 
ought  to  have  arrived,  and  but  for  the  collision  would  have 
arrived,  is  so  uncertain  that  it  cannot  be  held  to  be  the 
reasonable  consequence  of  the  collision.  It  has  been  sug- 
gested that  there  is  a  distinction  between  an  action  for 
tort  and  an  action  upon  the  contract  of  carriage,  and  that 
damages  for  loss  of  market  may  be  recovered  in  the  former 
but  not  in  the  latter  form  of  action.  There  seems  to  be  no 
ground  for  such  a  distinction  (r). 

Damages  for  loss  of  life  are  recoverable  under  Lord 
Campbell's  Act  («)  by  the  relatives  or  legal  personal  repre- 
sentatives of  persons  killed  in  a  collision  in  a  personal 


40  seq. ;  2  Smith's  L.  C,  9th  ed. 
688  seq.;  and  p&r  Martin,  B.,  in 
Wilson  T.  NeiDport  Dock  Co.y  L.  R. 
1  Ex.  177,  187;  cf.  The  Oertor, 
supra,  p.  18.  As  to  whether  re- 
moteness is  a  question  for  the 
registrar  or  the  Ck)art,  see  infra, 
p.  349. 

(o)  The  Columbus,  3  W.  Rob.  1 58 ; 
and  see  The  Clarence,  3  W.  Rob. 
283.  As  to  probable  catch  of  fish, 
Abordage,  Nautique,  Gaumont,  s. 
148. 

(jP)  Tink  V.  Fleming,  25  Q.  B.  D. 
396. 


{q)  The  Parana,  2  P.  D.  118, 
124 ;  The  NottingHxll,  9  P.  D.  106 ; 
Smith  V.  Condry,  1  How.  28;  The 
Jos.  W.  Dyer  v.  National  Steamship 
Co,,  14  Biatchf.  483.  See,  how- 
ever, France  Y.  Gaudet,  L.  R.  6  Q.  B. 
199,  where  the  price  of  goods  con- 
tracted to  be  sold  at  a  profit  was 
recovered  in  an  action  for  conver- 
sion. 

(r)   The  Netting  Hilh  ttbi  supra. 

(*)  9  &  10  Vict.  c.  93 ;  27  &  28 
Vict.  c.  96.  As  to  assessment  of 
damages  by  a  jury  in  the  Admiralty 
Division,  see  The  Orwell,  13  P. 
D.  80. 
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action  against  the  person  liable,  but  not  in  proceedings  in 
rem  (t).    And  it  has  been  held  in  Canada  that  the  Yioe- 
Admiralty  Courts  Act,  1863  (26  Vict.  c.  24),  s.  10,  does  not 
give  Admiralty  jurisdiction  in  case  of  personal  injury  («). 
Damages  recovered  by  the  shipowner  in  a  collision  action  Damages  not 

,       i_»xx  1"      ^      Ti        1  ?  J       J  subject  to  life 

are  not  subject  to  a  clami  for  ufe  salvage  services  rendered  salyage  claim, 
to  his  ship  in  consequence  of  the  collision  (x). 

A  penalty  of  60/.  in  addition  to  damages  can  be  recovered  Pcrnalty  for 
against  a  ship  that  injures  a  light-ship  (y).  %ht^Bhip. 

Full  damages  may  be  recovered  by  the  injured  party  Damages 
though  he  has  been  compensated  for  the  whole  or  part  of  ^dby°" 
his  loss  by  his  insurers  (s).     But,  as  will  be  seen  below  (a),  msuiera. 
he  will  hold  such  damages  as  he  may  recover,  to  the  ex- 
tent of  the  sum  received  from  his  insurers,  in  trust  for  his 
insurers. 

Damages  recoverable  by  a  cargo-owner,  or  by  a  pas-  Damages  re- 
8enger,  upon  the  contract  of  carriage,  are  such  as  "  a  man  ^Jf^^'®  ^^ 
when  making  the  contract  would  contemplate  would  flow  upon  the 
from  a  breach  of  it"  (6).     This  somewhat  vague  rule  is  ^lage.^ 
the  only  one  to  be  extracted  from  the  cases.     It  is  beyond 
the  scope  of  this  work  to  discuss  the  general  subject,  and 
it  is  sufficient  here  to  state  that  a  breach  of  the  contract 
of  carriage,  consisting  in  negligence  of  the  carrier  causing 
collision  and  loss  of  the  goods  carried,  has  the  same  effect 
as  regards  liability  to  damages  as  a  breach  of  the  contract 
in  any  other  respect  (c). 

The  shipowner's  general  liability  as  carrier  is  considered 
elsewhere  (d), 

(t)  TkeBemina,  No.  2,  13  App.  Q.  B.  Ill,  121. 

Cas.  1 ;  The  Thtta,  (1894)  P.  280.  {e)  As  to  the  subject  generaUy, 

(a)   Th4  Enrique,  Stoekton,  V.  Ad.  see  Mayne  on  Damages,  4th  ed. 

Dig.  Canada,  157.  pp.  12  seq.;  Sedg^wiok  on  Damages, 

(x)   The  Annie,  12  P.  D.  50.  8th  ed.  toI.  2,  pp.   239,  605,  seq. 

(y)  17  &  18  Vict.  c.  104,  8.  414.  The    Parana,     1    P.    D.     462;     2 

(«)    Taiet  T.  JFhyte,  4  B.  N.  0.  P.  D.  118 ;    MeMahon  v.  Field,  7 

272;    Bradbum  v.    Great    Western  Q.  B.  D.  691  ;  Lilleyy.  Doubledvy, 

Mail.  Co.,  L.  R.  10  Ex.  1.  ib,  510,  are  amongfst  the  later  cases 

(a)  P.  322.  on  the  subject. 

(b)  Per  Blackburn,  J.,  Hobbs  v.  (rf)  Infra,  p.  367. 
Ltmdan  i  S.  W,  Bail.  Co,,  L.  B.  10 


138  DAMAGES. 

Efleot  of  the  The  rule  as  to  division  of  loss  where  both  ships  are  in 
division  of  fault,  whilst  it  extends  the  right  to  recover  damages  by 
lofls  upon  the   superseding  the  common  law  doctrine  of    contributory 

amount  of  ,  , 

damages  re-  negligence,  also  limits  the  amount  of  damages  recoverable 
ooyerable.  ^  one-half  the  claimant's  loss.  In  the  case  of  an  owner 
of  cargo  on  board  one  ship  suing  the  other  in  tort,  it 
abridges  to  this  extent  his  common  law  right  to  recover 
full  damages.  But  it  does  not  affect  his  right  to  recover 
full  damages  upon  the  contract  of  carriage  (e).  And  if 
part  of  the  loss  has  been  recovered  in  damages  against  the 
owner  of  the  carrying  ship,  the  balance  up  to  one-half  the 
loss  may  be  recovered  against  the  other  ship  (/).  The 
effect  of  the  rule  as  to  division  of  loss  is  fuUy  considered 
in  the  next  chapter. 

The  Acts  limiting  the  shipowner's  liability  largely  affect 
the  amount  of  damages  recoverable  by  the  sufferer  in  a 
collision.  These  enactments  also  are  fully  considered  in 
another  chapter  (g). 

{e)  See  Chartered  Mercantile  Bank  Har.  Law  Gas.  416. 
of  India  v.  Netherlands  India  Steam  (/)  The  Demetrius,  L.  B.  3  A.  & 

Navigation  Co.,  9  Q.  B.  D.  118  ;  10  £.  623. 
Q.  B.  D.  621 ;  The  Bushire,  b  Asp,  (^)  Infra,  p.  176. 
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CHAPTEE  VI. 

THE  BULB  AS  TO  DIVISION  OF  LOSS. 

Fob  the  purpose  of  determining  by  whom  and  in  what  The  four  oaaes 
shares  the  loss  is  to  be  bome,  collisions  between  ships  have  ^'  <»^^on. 
been  divided  into  four  classes.  ''In  the  first  place  it 
(eoUision)  may  happen  without  blame  being  imputable  to 
either  party,  as  where  the  loss  is  occasioned  by  a  storm  or 
other  vis  niqjor.  In  that  case  the  misfortome  must  be 
borne  by  the  party  on  whom  it  happens  to  light,  the  other 
not  being  responsible  to  him  in  any  degree.  Secondly,  a 
misfortune  of  this  kind  may  arise  where  both  parties  are  to 
blame — ^where  there  has  been  want  of  due  diligence  or 
of  skill  on  both  sides.  In  such  a  case  the  rule  of  law  is 
that  the  loss  must  be  apportioned  between  them,  as  having 
been  occasioned  by  the  &ult  of  both  of  them.  Thirdly,  it 
may  happen  by  the  misconduct  of  the  suffering  party 
only ;  and  then  the  rule  is  that  the  sufferer  must  bear  his 
own  burden.  Lastly,  it  may  have  been  the  fault  of  the 
uiip  which  ran  the  other  down ;  and  in  this  case  the  inno- 
cent party  would  be  entitled  to  an  entire  compensation 
from  the  other  "  (a). 

This  statement  of  maritime  law  of  England  as  to  the 
incidence  of  loss  in  case  of  collision  does  not  occur  in  any 
sentence  or  judgment;  it  is  an  obiter  dictum  of  Lord 
Stowell.  It  has,  however,  never  been  questioned  as  an 
accurate  statement  of  the  law;   it  has  been  cited  with 

(a)  Per  Loid  Stowell  (Oien  Sir      vHU^  dted  2  Shaw's  App.  Gas.  395, 
W.  Soott),   Ths  Woodrop  Sims,   2      is  a  diotum  to  the  like  effect. 
Dodo.  83,  85.     In  Tk$  Lord  Mel- 
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HiBtory  of  the 
rule. 

The  Laws  of 
Oleron. 


approval  in  the  House  of  Lords  (J),  and  it  has  frequently 
been  acted  upon  by  the  Courts  since  its  deliverance  in  the 
year  1816.  It  is,  however,  open  to  two  criticisms.  In  the 
first  place,  it  is  not  in  accordance  with  numerous  decisions 
of  the  High  Court  of  Admiralty  during  the  seventeenth 
and  eighteenth  centuries.  During  that  period  the  rule 
of  division  of  loss  was  frequently  applied  in  cases  where 
the  cause  of  collision  was  uncertain,  and  also  where  the  col- 
lision was  purely  accidental  (c).  However,  whatever  doubts 
there  may  be  as  to  the  scope  of  the  rule  when  Sir  W. 
Scott  thus  stated  it  in  1816,  there  can  be  no  doubt  that  at 
the  present  day,  whether  by  cmnmunis  error  or  otherwise  is 
immaterial,  the  rule  is  applied  only  in  cases  of  both  to 
blame.  Secondly,  recent  cases  show  that  the  loss  is  not 
divided  in  every  case  where  there  is  "  want  of  due  diligence 
or  of  skill  on  both  sides,"  but  that  a  ship  is  liable  only  for 
such  want  of  diligence  or  skill  as  has  caused  or  contributed 
to  the  loss.  Upon  this  point  there  has  been,  if  not  an 
alteration  of  the  law,  an  increasing  disposition  to  dis- 
regard negligence  which,  though  connected  with  the  colli- 
sion, is  not  its  proximate  cause  (see  cases,  supra^  p.  22). 

The  earliest  trace  {d)  of  the  rule  as  to  division  of  loss 
appears  in  the  Laws  of  Oleron,  a  code  of  maritime  law 
attributed  to  the  twelfth  century  (e),  and  introduced  from 
Aquitaine  into  this  country  not  later  than  the  fourteenth 
century  (/).     This  code  contains  a  provision  (Art.  15)  that 


(*)  (1824)  Say  V.  Ze  Neve,  2 
Shaw,  So.  App.  Ca.  395. 

(r)  The  authorities  for  the  state- 
ment in  the  text  are  a  series  of 
cases  (unreported)  coUeoted  from 
the  Admiralty  CJourt  books.  They 
are  set  out  in  the  note  at  the  foot 
of  this  chapter. 

if)  The  Book  of  Exodus,  Ch. 
XXI.,  w.  36,  36,  is  cited  by  Qeirao 
in  support  of  the  rule.  The  passage 
is  as  follows:  ''And  if  one  man*s 
ox  hurt  another's,  that  he  die ; 
then  they  shall  sell  the  lire  ox. 


and  divide  the  money  of  it ;  and 
the  dead  ox  also  they  shall  divide. 
Or  if  it  be  known  that  the  ox  hatJi 
used  to  push  in  time  past,  and  his 
owner  hath  not  kept  him  in ;  he 
shall  surely  pay  ox  for  ox;  and 
the  dead  shall  be  his  own." 

{e)  1  Pardessus,  Collection  des 
Lois  Maritimes,  pp.  283  teq. 

(/ )  The  Record  or  Roll  Le  Supe- 
rioritaic  Maris  et  Jure  Admiralitatia 
Anglia  of  12  Ed.  3  (1338),  refers 
to  La  Ley  Olejrroun  as  the  law  of 
the  Englii^  Admiralty :  see  Pry nne, 
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when  a  ship  at  anclior  ib  damaged  by  a  ship  under  way, 
the  loss  on  the  aliip  shall  be  divided  between  the  owners 
of  the  two  ships,  and  the  loss  on  the  cargo  between  the 
merchants  {g)^  provided  the  master  and  mariners  of  the 
ship  under  way  swear  that  they  did  not  do  the  damage 
wittingly  (A).  The  rule  is  stated  to  be  so  framed  in  order 
to  deter  the  owners  of  old  and  inferior  ships  from  trying 
to  make  money  by  getting  them  sunk  on  purpose. 

This  provision  for  distributing  the  loss  in  case  of  collision 
appears  in  yarious  forms  in  the  laws  of  Wisby  and  other 
Northern  Codes,  in  the  Consolato  del  Mare,  in  the  Ordon- 
nanoe  de  la  Marine  of  Louis  XIY.,  and  in  almost  every 
code  of  maritime  law  since  the  middle  ages.  The  division, 
howeyer,  is  not  by  all  the  codes  made  in  equal  shares;  and 
in  some  the  loss  appears  to  have  been  distributed  in  the 
way  of  general  average  contribution  (i).  The  principle  or 
idea  underlying  the  rule  seems  to  have  been  that  collision 
was  a  peril  of  the  sea — a  common  misfortune  to  be  borne 
by  all  parties,  either  equally  or  rateably  according  to  their 
intereste  at  risk. 

The  xule  of  dividing  the  loss  being  found  in  the  Laws  of  The  English 
Oleron.  and  the  early  codes,  the  judges  of  the  English  -A^^^^^^^- 
Admiralty  were  at  a  loss  to  find  reasons  for  applying  it 
when  negligence  was  proved  against  one  or  both  ships. 
The  idea  of  a  collision  having  been  caused  by  negligence 
does  not  seem  to  have  been  present  to  the  minds  of  the 
framers  of  the  Laws  of  Oleron ;  and  it  is  not  very  distinct 
in  the  later  codes.     When,  in  the  early  part  of  the  seven- 


Animadr.  109 ;  Seidell's  Mare 
GUusiun,  1.  2,  c.  24.  A  record 
sefc  oat  bj  Pryxme,  Animadv.  110, 
117,  shows  that  the  Law  of  Oleron 
was  administered  in  the  local  Court 
of  Bristolin24Ed.  3(1350).  There 
are  extant  in  the  archives  of  the 
City  of  London  and  elsewhere  in 
this  ooontry  MSS.  of  these  laws 
dating  from  the  early  part  of  the 
14th  oentory :  Black  Book,  of  the 


Admiralty,  Bolls  Ser.  vol.  1,  Ixzzil. 
(^)  *  ^  lie  dommage  doit  estre  ap- 

Srisie  et  party  par  moitie  entre  les 
eox  nefs,  et  les  yius  qui  sent 
dedens  les  deux  nefs  doivent  par- 
tir  du  dommage  entre  les  mar- 
chaunts'':  Black  Book,  i.,  108; 
ii.,  229,  1449;  iii.,  21. 
ih)  De  bon  gr6. 

(i)  See  further,  as  to  these  codes, 
the  note  at  the  foot  of  this  chapter. 
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teenth  century,  collision  cases  became  frequent  in  the 
Admiralty  Court,  the  question  of  negligence  comes  into 
prominence;  and  it  is  just  at  this  time  that  sentences 
dividing  the  loss  first  appear  in  the  records.  Whether, 
previously  to  this  date,  loss  arising  from  collision  was,  in 
practice  and  in  fact,  divided,  is  uncertain.  There  is  no 
record  earlier  than  the  seventeenth  century  of  loss  by 
collision  having  been  divided  by  a  sentence  of  the  English 
Admiralty.  In  the  seventeenth  century  there  are  many 
sentences  dividing  or  apportioning  the  loss;  but  the 
reasons  given  for  dividing  the  loss  are  various  and  incon- 
sistent. Sometimes  it  is  because  the  collision  was  not 
wilful,  sometimes  because  of  the  diflSculty  of  proving  negli- 
gence (A),  sometimes  because  of  the  difficulty  of  apportion- 
ing the  loss  to  the  degree  of  fault.  As  the  idea  of  liability 
for  negligence  developed,  and  nautical  experts  were  called 
in  to  assist  the  Admiralty  judges  in  dealing  with  questions 
of  seamanship,  so  the  necessity  for  finding  some  intelligible 
reason  for  the  arbitrary  r«s^iV;?/w  ywrfiiciww  became  apparent. 
So  late  as  1648  a  sentence  occurs  in  which  its  application 
is  expressed  to  depend  upon  the  principles  of  general 
average  contribution.  Not  until  the  last  century  is  it 
expressly  applied  to  a  case  where  both  ships  are  found  to  be 
in  fault ;  and  as  late  as  1789  it  is  applied  where  neither 
ship  was  in  fault.  The  development,  in  the  common  law 
courts,  of  the  doctrine  of  contributory  negligence  probably 
supplied  a  plausible  reason  for  the  application  of  the  rule 
in  the  case  of  "  both  to  blame  " ;  and  also  for  confining 
its  application  to  that  case  alone.  Further  information  as 
to  the  history  of  the  rule  in  medisBval  law,  and  in  the 


{k)  Cf.  Grotins  de  jure  belli  et  nature  k  meriter  qae  oeloi  k  qui 

IMkciSy  1.  2,  o.  17,  §  21  ;  Locoen-  elle  est  impute  supporte  le  dom- 

tiiu,  1.  3,  o.  9,  §  11 ;  Valin,  but  ma^  en  entier,  il  aniye  prefique 

rOidonnance,  1.  3,  tit.  7,  Art.  11,  toujours  que  le  dommage  re^n  de 

Yol.  2,  183,  par  la  difficult^  de  re-  part  et   d*autre  est  ji^   ayarie 

oonnoitze  de  quel  cdt6  eet  la  fante,  oommune." 
et  jnger  m&me  si  la  laute  est  de 


ITS  POLICY,  JUSTICE  AND  ORIGIN. 
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Englifih  Admiralty,  will  be  found  in  tho  note  at  the  foot 
of  the  present  chapter. 

Ajb  to  the  policy  and  justioe  of  the  rule,  there  has  been  TcBoy  of 
much  difference  of  opinion.  Cleirao  approves  of  it  upon 
the  questionable  ground  that  the  law  must  not  give  any 
inducement  to  the  owners  of  old  and  worthless  ships  to  get 
them  run  down  for  the  sake  of  the  damages  they  may 
recover  (/).  That  he  had  not  a  high  opinion  of  its  justioe 
seems  probable  from  his  stigmatizing  it  as  judicium 
ruBticorum  (w),  a  term  applied  to  it  also  by  Chancellor 
Kent  («).  In  the  courts  of  this  country  it  has  been  much 
abused.  Lord  Denman,  C. J.,  said  of  it :  "  It  is  an  arbi- 
trary provision  of  the  law  of  nations,  not  dictated  by 
natural  justice,  nor,  possibly,  quite  consistent  with  it "  (<?). 
And  more  recently  Lord  Selbome,  C,  has  spoken  of  it  in 
similar  terms  {p).  The  arguments  adduced  in  its  favour 
are  as  fanciful  as  they  are  divergent.  The  reason  given 
by  Cieirac,  that,  but  for  it,  shipowners  would  purposely 
get  their  ships  run  down,  on  the  chance  of  recovering 
excessive  damages,  seems  far-fetched.  That  the  rule  con- 
duces to  safety  at  sea,  by  encouraging  shipmasters  to  take 
every  -possible  precaution  (g),  or  that  it  makes  masters  of 


(Q  *'Est  considerable  que  les 
gens  de  mer  aont  ordinairement 
endins  an  mal  et  k  la  l)araterie  "  : 
Cieirac,  Us  et  CooBtnmes  de  la 
Her,  p.  68 ;  Bonlaj  Patj,  tit.  12, 
8.  6 — a  low  estimate  of  maritime 
morality,  shared  by  judges  of  the 
Admiralty  in  recent  times.  See 
ptr  Dr.  Lushington,  The  Lady 
Campbell,  2  Hag.  A.  ft  E.  6 ;  and 
Sir  B.  PhiUimore  in  The  Maeleod, 
5  P.  D.  264. 

(m)  ''Les  jniisconsnltes  nom- 
ment  et  qualifient  oette  dddsion  par 
moiti^  judicium  rusiieorum  .  .  .  et 
se  prattiqne  ordinairement  par  les 
arbitres,  arbitrateurs,  et  amiables 
compositeixrSy  lors  et  quand  Tint^- 
rieur  des  parties,  on  le  motifs  de  la 
qnsBtion  n'est  pas  k  desooayert  et 


oonnen ;  on  bien  qnand  il  y  a  de 
la  ooulpe  de  part  et  d'autro — out 
quando  aunt  diversajudieum  opiniones 
hine  et  inde  probabil,  Boer.  dec.  42, 
n.  32 — tel  fut  le  jugement  reconneu 
tant  jnridio  dn  sage  Boy  Salomon, 
qu*il  donna  sur  la  question  naturele 
entre  deux  mers  "  [eie). 

(n)  3  Kent's  Ck>mm.  §  231. 

(o)  Be  Vaux  t.  Salvador,  4  Ad.  ft 
El.  420. 

(p)  7  App.  Gas.  799. 

Iq)  CeUe-ci  est  fond^  sur  une 
raison  d'int^t  pnblio,  ii  fin  de 
rendre  les  mattres  des  navires  plus 
soigneux  k  prendre  toutes  les  pre- 
cautions possibles  pour  ^viter  cet 
abordage :  Pothier,  vol.  4,  p.  444, 
Ayaries,  }  165. 
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large  ships  more  careful  of  small  ones  (r),  as  has  been 
suggested  by  other  authorities,  is  at  least  doubtf  uL  That 
it  tends  to  avoid  interminable  litigation,  as  has  been  stated 
by  a  high  authority  in  this  country  («),  is  not  evident, 
lindley,  L.J.,  is  of  opinion  that,  *where  the  negligence  of 
the  two  ships  is  equal,  it  works  better  justice  than  the  rule 
of  the  common  law.  "  Why,  in  such  a  case,  the  damages 
should  (at  common  law)  not  be  apportioned,  I  do  not 
profess  to  understand  "  (t).  In  some  cases,  however,  as 
applied  in  this  country,  it  works  positive  injustice.  It 
prevents  the  innocent  owner  of  cargo  on  board  either  ship 
from  recovering  from  the  wrong-doing  owner  of  either 
ship  more  than  half  his  loss  {u) ;  and  a  recent  case  before 
the  House  of  Lords  shows  that  it  works  in  an  arbitrary 
and  uncertain  manner  when  combined  with  the  statutory 
limitation  of  liability  (jr). 
Merchant  By  17  &  18  Yict.  c.  104,  s.  298,  where  both  ships  in- 

1864^^*  '  fringed  the  statutory  steering  rule,  the  Admiralty  rule  as 
to  division  of  loss  was,  in  effect,  repealed.  Where  one  of 
the  ships,  A.,  infringed  the  statutory  rule,  and  the  other, 
B.,  was  in  fault  in  some  other  respect  {e,  g.y  look-out),  A. 
could  recover  nothing,  whUe  B.  recovered  half  his  loss. 
If  both  ships  were  in  fault  cargo  owners  could  recover  half 
their  loss  in  all  cases.  This  imsatisfactory  state  of  the  law 
was  put  an  end  to  by  25  &  26  Vict.  c.  63  (y). 
Jadioainre  Before  the  passing  of  the  Judicature  Act  the  rule  as  to 

division  of  loss  had  no  application  except  in  the  Court  of 
Admiralty.  Elsewhere  the  rule  that  a  person  cannot  re- 
cover damages  for  loss  caused  wholly  or  in  part  by  his 
own  negligence  was  applied  in  collision  as  in   all   other 

(r)  See  Bell's  Comm.  (ed.  1870,  Gas.  1,  as  to  the  authority  of  The 

by  MoLaren),  i.  627.  Milan, 

(«)  See  per  Lord  Blaokbum,  7  {x)  The  VoorwaarU  and  The  Khe- 

App.  Cas.  819.  rfiw,  infray  p.  ]60. 

(0  The  BemifMy  12  P.  D.  58,  89.  (y)  Continued  by  67  &  68  Vict. 

(u)  Seej9<T  Lord  Blackburn,  i6.;  c.  60,  s.  419.    See  further  as  to 

The  Milan,  Lush.  388 ;  but  see  The  this,  eupraf  p.  48. 
Bemina,  12  P.  D.   68 ;   13  App. 


Act. 
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oaaes.    The  Judicature  Act  (36  &  37  Vict.  o.  66),  b.  25, 
sab-8.  9,  enacts  as  follows : — 

In  any  cause  or  proceeding  for  damages  arising  out  of  a 
oolliaion  between  two  ships,  if  both  ships  shall  be  found  to 
have  been  in  fault,  the  rules  hitherto  in  force  in  the  Court  of 
Adoodraliy ,  so  far  as  they  have  been  at  variance  with  the  rules 
in  force  in  the  Courts  of  common  law,  shall  prevail  (z). 

The  law,  therefore,  as  to  the  incidence  of  loss  where  both 
ships  are  in  fault,  is  now  the  same  in  all  the  Courts  (a). 

The  rule  prevails  in  some,  but  not  in  all,  the  colonies  Colonial  law. 
and  dependencies  of  Great  Britain.  In  Canada,  by  a 
recent  statute  {b)  it  applies  in  the  common  law,  as  well  as 
Admiralty,  Courts.  In  St.  Lucia  it  applies  where  the 
cause  of  oollision  is  unknown,  where  both  ships  are  in  fault, 
and  also  in  the  case  of  inscrutable  fault  (c). 

The  rule  applies  to  all  collisions,  whatever  the  nationality  It  applies  to 
of  the  ships,  and  wherever  the  collision  occurs.     Thus  it  ^^teverfte 
has  been  applied  where  both  the  ships  were  British  {d) ;  nationality  of 
both  foreign  (e) ;  one  British  and  one  foreign  (/) ;  where  whOTeyer'the 


ooUision 
occurs. 


(s)  The  marginal  note  to  this 
tection  is  "Damages  hy  oollision 
at  sea."  The  woi^  '*at  sea"  do 
not  restrict  the  operation  of  the 
Act:  Sutton t.  Sutton,  22  Gh. D. 511. 

(a)  At  the  passing  of  the  Judi- 
catore  Acts  the  Admiralty  rule 
narrowly  escaped  abolition.  In  the 
original  draft  of  the  Act  it  was 
provided  that  the  common  law  rule 
ahoold  prevail ;  but  in  the  passage 
of  the  biU  through  the  House  of 
Commons  the  Admiralty  rule  was 
rdustated,  and  ultimately  made  the 
law  of  the  land.  The  reasons  for 
preferring  the  Admiralty  to  the 
common  mw  rule  are  not  apparent. 
It  appears  to  have  been  thought 
that  the  former  was  more  in  accord 
with  the  law  of  foreign  countries. 
See  Hansaid's  Pari.  Debates,  drd 
ser.  vol.  216,  pp.  1800,  1801.  A 
short  summary  of  foreign  laws 
upoD.  the  point  is  appended  to  this 

M. 


chapter.     It  will  be  seen  that  they 
are  widely  diverg^t. 

(b)  43  Vict.  c.  29,  s.  8  (Canada). 

[e)  Civil  Code  of  St.  Ludaf  1876), 
Art.  2360.  **  If  the  cause  of  colh- 
sion  be  unknown,  or  it  be  impossible 
to  determine  by  whose  fault  it  was 
caused,  or  if  both  ships  are  in  fault, 
the  damages  are  borne  in  equal 
portions  hy  both  ships." 

(<f)  The  B.  L.  Alston,  8  P.  D.  6 ; 
The  Monte  Rosa,  (1893)  P.  23;  The 
Vera  Cruz,  9  P.  D.  88,  96. 

{e)  The  North  American  and  The 
Teela  Carmen,  Swab.  368 ;  Lush. 
79  ;  Chartered  Mercantile  Bank  of 
India,  ^e.  v.  Netherlands  India  Steam 
Navigation  Co.,  10  Q.  B.  D.  621 ; 
The  Washington,  5  Jur.  1067 ;  The 
Monarch,  1  W.  Rob.  21. 

(/)  The  Voorwaarts  and  The  Khe- 
dive, 7  App.  Cas.  796 ;  Chapman  v. 
Bogal  Netherlands,  ^.  Co.,  4  P.  D. 
167 ;  The  Bona  and  The  Ava,  2  Asp. 
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the  oolUsioii  was  in  British  waters  (/) ;  in  foreign  waters  (g) ; 
and  on  the  high  seas  (h).  And,  as  stated  above,  it  applies 
whether  the  action  is  in  Admiralty  or  in  a  Court  not  having 
Admiralty  jurisdiction  (t).  Whether  the  rule  is  lex  loci  or 
lex  fori  does  not  appear  to  have  been  decided.  No  question 
has  been  raised  in  any  case  as  to  its  universal  application. 
In  the  Court  of  Admiralty  it  was  administered  as  part  of 
the  law  maritime ;  though,  as  appears  above,  it  is  doubtful 
whether  it  ever  formed  part  of  any  general  system  of 
maritime  law. 

As  has  been  already  stated,  the  law  apportions  the  loss 

each  wrongdoer 
,  .         vw  j^^j  **«**  «**^.  ^^^  w*  «*w  ^.w**w..     u.^^,  ^  the  loss  on  ship 

fault  in  eaoh    A.  is  1,000/.  and  that  on  B.  is  2,000/.,  A.  can  recover  500/. 
^^'  against  B.,  and  B.  can  recover  1,000/.  against  A.      The 

Courts  make  no  attempt  to  administer  distributive  justice 
by  apportioning  the  loss  according  to  the  degree  of  fault 
of  which  each  ship  is  guilty  (k),  "  Until  the  case  of  Hat/ 
V.  Le  Neve  .  .  .  there  was  a  question  in  the  Admiralty 


TheloflsiB 


apportioned  in      ,  •*    rt     -%•  •      •     u.  r       ri*    • 

eqoal  ahares,    where  both  ships  are  in  fault  by  obliging 
^tever  th^    to  pay  half  the  loss  of  the  other.     Thus,  if 

deflree  of  .    *   ''^  _    _  _.__.: 


Har.  Law  Cas.  182 ;  The  Vera  Oruz, 
9  P.  D.  88  ;  The  Seringapatam^  3  W. 
Bob.  38. 

(/)  See  note  (i),  above. 

Iff)  Half  V.  Le  Neve,  2  Shaw's 
(So.)  App.  Gas.  395. 

(A)  The  Sana  and  The  Ava,  2 
Asp.  Mar.  Law  Cas.  182.  In  The 
Monarch,  1  W.  Rob.  21,  the  ooUi- 
sion  was  **  at  sea  "  :  in  The  Wash' 
ingtoHf  6  Jur.  1067,  off  BeiryHead; 
in  The  Seringapatam,  3  W.  Bob.  38, 
off  Beachy  Head. 

(i)  It  was  recently  held  hj  the 
Queen^B  Benoh  Division  to  be  ap- 
plicable in  the  case  of  a  collision 
between  Singapore  and  Sourabaya 
beween  two  ships  belonging  to  the 
same  owners,  Britibh  subjects,  but 
registered  under  a  foreign  flag: 
Chartered  Mercantile  Bank  of  India, 
^c.  Y.  Netherlands  India  Steam  Navi- 
gation Co.,  10  Q.  B.  D.  621. 

(k)  Trew  c.  Peiree,  The  Mary  of 
Poo/^  and  The  Mary  of  Weymouth, 
Ad.  Ct.   7th    July,    1692,    infra, 


p.  164 ;  The  PetersfUld  and  The 
Judith  Randolph  (1789),  cited  in  the 
next  case;  Hay  y.  Le  Neve,  2 
Shaw's  (So.)  App.  Cas.  396,  and 
see  the  cases  mentioned  below, 
pp.  162,  eeq, ;  per  Lord  Blackburn, 
The  Khedive  and  The  Voorwaartt,  7 
App.  Gas.  796,  808;  The  Margaret, 
9  JP.  D.  47,  61 ;  The  Meteor,  Ir. 
Bep.  9  Eq.  667.  The  dictum  of 
Lord  GampbeU  in  The  Friends,  4 
Moo.  P.  0.  G.  314,  322,  to  the  effect 
that  the  loss  may  be  apportioned 
according  to  the  deg^ree  ox  fault  in 
each  ship,  is  without  authority. 
In  The  Mary  Ida,  20  Fed.  Bep.  741, 
where  the  fault  of  one  ship  was 
gross,  and  of  the  other  slight,  the 
damages  were  apportioned  between 
the  shipowners  m  the  ratio  of  three 
to  one.  This  principle  has  not 
been  affirmed  hy  the  Supreme 
Gourt,  and  is  contrary  to  other 
American  cases:  cf.  The  David 
Lows,  16  Fed.  Bep.  174;  and 
infra,  pp.  166,  167. 
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Court  wheQier  yon  "were  not  to  apportion  it  (the  lose) 
according  to  the  degree  in  which  they  (the  two  ships)  were 
to  blame.  But  now  it  is,  I  think,  quite  settled,  and  there 
iff  no  dispute  about  it^  that  the  rule  of  the  Admiralty  is, 
that  if  there  is  blame  causing  the  accident  on  both  sides 
they  are  to  divide  the  loss  equally,  just  as  the  rule  of  law 
is,  that  if  there  is  blame  causing  the  accident  on  both  sides, 
however  small  that  blame  may  be  on  one  side,  the  loss  lies 
where  it  falf(/). 

The  principle  of  the  role  is  said  to  be  equality  of  parti-  Prmoiple  of 
cipation  in  a  loss  arising  from  a  common  fault  (m).     To  cirtm^'tanoeB 
bring  the  rule  into  operation,  both  ships  must  be  guilty  of  ^^  ^nng  i* 
negligence  contributing  to  the  loss  (n).     But  the  common  tion. 
fault,  or  rather  the  acts  of  negligence  committed  by  the 
ships  respectively,  need  not,  it  seems,  be  both  faults  contri- 
bating  to  the  coUision.    Thus  a  schooner  at  anchor,  whose 
sole  fault  consisted  in  having  her  anchor  suspended  from 
her  hawse  in  a  position  likely  to  do  damage  if  a  collision 
occurred,  was  held  liable  for  half  the  loss  suffered  by  the 
other  vessel,  a  dumb  barge,  that  negligently  went  foul  of 
the  schooner,  and  was  pierced  and  sunk  by  the  schooner's 
anchor  (o) ;  so  where  (j?)  the  negligence  of  one  ship  con- 
sisted in  not  beaching  the  injured  craft  after  the  collision, 
and  where  (q)  the  plaintiff,  though  not  in  fault  for  the 
collision,  might  have  lessened  the  consequent  loss,  the 
damages  were  divided.     The  rule  has  also  been  applied  in 
the  case  of  a  collision  between  a  ship  being  launched  and 


(/)  Per  Lord  Blackburn,  Cayxer 
T.  Carron  Co,,  9  App.  Caa.  873,  881. 

(m)  See  per  Lord  Stowell  in  The 
TFoodrop  Sims,  2  Dods.  83;  per 
hord  Selbome,  0.,  in  The  Voor- 
fcaarU  and  The  Khedive^  7  App. 
Can.  795,  801 ;  lee  also  The  Lima, 
4  Jur.  N.  S.  147;  The  Aurora, 
Lush.  327 ;  The  Seringapatam,  5 
Not.  of  Cas.  66  ;  The  Celt,  3  Hag. 
328 ;  and  per  Lopes,  L.  J.,  The  Ber- 
nina,  12  P.  D.  68, 96.  See,  however, 
infra,  pp.  162,  seg,,  where  different 


reasons  are  given  for  the  mle. 

(ft)  The  Frankland,  L.  R.  4  P.  C. 
529,  533  ;  The  Rona  and  The  Ava, 
2  Asp.  Mar.  Law  Gas.  182 ;  The 
Margaret,  9  App.  Cas.  873 ;  but  see 
27ie  Monte  Rosa,  supra,  p.  22  ;  ITie 
Bunstanborough,  infra,  p.  544,  which 
are  not  easy  to  reconciie. 

io)  The  Margaret,  6  P.  D.  76. 

\p)  The  Scotia,  6  Asp.  Har.  Law 
Cas.  541 ;  dist.  The  Somet,  (1892) 
P.  361. 

(q)  TheB.iC,  18  Fed.  Bep.  548. 
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another  under  way,  where  the  fault  in  the  former  was 

oommitted  by  the  people  ashore  in  starting  her  on  the 

ways  at  an  improper  moment  (r). 

Doefl  the  rule       Whether  the  rule  applies  where  the  two  ships  are  both 

where  the  two  in  fault  for  the  collision,  but  the  collision  is  not  between 

^ri^p"*     themselves,  is  not  clear.    Whether,  for  example,  in  the 

case  of  a  collision  between  ships  A.  and  B.  by  the  fault  of 

one  or  both  of  them,  and  of  a  third  ship,  C,  A.  or  B.  could 

recover  half  her  loss  from  C,  has  not  been  decided  («).    In 

America  the  rule  was  applied  where  the  collision  occurred 

between  a  ship  at  anchor  and  another  in  tow  by  the  fault 

of  the  tug  and  the  ship  at  anchor  {t). 

In  ITie  Digby  Grand  (f«),  a  tug.  A.,  towing  a  vessel,  B., 
was  struck  and  injured  by  the  tow-rope  of  another  tug,  C, 
which,  being  ahead  of  A.,  was  also  towing  B.  It  was  held 
that  the  damage  was  caused  by  negligence  of  tug  C.  in 
having  too  long  a  scope  of  tow-line  out,  and  also  by  the 
negligence  of  tug  A.  in  not  keeping  clear  of  the  tow-line. 
The  damages  appear  to  hare  been  divided ;  but  no  question 
upon  this  point  was  raised. 

In  a  Canadian  case  {x)  the  rule  was  applied  where  the 
damage  was  by  an  anchor  without  collision. 

In  The  Celt  the  Court  refused  to  apply  the  rule  where 
the  fault  of  one  ship  was  in  no  way  a  cause  of  the 
collision,  and  consisted  in  not  standing  by  to  assist  the 
other  (y). 
Where  the  The  application  of  the  rule  where  one  of  the  ships  in 

aion  is^in^tow.  collision  is  in  tow,  and  both  are  in  fault,  has  not  been  fully 
considered  in  this  country.  It  seems  that,  whether  the 
fault  of  the  ship  in  tow  is  her  own,  or  that  of  the  tug, 
or  of  both  tow  and  tug,  she  is,  under  ordinary  circum- 

(r)  The  Vnited  States,  12  L.  T.  (t)  The  Jatnea  Gray  a,nd  The  John 

N.  S.  33.  Draser,  21  How.  184. 

{»)  Ab  in  The  Energy,  L.  B.  8  iu)  Ad.  Gt.  30th  Ap.  1884. 

A.  &  E.  48  ;  and  see  The  Avon  and  he)  The  MeCaUum  y.  The  Odette, 

The  Thomas  Joliffe,  infra,  p.  156.  7  Duval  (Canada),  36. 

(y)  3  Hag.  321. 
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stances,  liable  for  the  fall  half  of  the  damage  to  the  third 
ship  (2). 

In  America,  where  three  ships  were  all  in  fault  for  a 
collision  between  two  of  them,  the  loss  was  divided 
between  all  three  (a).  There  is  no  precedent  for  such 
an  extension  of  the  rusticorum  judicium  in  England.  So 
where  a  third  ship  was  damaged  by  the  fault  of  the  ship 
in  tow,  and  one  of  two  tugs  (belonging  to  the  same  owner) 
which  were  transporting  her,  the  damages  were  divided 
equally  between  the  ship  in  tow  and  the  tugs  (b).  Where 
both  a  tug  and  her  tow  were  in  fault  for  damage  done  to 
the  tow  by  collision  with  a  pier,  each  was  condemned  in 
half  the  damages  (^).  In  another  American  case,  half 
damages  only  were  given,  where  the  injured  craft  was  so 
old  and  weak  that  she  sank,  whereas  a  staunch  craft  would 
have  kept  afloat  notwithstanding  the  collision  (d). 

The  rule  has  been  extended  in  America  to  cases  where 
two  ships,  as  a  tug  and  her  tow,  are  both  in  fault  for  a 
collision  with  a  third,  which  is  free  from  fault.  The 
judgment  in  such  a  case  goes,  not  against  each  ship  for 
the  whole  of  the  damages,  but  against  each  ship  for  half 
the  damages,  with  a  remedy  over  against  each  ship  in  case 
the  other  fails  to  pay  the  amount  in  which  she  is  con- 
demned (e). 

The  application  of  the  rule  produces  singular  results  ^plioation 
where  one  or  both  ships  limit  their  liability  under  the  whei^iiabllit^ 
Merchant  Shipping  Acts.     Two  ships,   The    Voorwaarta  '^  limited, 
and  The  Khedive^  having  been  in  collision,  the  owners  of 
The  Vooncaarts  brought  an  action  in  rem  in  the  Admiralty 

(z)  ThsJEnfflUhmanBaidTheAus'  {e)  The  Jontff  JenkSybiFGd^Rep. 

tralia^  (1894)  P.  239,  where  the  col-  1021 ;   The  JBxprsts,  52  Fed.  Bep. 

lioon  was  between  tag  and  third  860. 

ship.  (f)  The  GiUon,  35  Fed.  Bep.  333 ; 

(a)  ITie  Feshtjgo,  25  Fed.  488 ;  and  see  cases  there  dted. 

The  Brothere^  2  Biss.  104 ;  and  see  {e)  The  Sterling  and  The  Equator ^ 

The  Anerly,  68  Fed.  794.  16  Otto,  647;  following  The  Alabama 

{b)  The  Expreet^  52  Fed.  Bep.  and  The  Gamecock,  2  Otto,  695. 
890. 
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The  Vow- 
ipoartt  and 
The  Khedive, 


Division  against  the  owners  of  The  Khedive^  who  counter- 
claimed  for  the  amount  of  the  loss  suffered  by  their  own 
ship  (/).  Both  ships  were  held  in  fault  for  the  collision. 
The  owners  of  The  Khedim  brought  an  action  in  the 
Admiralty  Division  to  limit  their  liability  and  paid  the 
amount  of  their  statutory  liability  into  Court.  The 
damage  to  The  Vooricaarts  was  greater  than  that  to  The 
KhedivCy  and  the  fund  in  Court  was  not  sufficient  to  satisfy 
all  the  claims  for  which  the  owners  of  The  Khedive  were 
answerable.  It  was  held  by  the  House  of  Lords  (Lords 
Belbome  and  Blackburn,  Lord  Bramwell  doubting)  (^), 
overruling  a  previous  decision  of  the  Court  of  Appeal  (Z^), 
that  the  owners  of  The  Voorwaarta  were  entitled  to  prove 
agamst  the  fund  in  Court  for  a  moiety  of  their  loss,  less  a 
moiety  of  the  loss  of  The  Khedive^  and  to  be  paid  out  of 
the  fund  in  respect  of  the  hB\sunQQ  pari  passwm^  the  other 
claimants.  By  the  decision  of  the  Court  of  Appeal  above 
referred  to  (A),  it  had  been  held  that  the  ship  proving 
against  the  fund  in  Court  was  entitled  to  prove  for  half 


(/)  Stoomvaart  Maataehappy  Ne^ 
derland  y.  Peninsular  and  Oriental 
Steam  Navigation  Co.,  7  App.  Gas. 
795. 

(ff)  Lord  Blackburn  lays  stress 
upon  the  provisions  of  53  Geo.  B, 
0.  159,  and  17  &  18  Vict.  c.  104, 
8.  514,  as  to  tile  distribution  by  the 
Chancery  Courts  of  the  sum  repre- 
senting the'amount  of  the  statutory 
liabilify.  The  statute  required  the 
Court  *' generally  to  do  what  may 
appear  to  be  just"  in  the  suit. 
Lord  Selbome  thought  that  there 
was  little,  if  any,  room  for  the 
argument  from  abstract  justice  and 
equity,  the  rule  as  to  liie  division 
of  loss  being  itself  arbitrary ;  and 
Lord  BramweU  (in  an  opinion  which 
was  written  by  him,  but  not  de- 
livered; see  7  App.  Cas.  note, 
pp.  826,  827)  points  out  that  some 
of  the  results  following  from  the 
decision  of  the  House  oi  Lords  are 
of  doubtful  equity  or  justice.    It 


is  further  pointed  out  by  Lord 
Bramwell  (p.  827,  note),  tiiat,  by 
the  decision  of  the  House  of  Lorda, 
the  owners  of  The  Voorwaarte  were 
as  well  off  as  if  their  ship  were 
blameless;  7  App.  Cas.  p.  827, 
note,  and  by  Baggallay,  L.J.,  4 
P.  D.  170 ;  and  that  the  loss  to  the 
owners  of  The  Khedive  was  the 
same  as  if  their  nhip  were  alone 
in  fault.  Thus,  where  both  ships 
are  in  fault,  and  one  limits  her 
liability  under  the  statute,  her 
owners,  inasmuch  as  they  lose  the 
light  to  recover  damages  against  tlie 
other  ship,  are  indirectly  answer- 
able in  damagtss  to  a  greater  amount 
than  the  statutory  limit. 

(A)  Chapman  v.  Royal  Netherlands 
Steam  Navigation  Cb.,  4  P.  D.  157. 
A  decision  of  Baggallay  and  Cotton, 
L.J  J.  (Brett,  L.J.,  dissenting),  re- 
versing the  decision  of  Jessel,  M .  R . , 
in  the  Court  below. 


APPLICATION  WHERE  LIABILITY  LIMITED.  151 

her  lofis,  without  deducting  anything  in  respect  of  her 
liability  to  the  other  ship. 

The  question  to  be  decided  was  whether  in  such  cases 
there  are  two  liabilities  in  damages,  one  on  the  part  of 
each  shipowner  to  the  other  shipowner  for  half  the  loss  of 
the  latter,  or  only  one  liability,  namely,  a  liability  on  the 
part  of  the  owner  of  the  ship  that  had  done  the  greater 
damage,  for  the  difference  between  half  the  loss  of  the 
one  ship  and  half  the  loss  of  the  other — ^in  the  words  of 
Lord  Selbome,  ''  a  moiety  of  the  excess  of  the  aggregate 
loss  beyond  the  point  of  equality."  It  was  held  that  the 
terms  in  -which  the  rule  of  the  Admiralty  was  laid  down 
in  The  Woodrqp  Sims,  The  Lord  Melville,  The  Petersfield 
and  The  Judith  Randolphy  and  Hay  v.  Le  Neve,  showed 
that  in  substance  there  was  but  one  action  and  one  final 
judgment;  and  that  such  final  judgment  wsa  for  the 
balance  between  a  moiety  of  the  loss  of  the  one  and  a 
moiety  of  the  loss  of  the  other.  The  later  cases  of  The 
Washington  and  The  Catherine  (t).  The  Seringapatam  (A:), 
and  T?ie  Tecla  Carmen  (/),  were  cited  as  confirming  this 
Tiew. 

The  effect  of  this  decision  will  be  best  seen  by  an  illus* 
tration.  Let  the  loss  on  ship  A.  be  10,000/.,  the  loss  on  * 
ship  B.  20,000/.,  the  loss  on  cargo  on  board  B.  40,000/., 
and  the  statutory  liability  of  A.  24,000/.  According  to 
the  (overruled)  decision  of  the  Court  of  Appeal  the  owners 
of  B.  would  ultimately,  and  after  payment  of  the  amount 
of  their  liability  to  A.,  recover  3,000/. ;  that  is  to  say,  a 
proportionate  part  (one-third,  or  8,000/.)  of  the  24,000/., 
less  5,000/.,  half  the  loss  of  A.  (m).    According  to  the 

(%}  5  Jar.  1067.  In  Holland  the  same  decision  was 

ik)  3  W.  Bob.  38,  44.  arrived  at  in  a  case  mentioned  in 

\l)  Lash.   79.      To  these  cases  Bynkershoek,   Qosest.    Jar.    Vtiv. 

may  be  added  Sennen  c.  Mumble ^  1.  4,  c.  21.    See  also  The  Sapphire, 

The  HopetJceU  and  The  Prosperous,  18  Wall.   51  ;    TIhe   Manitoba,    15 

Ad.  Gt.  9th  May,  1698,  where  the  Davis,  97. 

sentence  was    in    terms   for   the  (m)  £8,000 -£5,000=»JB3, 000. 

balance  of  loss ;  see  infra,  p.  214. 
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deoifiion  of  the  House  of  Lords  the  owners  of  B.  recover 
4,000/. ;  that  is  to  say,  four-fifths  of  half  the  difference 
between  the  loss  on  B.  and  the  loss  on  A.  (n).  Again,  in 
the  one  case  the  collision  would  cost  the  owners  of  A.,  in 
loss  to  their  own  ship  and  damages  payable  to  the  other 
ship,  29,000/.  {o) ;  that  is  to  say,  the  amount  of  their  statu- 
tory liability  in  addition  to  half  the  loss  on  their  own 
ship ;  in  the  other,  34,000/.  (p),  that  is  to  say,  the  amount 
of  their  statutory  liability  in  addition  to  the  whole  of  the 
loss  on  their  own  ship.  Again,  in  the  one  case  the  owners 
of  cargo  on  board  B.  would  recover  16,000/.  {q) ;  in  the 
other  20,000/.  (r).  Lastly,  the  other  circumstances  being 
the  same,  if  A.  were  not  damaged  at  all,  according  to  the 
decision  of  the  House  of  Lords,  the  owners  of  cargo  on 
board  B.  would  recover  16,000/.  («) ;  whereas  if  A.  be 
damaged  to  the  extent  of  10,000/.,  we  have  seen  that  they 
recover  20,000/.  (t).  According  to  the  decision  of  the 
Court  of  Appeal  cargo-owners  would  recover  the  same 
sum  whether  A.  were  damaged  or  not.  Another  result  of 
the  decision  of  the  House  of  Lords  is  that,  where  the  loss 
on  each  ship  is  the  same,  and  each  ship  limits  her  liability, 
the  whole  of  the  sum  paid  into  Court  is  divisible  between 
the  owners  of  cargo  on  board  the  two  ships,  whilst  the 
shipowners  get  nothing.  According  to  the  decision  of  the 
Court  of  Appeal,  the  simi  is  divided  rateably  between 
shipowners  and  cargo-owners.  On  the  whole,  therefore, 
the  decision  of  the  House  of  Lords  strongly  favours  cargo- 
owners  at  the  expense  of  shipowners. 
Right  of  It  follows  from  the  above  decision  that  where  both  ships 

rS^^^^ra  ^®  *^  blame  there  arise,  not  cross  liabilities,  but  a  single 
daufle.  liability  for  a  balance  upon  the  owners  of  the  ship  that  has 

(fi)  ♦  ofj  (£20,000-£10,000)=  (p)  £24,000+dB10,000=»£34,000. 

£4,000.    H!alf  the  whole  loss  on  B.  (q)  £24,000  -  £8,000. 

and  her  cargo  being  £30,000,  and  (r)  £24,000 -£4,000. 

only  £24, 000  beingrecoverable,  each  («)  £24, 000  -  £8, 000. 

daim  must  abate  by  one-fifth.  {t)  £24,000- £4,000. 

(o)  £24,000-|-£5,000»£29,000. 
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Bostained  the  canalleT  damage ;  and  therefore  the  shipowners 
to  whom  the  balance  is  payable  are  not  entitled,  whether 
on  behalf  of  themselves  or  of  their  underwriters  on  ship,  to 
reooTer  against  underwriters  who  hare  agreed  to  indemnify 
them  against  '^  loss  or  damage  to  any  other  vessel,"  they 
being  under  no  liability  in  respect  of  such  loss  or  damage  {u) . 

Where  two  ships,  A.  and  B.,  are  both  in  fault  for  a  DiviBion  of 
collision,  and  the  fault  of  B.  is  entirely  that  of  the  com-  o^2dp^ 
pulsoiy  pilot  (x)  in  charge  of  her,  the  owners  of  B.  will  ^  charge  of 
recover  half  their  loss  against  A.,  whilst  the  owners  of  A.  pUot^ 
can  recover  nothing.     Her  owners  are  not  liable  at  law, 
and  no  damage  lien  attaches  to  the  ship.     But  the  fault  of 
the  pilot  affects  the  owners  of  B.,  and  the  owners  of  cargo 
on  board  her,  to  this  extent:   it  brings  into  operation 
the  rule  as  to  division  of  loss,  and  prevents  them  from 
recovering  more  than  half  their  loss  (^) .     Moreover,  though 
successful  upon  their  defence  of  ^'  compulsory  pilot,"  they 
will  obtain  no  costs  (s).     In  the  case  last  mentioned  the 
owners  of  the  ship  in  charge  of  the  compulsory  pilot  are 
entitled  to  judgment  for  half  their  loss,  without  deducting 
anything  on  account  of  the  loss  of  the  other  ship.     The 
principle  of  the  decision  in  I%e  Khedive  (a)  does  not  apply 
in  such  a  case. 

The  case  of  ITie  Hector  ((),  in  which  these  points  were  The  Hector. 
decided,  was  as  follows: — A  collision  occurred  between 
The  Augustus  and  The  Hector ^  caused  by  the  fault  of  the 
crew  of  The  Augustus  and  the  fault  of  the  compulsory 
pilot  of  The  Hector.  The  rule  as  to  division  of  loss  was 
applied.  The  loss  of  The  Augustus  was  3,000/. ;  that  of 
The  Hector  8,000/.    It  was  contended  that  the  owners  of 

(m)  The  London  Steamship  AuuT'  The  owners  of  cargo  on  board  B. 

anee  Ajuociation  y.    The  Orampian  are  in  the  same  case :  The  Milan, 

Steamehip  Co,,  24  Q.  B.  D.  32;  on  Luah.  388;  but  see  The  Bemina, 

appeal,  ibid.  663.  12  P.  D.  36,  68. 

(x)  See  below,  p.  249,  as  to  com-  (e)  The  Rigborgt  Minde,  8  P.  D. 

pwory  pilotage.  132. 

(p)  The  Sector,  8  P.  D.  218 ;  The  (a)  7  App.  Cas.  796. 

Bemetriue,  L.  B.  8  A.  &  E.  623.  (b)  8  P.  D.  218. 
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The  Hector  oould  recover  only  2,600/.  (t.^.,  half  her  loss, 
namely,  4,000/.  less  1,500/.,  haJf  the  loss  of  The  Augustus) ; 
that  this  resulted  from  the  decision  in  the  oase  of  The 
Khedive  (c),  considered  with  reference  to  17  &  18  Vict. 
0.  104,  8.  388.  The  Court  of  Appeal  declined  to  apply  the 
principle  of  the  decision  in  The  Khedive^  a  case  where 
the  owners  of  both  ships  were  liable,  to  the  case  before 
them,  in  which  the  owners  of  one  ship  were  not  liable 
ataU(e/). 

An  agreement  between  the  shipowners  that  both  ships, 

A.  and  B.,  were  in  fault,  does  not  preyent  the  owner  of 

cargo  on  board  B.,  in  an  action  by  the  owner  of  A.  to 

limit  his  liability,  from  asserting  that  A.  was  alone  in 

fault;  and  he  is  entitled  to  an  issue  upon  that  question  {e). 

Colliaion  The  rule  as  to  division  of  loss  where  both  ships  are  in 

of  the^une  ^  fault  was  recently  held  by  the  Court  of  Appeal  to  apply 

owner;  rights  where  a  caTTO  owner  was  suini?  the  shipowner  for  loss 

01  owners  of      ,  ...  . 

cargo.  incurred  in  a  collision   between    the  carrying   ship  and 

another  ship  belonging  to  the  same  owners,  caused  by  the 
fault  of  both  ships  (/).  The  shipowner  was  protected 
from  liability  for  the  negligence  of  those  in  charge  of  the 
carrying  ship  by  the  terms  of  the  bill  of  lading.  It  was 
held  that  he  was  nevertheless  liable  in  tort  (g)  for  the 
negligence  of  those  on  board  the  other  ship ;  but  his 
liability  was  for  half  only  of  the  loss ;  in  respect  of  the 
other  half  of  the  loss,  it  was  held  that  he  was  relieved  by 
the  bill  of  lading. 

It  follows  from  the  above  considerations  that  the  rule 
as  to  division  of  loss  is  not  merely  a  restriction  upon  the 


The  rule  gives 
and  also  takes 
awa^or 


(e)  Stoomvaart  Maatsehappy  NtdeT' 
land  Y.  P.  ^  0,  Steam  Navigation 
Co, J  7  App.  Gas.  795. 

{d)  The  dictnm  of  Brett,  L. J.,  in 
Chapman  v.  Eoyal  Netherlands  Steam 
Navigation  Co.,  4  P.  D.  157,  184,  to 
the  effect  that  the  phrase  "answer- 
able in  damages"  in  sect.  54  of 
25  &  26  Vict.  c.  63,  is  apj^licable 
to  the  last  stage  of  the  Utigation 


between  the  ships,  that  is,  to  half 
the  difference  between  the  losses  on 
the  two  ships  respectively,  cannot, 
after  this  decision,  be  supported. 

{e)  The  Karo,  13  P.  D.  24. 

(/)  Charter^  Mercantile  Bank  of 
India  v.  Netherlands  India  Steam 
Navigation  Co,,  10  Q.  B.  D.  521. 

(j)  Of.  Hayn  t.  Cull{ford,  4  0. 
P.  D.  182. 
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oommon  law  doctrine  of  oontributory  negHgence.    It  not  abridges  a 
only  giyee  a  remedy  where  by  the  common  law  there  is  "°^   ^' 
none,  bnt  it  also  abridges  a  right  which  formerly  existed 
at  law,  but  now  does  not.     When  both  ships  were  in  fault, 
the  innocent  owner  of  cargo  on  board  either  ship  could 
formerly,  in  a  oommon  law  action  for  tort,  have  recovered 
the  whole  of  his  loss  against  the  owners  of  either  ship.     In  Cargo  owner 
Admiralty  it  was  held  that  he  could  recover  no  more  than  ^JhSf  Ms 
half  his  loss  against  the  owner  of  the  other  ship  (A) ;  and  ^^^  ^  ^^• 


(A)  The  MUan,  Lush.  388.  So 
also  in  Canada :  The  Eliza  Xeith, 
and  The  Langahaw,  3  Quebec  L. 
B.  143.  Qu,  whether  these  cases 
are  affected  by  The  Beminaf  12 
P.  D.  58 ;  13  App.  Cas.  1.  See 
jwr  Lord  Eaher,  M.  It.,  12  P.  D.  88. 

The  American  coorts  have  not 
followed  The  Milan:  see  The 
Britannic,  39  Fed.  Bep.  395 ;  The 
Atlas,  3  Otto,  302 ;  The  Juniata, 
ibid.  337.  It  is  held  that  the  cargo 
owner  is  entitled  (subiect  to  me 
statutory  limitation  ox  the  ship- 
ownei^B  liability)  to  recover  tne 
whole  of  his  loss  against  one  or 
other,  or  both,  of  the  shipowners. 
In  the  first  instance,  the  decree 
goes  against  each  shipowner  for 
half  the  loss ;  but  each  shipowner 
has  a  remedy  over  against  the  other 
in  respect  of  any  balance  of  the 
damages  which  the  latter  fails  to 
see  Coombe  t.  Duncan, 
1  Fed.  Eep.  733 ;  The  Doric  JEckhoff, 
41  Fed.  Bep.  156.  This  applies 
also  to  damages  for  loss  of  life 
or  personal  injuiy,  where  such 
damages  are  recoverable :  The  Max 
Morria,  31  Dav.  1.  But  if  one  of 
the  shipowners,  pending  suit,  pur- 
chases  at  an  undervalue  the  claims 
of  his  cargo-owners,  he  cannot 
proTd  against  the  other  ship  for 
more  than  the  price  he  paid  for 
such  claims :  The  Portia,  64  Fed. 
Bep.  811.  In  The  Victory  and 
The  Plymothian,  68  Fed.  Bep.  395, 
where  the  fault  of  one  ship  was 
greater  than  the  fault  of  the  other, 
the  decree  went  against  the  flhip^ 


most  in  fault  for  her  full  value, 
though  it  was  more  than  half  the 
value  of  the  carg^  lost,  and  against 
the  other  ship  for  the  balance.  So 
in  The  Herculee,  20  Fed.  Bep.  205, 
the  owner  of  one  of  the  ships, 
against  whom  his  cargo-owners 
had  recovered  full  damages,  was 
allowed  to  deduct  half  the  amount 
from  the  damages  payable  by  him 
to  the  owner  of  the  other  ship. 
But  though  passengfers  and  cargo 
owners  can  recover  the  whole  of 
their  loss,  seamen  injured  in  a  col- 
lision, for  which  both  ships  are  in 
fault,  can  recover  only  half  their 
loss:  The  Queen,  40  Fed.  Bep.  694. 
For  this  purpose,  they  are  identi- 
fied with  or  affected  by  the  fault 
of  their  shipmates. 

The  cargt>-owner  is  entitled  to 
full  indemnity,  and  is  in  no  case 
liable  for  loss  on  the  other  ship ; 
not  even  when  he  is  owner  of 
ship  as  well  as  of  the  cargo  in 
her.  And  in  the  same  case,  and 
for  like  reasons,  he  cannot  set  off 
his  loss  on  cargo  against  damages 
payable  by  him,  in  respect  of  in- 
jury, to  the  other  ship :  The  Bristol, 
29  Fed.  Bep.  867. 

Where  the  two  ships  are  both  in 
fault  for  collision  with  a  third, 
thev  are  j  ointly  and  severally  liable ; 
and  if  one  only  is  sued,  the  decree 
g^oes  against  her  for  the  whole  of 
the  damages :  The  Atlas,  3  Otto, 
302;  The  Charles  Allen,  11  Fed. 
Bep.  317 ;  but  there  is  a  right  of 
contribution  between  them  ;  and 
either,   if   sued   separately,    may 
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The  rule  ap- 
plies where 
a  ship  is 
*<  deemed  to 
be  in  fatdt." 

Not  incase 
of  joint  tort- 
feasors. 


sinoe  the  Judioature  Acts  the  rule  is  now  the  same  at  law. 
In  an  action  framed  upon  the  contract  of  carriage,  the  rule 
as  to  division  of  loss  has  no  application.  In  such  an 
action  the  cargo  owner  can,  subject  to  the  terms  of  the  bill 
of  lading,  recover  full  damages  upon  the  contract  of  car- 
riage (i).  The  Hector  {ubi  supra)  also  shows  that  the 
innocent  owner  of  a  ship  injured  by  fault  on  the  part  of 
her  compulsory  pilot,  and  also  on  the  part  of  those  on 
board  the  other  ship,  is,  by  the  rule  of  division  of  loss, 
deprived  of  the  right  which,  it  seems  {k),  he  formerly  had, 
of  recovering  full  damages  against  the  owners  of  the  other 
ship. 

The  rule  of  division  of  loss  applies  where  one  of  the 
ships  is  guilty  of  negligence  in  fact,  and  the  other  is 
"  deemed  to  be  "  in  fault  for  infringement  of  the  regu- 
lations (/).  So  it  would  apply  where  both  ships  were  held 
in  fault  under  the  statute.  It  does  not  apply  where  two 
ships  are  to  blame  for  a  collision  with  a  third,  so  as  to 
limit  the  right  of  the  plaintiff  to  recovering  half  only  of 
his  loss  from  ecu^h  of  the  wrongdoers;  in  such  a  case  judg- 
ment goes  against  both  for  the  whole  loss  {m). 


appl7  to  bring  in  the  other:  see 
infra,  p.  226. 

In  other  cases,  the  rule  as  to 
division  of  loss  has  a  wider  appli- 
cation in  America  than  it  has  in 
this  coontrj.  It  is  not  confined 
to  the  case  of  collision.  Thus,  a 
ship  in  tow,  without  fault  on  her 
own  part  or  on  the  part  of  the  tug, 
went  ashore.  The  tug  improperly 
left  her,  and  she  was  boarded  by 
salvors  or  wreckers,  who  refused  to 
give  her  up  when  the  tug  returned 
to  her  assistance.  In  consequence 
of  delay  caused  by  the  dispute  as  to 

Eossession  she  was  lost.  It  was 
eld  that  the  tug  was  liable,  but 
for  only  half  the  loss :  The  Young 
America,  26  Fed.  Rep.  174. 

(i)  The  JBushire,  6  Asp.  Har. 
Law  Gas.  416;  the  dictum  of  Brett, 
M.  B.  (10  Q.  B.  D.  638),  applies  to 


actions  in  tort.  As  to  the  law  in 
America  on  this  point,  see  p.  812, 
infra. 

(k)  Qu,,  whether  the  fault  of  the 
pilot  is  contributory  negligence 
affecting  the  shipowner  ?  see  Spaigh  t 
V.  Tedeaetle,  6  App.  Gas.  217,  infra, 
p.  264 ;  The  Energy,  L.  R.  2  A.  & 
E.  48 ;  Dudman  v.  Dublin,  ^e.  Boards 
Ir.  Rep.  7  G.  L.  518. 

(I)  The  Voortoaarls  and  The  Khe- 
dive, 7  App.  Gas.  795;  Chartered 
Mercantile  Bank  of  India,  ^e.  y. 
Netherkmde  India  Steam  Navigation 
Co.,  10  Q.  B.  D.  521 ;  The  Hoehung 
and  The  Lapwing,  7  App.  Gas.  512 ; 
The  Vera  Cruz  (No.  1),  9  P.  D.  88 
(revd.  on  another  point,  9  P.  D.  96). 

(m)  The  Avon  and  The  Thomae 
Joliffe,  (1891)  ^.1',The  Englishman 
and  The  Australia,  (1894)  P.  239 : 
(1895)  P.  212. 
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Nor  does  it  apply  to  actions  under  Lord  Campbell's  Nonmder 
Act;  consequently  the  plaintiff  in  sucli  an  action,  if  not  bell's  i^^' 
hiniHelf  in  fault,  may,  although  both  ships  were  in  fault, 
recover  full  damages.  The  High  Court  of  Admiralty  had 
no  jurisdiction  to  entertain  these  actions,  and  the  Judicature 
Act,  1873,  8.  25,  sub-sect.  9,  did  not  apply  the  rule  of 
diyision  of  loss  to  them  (n). 

The  question  whether  the  doctrine  of  Dames  y.  Mann  Whether  the 
applies  in  Admiralty — ^whether,  in  the  case  of  a  collision  ^h^^^h 


between  ships,  a  ship  ffuilty  of  neehfifence  such  as  that  of  "^P  ",  "®»^- 

♦V     J      1,  •      ^      •  IT  4.1.        gent,  but  one 

the  donkey-owner  m  Dames  y.  Mann  can  recoyermore  than  might  with 

ordinary  care 
have  avoided 
the  collision. 


half  her  loss — ^has  already  been  considered  (o). 


Note  I. 

History  of  the  Rule  as  to  Division  of  Loss. 

A  proyision  for  sharing  or  distributing  loss  to  ships  and 
cargoes  arising  from  collision  is  contained  in  many  of  the 
codes  of  maritime  law  from  the  Bolls  of  Oleron  {supruy  p.  140) 
to  the  present  day.  Some  of  the  early  codes  are  said  to  date 
from  the  thirteenth  century ;  but  most,  if  not  all,  of  them  are 
founded  upon  the  Oleron  Code.  The  best  known  is  the  code  The  Wiaby 
of  Wisby,  a  town  in  Gottland,  and  an  important  centre  of        ®* 


(fl)  The  Bemina  (No.  2),  11  P.  D. 
31 ;  12  P.  D.  58 ;  H.  L.  ntm.  Mitts 
T.  Armstrong,  13  App.  Gas.  1.  In 
3%e  Vera  Crux  (No.  1),  9  P.  D.  88, 
Bott,  J.,  applied  the  rule  in  such 
an  action  where  the  proceedings 
were  in  rem.  This  part  of  his  judg- 
ment was  rendered  inoperatiye  by 
the  Ck>urt  of  Appeal  holding  that 
there  was  no  jurisdiction  m  rem 
under  Lord  Ciunpbell's  Act  (9  P. 
D.  96). 

In  America  the  rule  of  division 
of  loss  is  applied  in  cases  of  per- 
sonal injury :  The  Max  Morris,  30 
Day.  1 ;  and  see  Belden  t.  Ch€ue, 
43  Day.  674,  691.  The  common 
and  dyil  law  rules  as  to  contribu- 


tory negligence  have,  it  is  held,  no 
application  in  a  Court  of  Admiralty, 
which  decides  according  to  equity 
and  conscience.  Thus,  although  a 
person  injured  on  shipboard,  partly 
by  his  own  fault,  does  not  recover 
full  damages,  he  recovers  his  hos- 
pital bill  and  loss  of  wages :  The 
Explorer,  20  Fed.  Eep.  135 ;  The 
Wanderer,  ib.  140. 

(o)  Supra,  p.  18.  It  has  been 
hela  in  America  that  the  loss  will 
not  be  divided  where  the  fault  of 
one  ship  is  gross  and  that  of  the 
other  fillip  small:  The  Great  £«- 
pttblie,  23  WaU.  20 ;  and  see  The 
Mary  Ida,  supra,  p.  146,  as  to  un- 
equal division  of  loss. 
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oommerce  in  the  thirteenth  and  fourteenth  centuries.  This 
code  was  printed  in  1505,  and  an  English  translation  is  con- 
tained in  the  *^  Dominion  of  the  Sea/'  (edition  of  1705).  A 
sentence  of  the  English  Admiralty  in  1614  {Ruckton  c.  Lamh- 
ion,  Ad.  Ct.  Eec.  Libels,  File  76,  No.  33)  is  clearly  framed 
upon  the  language  of  this  code,  and  indicates  that  it  was  in 
use  in  the  English  Admiralty  at  that  date.  The  case  is  one 
of  collision  with  a  ship  wrongly  moored  in  the  harbour  mouth 
"betwixt  the  twoe  headdes" — oppe  heide  holwerke — and  is 
the  first  recorded,  in  which  sentence  goes  for  half  damages. 

The  provision  in  the  Wisby  Code,  and  in  the  other  codes  of 
northern  Europe,  usually  takes  the  form  of  a  special  enact- 
ment for  the  case  of  collision  between  a  ship  anchored  or 
moored  in  harbour  and  another  under  way  coming  into  the 
harbour.  In  such  a  case  the  ship  under  way  is  required  to 
make  good  the  whole  of  the  damage  to  the  ship  brought  up, 
unless  her  master  and  crew,  as  in  the  Oleron  Code,  swear  that 
the  collision  was  accidental,  in  which  case  she  is  to  pay  only 
half  the  loss.  The  provision  occurs  in  the  laws  of  Wisby 
(Pardess.  i.  401,  501  ;  iii.  114,  361 ;  Black  Book,  EoUs  Ser. 
iv.  87,  125,  284) ;  of  Hamburg  (Pardess.  iii.  345,  348);  Riga 
(Pardess.  iii.  506) ;  Lubeck  (Pardess.  iii.  402 ;  Black  Book, 
iv.  373) ;  Dantzic  (Black  Book,  iv.  435)  ;  Bruges  (Black  Book, 
iv.  435) ;  Damme  (Pardess.  i.  379) ;  of  the  Hanseatic  League 
(Pardess.  ii.  551);  and  of  the  Netherlands  (Pardess.  iv.  34, 
85) ;  and  in  some  of  these  codes  it  is  not  confined  to  the  case 
of  one  of  the  ships  being  at  anchor. 
The  Ham-  The  language  of  the  different  codes  varies  as  to  details,  and 

smU  '  and'  *^®  eflFect  of  the  rule  is  modified  in  different  ways.  Thus,  the 
other  Codes,  Hamburg  Code  provides  that  the  limit  of  liability  shall  be 
the  value  of  the  ship  that  does  the  damage  and  her  apparel ; 
and,  further,  that  the  cargo-owner  shall  in  no  case  be  liable. 
The  Netherlands  and  Hanseatic  Codes  expressly  provide  that, 
if  the  ship  under  way  is  herself  damaged,  she  shall  bear  her 
own  loss ;  and  this  is  implied  in  other  codes.  The  Han- 
seatic Code  is  not  clear  as  to  the  shares  in  which  the  loss  on 
the  ship  at  anchor  is  to  be  borne,  and  in  certain  cases  it  is  to 
be  adjusted  by  arbitrators.  It  further  provides  that  if  a  ship 
slips  from  her  anchor  to  avoid  another  driving  on  her,  the 
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I068  of  anchor  and  cable  is  to  be  general  ayerage.  This  pro- 
vision seems  to  be  referred  to  in  the  great  case  of  JBuiy  c.  Gold^ 
injraj  p.  162. 

The  Wisbjy  Hanseatic,  and  the  Netherlands  Codes  contain 
special  provisions  as  to  damage  done  by  nnbnoyed  anchors — 
a  frnitful  souroe  of  mischief  in  the  shallow  and  dry  harbours 
of  northern  Sorope.  If  the  unbuoyed  anchor  damaged 
another  ship,  the  ship  it  belonged  to  had  to  pay  the  whole 
of  the  loss ;  but,  if  the  buoy  had  been  accidentally  carried 
away,  she  paid  half  only. 

Banish  Codes  (iii.  Pardess.  237,  261,  289)  of  1508,  1561,  DaaiahCode. 
and  1683  divide  the  loss  of  an  accidental  collision  according  to 
the  decision,  of  arbitrators;  but  in  the  case  of  collision  between 
a  ship  under  way  and  another  at  anchor,  the  former  is  to  pay 
one-third  of  the  loss  to  the  latter.  A  similar  provision  occurs 
in  a  Swedish  code  of  the  seventeenth  century  (iii.  Pardess. 
129,  173).  A  like  division  of  loss  is  adopted  in  a  code  stated  Eastern 
to  have  been  in  force  in  Malacca  in  the  thirteenth  century,  in  ^^^^* 
case  of  coUiaion  in  bad  weather  between  two  ships  sailing  in 
company  {voyage  de  conserve)  for  protection  against  pirates. 
In  another  Eastern  code  the  proportion  of  her  loss  recoverable 
by  the  injured  ship  is  two-thirds  (vi.  Pardess.  409,  459). 
These  codes  are  said  to  be  founded  on  customs  in  force 
in  the  East.  They  purport  to  have  been  promulgated  by 
Uahmoud  Schah,  the  Mahomedan  conqueror  of  the  Eastern 
islands. 

By  the  Consolato  del  Mare^  the  code  in  use  in  the  south  of  Conwlato  del 
Europe,  the  ship  under  way  is  to  pay  the  whole  of  the  loss  Ma"* . 
of  the  ship  at  anchor  or  moored,  unless  the  collision  is  due  to 
stress  of  weather,  in  which  case  the  loss  is  to  be  borne  as 
arbitrators  shall  decide.  If  the  ship  at  anchor  shifts  her 
moorings  after  the  other  has  brought  up,  the  latter  is  to  pay 
one-half  of  the  loss.    (Pardess.  ii.  174  seq,) 

By  the  Ordonnance  of  Louis  XIY.  the  loss  was  divided  Ordomumce 
equally  in  case  of  accidental  collision.     Some  doubt  existed  ®*  I^'"*  ^  V". 
as  to  whether  it  should    not   be  apportioned  as    general 
average,  but  Yalin  states  that  the  better  opinion  was  in 
favour  of  an  equal  division.     (Yalin,  Sur  TOrdonnance  de  la 
Marine,  1.  3,  tit.  7 ;  Arte.  10,  11 ;  Ih.  vol.  ii.  178.) 
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Equal  or  The  YBLgae  language  of  the  Northern  codes  as  to  the  manner 

Sroportioiiate  j^  which,  in  case  of  accidental  collision,  the  loss  was  to  be 
distributed,  gave  rise  in  the  seyenteenth  century  to  difference 
of  judicial  opinion.  Bynkershoek  describes  in  graphic  terms 
the  strong  dissent  of  his  colleagues,  the  judges  of  the  Supreme 
Court  of  the  Netherlands,  when  he  endeayoured  to  persuade 
them  to  assent  to  a  proportionate  rather  than  an  equal  diyision 
of  the  loss :  ^'  Memini  me  senatore  et  de  geometrica  propor- 
tione  perorante  reliquos  senatores  (23  Noy.  1629)  obsta- 
puisse  atque  si  Joyis  ignibus  icti  essent."  (Bynk.  Quaest.  Jur. 
Priy.  1.  iv.  c.  20.) 
The  rule  of  The  history  of  the  rule  as  to  diyision  of  loss  in  the  English 

loss  in  Enff-     Admiralty,  so  far  as  can  be  gathered  from  existing  records,  is 
luh  law.  as  follows.    The  continuous  series  of  Admiralty  Court  records 

begins  about  the  year  1530.  During  the  sixteenth  century 
no  trace  of  the  rule  appears  in  any  sentence  of  the  Court. 
Once  only  in  the  sixteenth,  and  once  in  the  seyenteenth, 
century  awards  of  arbitrators  are  mentioned  giying  partial 
damages  to  the  owners  of  ships  sunk  or  injured  by  collision. 
In  all  the  cases  prior  to  1614,  (they  are  not  numerous,)  in  which 
sentences  were  deliyered  in  collision  suits,  either  full  damages 
were  giyen  or  none.  In  1614  ( /?)  occurs  the  first  sentence  for 
half  damages.  The  defendant,  being  alone  in  fault,  was 
condemned  by  Dr.  Dunn  in  half  the  loss  to  cargo  on  board 
the  other  ship,  and  in  the  whole  of  the  loss  to  the  ship.  In 
the  same  year,  howeyer,  full  damages  are  giyen  in  another 
case'(^),  and,  apparently,  again  in  1623  (r).  In  1626  («)  half 
damages  are  giyen  by  Sir  Henry  Marten  against  a  defendant 
who  lay  at  anchor  in  the  middle  of  the  Thames  for  two  tides 
and  refused  to  weigh  his  anchor,  which  afterwards  holed  the 
plaintiff's  ship.  In  1628  (i)  Sir  H.  Marten  giyesfull  damages 
for  a  collision  caused  by  the  defendant's  fault :  also  in  two 

(p)  Ruekton  o.  Lamhtofi,  Ad.  Ct.  Admiralty  Court  BecordB,  at  the 

Reo.  Libels,  FUe  76,  No.  33.    The  Public  Record  Office, 
ship  arrested  in  this  case  belon^^  (r)   Cnue    c.    Wynney  File    82, 

to  the  owner  of  the  wrongdoing  No.  56 ;  Baker  c.  CordiU,  File  82, 

shipi  but  was  not  the  wrongdoing  No.  53. 
ship  herself.  («)  £unne  c.  JFiUianuon,  FQe  84, 

(^)  Fer  Dum  c.  Mareh^  File  76,  No.  463. 
No.  463.    This  and  the  following  {t)  ThredgoJd  c.  Oo9l%ng$^  File  85, 

referanoes  are  to  the  Files  of  Libels,  No.  325. 
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cases  of  1632  («).  In  1630  (x)  the  same  judge  gives  sentence 
for  half  damages,  where  the  defendant's  ship  was  alone  in 
fault ;  and  in  the  following  years  three  other  sentences  to  the 
same  effect  (y).  In  1635(2)  there  is  a  sentence  for  full 
damages ;  and  two  others  follow,  to  the  like  effect  (a).  Jp. 
1639(6)  the  innocent  shipowner  and  cargo-owner  recover  onlj 
half  their  losses ;  but  in  another  (c)  case  of  the  same  year  the 
shipowner  recovers  full  damages. 

In  1642  Dr.  Zouch  was  judge  of  the  Admiralty.  By  a 
sentence  of  that  year  implying,  but  not  expressly  finding, 
fault  in  the  defendant's  ship,  he  gives  half  damages  {d).  By 
another  sentence  («)  of  1643,  for  reasons  not  stated — '*ex  certis 
cansis  nos  et  animum  nostrum  in  hac  parte  moventibus" — out 
of  1,800/.,  the  full  damages,  he  gives  400/.  only  (/).  In  this 
sentence  the  words  ''per  crassam  suam  negligentiam "  are 
struck  out.  The  loss  was  caused  by  the  defendant  letting  go  his 
anchor  and  breaking,  or  fouling,  that  of  the  plaintiff's  ship, 
whereby  she  drove  ashore  with  her  cargo  and  was  damaged. 
In  1643  (y)  there  is  a  sentence  in  which  the  words  ''  incuria  et 
negligentia  "  are  struck  out,  giving  half  damages.     By  another 


(u)  SneddaU  o.  Leighy  FUe  90, 
No.  268 ;  Eothtcell  c.  Lucas,  File  90, 
No.  265.  In  these  cases  the  colli- 
rioiLB  are  stated  to  have  heen  caused 
'*  colpH  et  negligently,"  or  '*  cnlpd 
incari&  et  supremtl  negligentid." 
In  another  suit  for  negligence  the 
loss  is  stated  to  have  been  caused 
"  culpE  negligentid,  Tel  incurid,  vel 
occasione '"  of  the  defendant ;  see 
File  88,  No.  157. 

(r)  RutUr  o.  Sibaiira,  File  89, 
No.  241. 

(y)  Stevens  c.  Trshawke,  File  91, 
No.  27  ;  Clarke  o.  Becky  File  92, 
No.  195 ;  St.  John  c.  Grant,  Filo  92, 
No.  51. 

{z)  Page  c.  Haslewood,  File  93, 
No.  243. 

(a)  Leigh  c.  Ireland^  File  96,  No. 
153 ;  Gardiner  c.  Bright,  File  97, 
No.  174,  where  the  oollision  is 
stated  to  have  been  ''de  industrid 
sea  culpa." 

{h)  Cathurst  c.  Sandall,  File  98, 
No. 58;  Wilkinson G,Clarke,'ETle^%, 


No.  107. 

{e)  Seagars  o.  The  Haddock,  File 
101,  Nos.  37, 161.  In  this  case  the 
owner  of  cargo  on  the  innocent 
ship  had  recovered  full  damages 
against  the  shipowner  upon  the 
bill  of  lading. 

(d)  Keddye  o.  Be  Frances,  File 
106,  No.  29. 

{e)  Kinge  c.  Johnson,  File  106, 
No.  121.  The  same  words  are 
used  in  a  sentence  for  pro  rat& 
freight,  File  106,  No.  79. 

(/)  Partial  damages  seem  to 
have  be^i  sometimes  given  by 
arbitrators.  Thus,  in  1687)  there 
is  an  award  that  the  loss  was 
caused  as  to  one-third  by  ship  A, 
as  to  one- third  by  stress  of  weather, 
and  that  the  remaining  third  should 
be  paid  by  the  defendant,  **the 
aggressor  and  moving  cause,"  File 
123,  No.  161. 

{jg)  Bj  Dr.  Sames,  surrogate  for 
Dr.  Zouch.  Belitha  o.  Bunoood^ 
FUe  106,  No.  194. 

M 
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sentence  (A)  of  the  same  year,  the  full  damages  being  680/., 
Dr.  Sanies — "ex  certis causis"  as  before — gives  320/.  only;  and 
by  another  (t),  where  the  loss  is  80/.  he  gives  12/.  lOs.  only. 

In  both  these  sentences  words  imputing  fault  to  the  defen- 
dant are  struck  out.  By  sentences  of  1644  and  1645  full 
damages  are  given  in  one  case(^),  and  half  damages  in 
another  (/).  In  both  negligence  is  expressly  found  against 
the  defendant. 

In  1647  (m)  half  damages  are  given,  for  the  first  time, 
because  the  cause  of  loss  is  uncertain.  In  the  same  year 
there  is  a  unique  case(n)  where,  no  fault  being  found  in 
either  ship,  the  owners  of  the  ship  that  sank,  and  the  owners  of 
cargo  on  board  her,  recovered,  by  twenty  separate  sentences, 
half  their  respective  losses  by  way  of  general  average  con- 
tribution against  the  owners  of  the  other  ship.  The  collision, 
was  at  sea,  and  the  defendant's  ship  was  held  fast  to  the 
plaintiff's  by  the  anchor  of  the  latter,  which  had  holed  her. 
In  order,  as  the  sentence  states,  to  save  the  defendant's  ship, 
her  crew  cut  her  clear  by  severing  her  cable  and  sending  the 
plaintiffs  ship  adrift,  whereupon  she  sank  with  her  cargo. 
In  the  next  year  (1648)  (o)  half  damages  are  given  for  an 
anchor  and  cable  lost  through  the  other  ship  chafing  it — not, 
as  it  appears  by  negligence — the  word  "  incurill "  being  struck 
out  of  the  sentence.  But  in  the  same  year  a  ship  recovers 
full  damages  for  her  loss  by  striking  upon  the  other  ship's 
unbuoyed  anchor  (/>);  and  four  sentences  for  full  damages 
against  defendants'  ship,  alone  in  fault,  follow  {q).  In  1654  (r) 
a  defendant  is  dismissed  because  no  fault  is  proved  against 


(A)  Blowers  o.  Siarlinge^  File  106, 
No.  227. 

(»)  Powell  o.  Trevyne,  Efle  107, 
No.  84. 

{k)  Creame  o.  Taxley,  FUe  107, 
No.  68. 

(/)  White  o.  Walker,  File  107, 
No.  189. 

(m)  Bj  Dra.  Clerk  and  Exton, 
the  Commonwealth  Judges ;  Ortibe 
c.  Stagg,  File  108,  No.  342. 

(«)  Bury  c.  Gold,  File  108,  Nos. 
850  seq.  These  sentences  were 
varied  on  appeal  bj  consent,  bj 
substitating  naif  for  full  damages ; 


see  one  of  the  sentences  of  the 
Delegates  printed  in  Marsden'a 
Adimraltj  Cases,  p.  236. 

(o)  Booty  c.  Rudd,  FUe  109,  No. 
118. 

(p)  Knott  o.  Foulgier,  File  109, 
No.  119. 

(q)  Arthur  c.  Ford,  File  110, 
No.  82 ;  SUney  c.  Hopwood,  File 
110,  No.  80;  GrandUy  o.  Borteer, 
File  109,  No.  313;  Brake  c.  The 
Biper,  File  111,  No.  294. 

(r)  Dorvill  o.  Tresaur,  File  112, 
No.  319. 
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"him;  and  againBt  a  defendant  in  fault  full  damages  are 
g;nreii(«). 

Next  yeaT(/)  (1655)  lialf  damages  are  giyen  for  a  collision 
caused  without  fault,  and  also  where  the  cause  is  uncertain  (t4). 
In  1659  (x)  a  ship  damaged  bj  an  unbuoyed  anchor  recovers 
half  her  loss ;  and  in  1 663  (y)  a  like  sentence  is  passed,  with 
an  express  finding  that  the  collision  was  caused  bj  stress  of 
weather,  and  that  both  ships  had  done  all  they  could  to  avoid 
it.  But  for  loss  caused  by  the  fault  of  the  defendant  full 
damages  are  given  (s). 

In  1664  Dr.  Exton,  in  two  cases  where  the  collision  was 
accidental — "  casu  fortuito  " — g^ve  half  damages  (a)  ;  and  in 
1668,  where  a  ship  with  her  keel  accidentally  cut  the  cable  of 
another,  Sir  LeoUne  Jenkins  gave  half  the  value  of  the  lost 
anchor  and  cable  (h).  In  1673  (c)  nautical  experts — consilium 
artis  nautice  periiorum — are  for  the  first  time  mentioned.  They 
omcur  in  a  sentence  finding  the  defendant  ship  alone  in  fault, 
and  the  judge.  Sir  Leoline  Jenkins,  gives  half  damages.  In 
1675,  in  two  cases  {d)  where  the  cause  of  collision  is  stated 
to  be  uncertain.  Sir  Leoline  Jenkins  applying,  as  he  states, 
the  general  maritime  law — ''  nos  dispositionem  juris  maritimsB 
in  hac  parte  apud  omnes  gentes  receptissimi  sequentes  " — gives 
half  damages.  In  one  of  these  cases  Williams  c.  Marten^  the 
decision  in  The  Khedive  {e)  is  anticipated,  and  both  ships 
having  been  damaged,  one  more  extensively  than  the  other, 
sentence  goes  against  the  latter  for  half  the  balance  of  the 
loss.  In  1677  ( {/)  Sir  Bichard  Lloyd,  sitting  as  surrogate  for 
Sir  L.  Jenkins,  condemned  one  ship  in  half  the  loss  of  the 


(»)  HaUa,  Bill,  Rle  112,  No.  240. 

(0  TaxUff  0.  Delavall,  File  113, 
No.  67 ;  *'mcarul"  struck  oat  of 
the  seDtenoe. 

(«)  Lawe  c.  Lee,  File  113,  No. 
223;  Cooper  c.  Bruu^  file  114, 
No.  34. 

(x)  8wyr$  o.  Church,  Ble  114, 
No.  86. 

(y)  Martffn  c.  Oreme,  File  115, 
No.  95. 

{z)  Joeelyn  o.  Wieheti,  File  116, 
No.  91.  Both  these  last  flentenoeB 
arelT'Dr.  Extoiu 


(a)  Feert  o.  CoU,  File  116,  No.  4  ; 
Saberdymc,  Bewes^  File  116,  No.  3. 

(b)  Parke  c.  Sorrell,  File  116, 
No.  160. 

(e)  ComwaUit  c.  Mden,  File  117, 
No.  145. 

(d)  FoiUr  c.  Keate,  WUliams 
0.  MarUn,  File  117,  Nos.  141, 
144. 


(e)  Supra,  p.  160. 

l 


[/)  Brou;n  o,  Gravmor,  File  118, 
No.  43  ;  affirmed  bj  the  delegates 
7th  Hay,  1678.  Del.  Abs.  Book ; 
see  also  an  order  of  the  Ad.  Ot., 
nth  Deo.  1679,  in  Ad.  Ass.  Book. 


m2 


I^ 


THE  RULE  AS  TO  DIVISION  OF  LOSS. 


other,  because,  by  reason  of  the  contrariety  of  witnesses  and 
difficult  of  proof,  the  loss  was  to  be  deemed  to  have  beea 
caused  by  accident  {casufortuito).  In  1678  (y)  half  damages 
are  given  by  the  same  judge,  because  it  was  not  proved  that 
the  collision  was  wilful — ex  stttdxo  aut  malitid  aut  tnvidid  / 
but  in  the  same  year  (A),  and  again  in  1690  (t),  where  it  was 
by  negligence — negligeniid  vel  ignorantid — fuU  damages  are 
given.  In  1692  {k)  the  decree  states  that  the  collision  was 
accidental,  and  that  therefore  the  loss  was  to  be  deemed  to 
have  been  in  some  measure  (quadamtenus)  caused  by  the 
fault  of  the  other  ship  {I),  In  1 695  the  rule  was  twice  applied 
by  Sir  Charles  Hedges.*  In  one  (m)  case  no  reason  is  given  ; 
in  the  other  (n),  it  is  found  that  the  plaintiff's  loss  was  caused 
by  the  f aidt  of  the  master  and  crew  of  the  other  ship ;  there- 
fore (the  decree  continues)  the  owners  of  the  defendant  ship 
are  liable  to  make  good  to  the  plaintiffs  a  certain  part  of  their 
loss.  '^  Cum  autem  ob  incertitudinem  ex  varietate  et  con- 
trarietate  depositionum  testium  hinc  inde  examinatorum  pro- 
veniente,  certa  pars  damni,  quota  est  quam  altera  pars  alter! 
dedit,  liquidari  baud  possit,  dominus  judex  antedictus  dis- 
positionem  juris  maritimi  apud  omnes  receptissimi  sequens," 
condemns  the  defendant  owners  in  half  the  loss  of  the  plaintiffs. 
Though  no  fault  is  found  against  the  plaintiffs,  the  wording 
of  the  decree  rather  implies  it.  In  1698  (o)  a  case  occurs, 
where  each  ship  suffered  injury,  and  each  claimed  damages 
against  the  other.  Sir  C.  Hedges  made  a  decree  that  each 
ship  should  pay  to  the  other  half  her  loss.  No  reason  is 
given  for  dividing  the  loss.  In  1702  (/>)  Dr.  Bramston, 
surrogate  for  Sir  C.  Hedges,  makes  a  decree  against  the  ship 
sued,  she  being  found  to  be  alone  in  fault.     The  reasons 


(g)  Jermin  o.  Shadfurthy  File  119, 
No.  116. 

(A)  Nincman  o.  Zaey,  File  119, 
No-  161. 

(0  SuMeU  c.  Joad,  File  124,  No. 
41. 

{k)  Trew  0.  Feireey  Hand.  Ad. 
Ca.  264. 

(/)  The  note  of  the  decree  is  as 
follows:  *'£x  quo  quod  sibi  con- 
stat, dicto  navi  coUisionem  ex  Peiroe 
et  nautaram  saornm  onlpft  et  negli- 


fentiH  qnadamtenufi  peirenisse." 
eirce  was  master  of  the  ship  sued. 

(m)  Fantley  o.  King^  Ad.  Ass. 
Book,  4th  Feb.  1695. 

(n)  Beckham  c.  Chapmany  ibid, 
20th  Jan.  1695. 

(o)  Rennen  o.  Humble ^  Ad.  Gt. 
Ass.  Book,  9th  Hay,  1698;  26th 
Hay,  1698. 

(p)  Maaon  o.  Johnson,  Ad.  Gt. 
Ass.  Book,  11th  Harch,  1702;  Act 
Book,  fo.  407. 
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giyen  are  similar  to  those  in  Beckham  o.  Chapman,  tupra. 
In  1706  two  similar  cases  occur  (^),  no  fault  being  found 
in  either  case  against  the  plaintifTs  ship.  In  the  same  year 
(1706)  (r)  there  is  a  case  where,  fault  being  found  against 
both  ships,  the  loss  is  divided  equally,  for  the  reason  given 
in  Beckham  c.  Chapman,  namely,  the  difficulty  of  proving  the 
loss  properly  attributable  to  the  fault  of  each.  The  decree 
was  affirmed  by  the  Delegates.  In  1712  («)  the  Delegates 
varied  a  decree  of  Sir  C.  Hedges,  by  which  he  had  dismissed 
the  defendants  without  costs,  by  declaring  that  they  should 
pay  half  the  plaintifPs  loss.  No  reason  is  given.  In 
1726  (/)  Sir  Henry  Fenrice  found  that  the  defendant  had 
failed  to  prove  his  case  {de/ecisse  in  probaiionibus),  and  dis- 
missed the  defendant  without  costs.  The  question  of  applying 
the  rusticum  judicium  seems  to  have  been  raised  ;  for  in  the 
registrar's  minute  book  is  a  note  (afterwards  struck  out) 
that  a  day  was  assigned  for  discussing  the  question  ''whether 
the  rusticum  judicium  can  be  admitted  in  this  case?"  In 
1746  (u)  the  same  judge  divided  the  loss  where  the  cause  of 
the  collision,  "  from  the  great  contrariety  of  the  evidence," 
was  uncertain. 

Noble  c.   Wilson  is  the  last  appearance  of   the   rusticum  Biaiboryoi 
judicium  until  1789,  the  year  in  which  the  well-known  case  of  ^\^^  ^^ 
The  Petersfield  and  The  Judith  Randolph  {x)  occurred.     It  is 
sing^ar  that  in  that  year  three  cases  were  decided  in  which 
the  rule  of  division  of  loss  was  applied ;  in  two  of  them  by  the 
High  Court  of  Admiralty,  in  the  other  by  the  Delegates. 

On  the  20th  of  May,  1789,  Sir  James  Marriott,  Judge  of  The  Petertfleld 
the    Admiralty  Court,    in    The   Petersfield  and   The  Judith  J^^^^^^^^^. 
Randolph,  pronounced  ''that  both  ships  were  in  fault;  that  (fo/^A  (1789). 
The  Judith  Randolph  was  most  in  fault ;  and  decreed  that  the 
whole  of  the  damage  sustained  by  the  owners  of  the  ship 

(q)   MartingUl   o.    Taylor,    Am,  Book,  19ih  Dec.  1712. 

Book,  Tol.  368 ;  Act  Book,  fo.  623 ;  (0  Reed  o.  WeVford,  Ass.  Book, 

KiehinerQ,  Coeklin,  Act  Book,  fo.  4.  26t1i  Jan.  1726. 

(r)  Noden  c.  Ashton,  Ass.  Book,  («)  Noble  c.  Wilson,  Ass.  Book, 

20th  Jane,   1706 ;   see  Delegates'  28th  Nov.  1746. 

AflS.  Book.  {x)  In  the  Assignation  Book,  fwm. 

(«)  Gun  c.  Cartwell,  Ass.  Book,  Wildman  c.  Blokes, 
26th  May,  1709 ;  Delegates'  Ass. 
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Petersfield  and  her  cargo,  which  was  sunk  and  lost,  as  well  as 
the  230/.  damages  and  expenses  given  against  the  ship  Peters^ 
field,  and  the  costs  of  suit  here  on  both  sides,  be  borne  equally 
by  the  parties  in  this  suit."  This  appears  to  have  been  the 
first  case  in  which  the  rusticum  judicium  was  applied  solely 
upon  the  ground  that  both  ships  were  in  fault,  with  an  express 
finding  that  the  fault  of  one  ship  was  greater  than  the  fault 
of  the  other. 
Th6  Friendi  The  next  case  in  order  of  date  is  The  Friends  Goodwill  and 

The  Pwv         ^^  ^^yyy  (y)*     ^^  ^*®  ^  decision  of  the  Delegates  varying 
(1789).  a  decree  of  Sir  J.  Marriott  (9th  December,  1786)  by  which  he 

had  pronounced  that  The  Peggy,  the  defendant  ship,  was 
alone  in  fault,  and  had  condemned  her  owners  in  full  damages 
and  costs.  The  case  was  appealed,  and  on  the  7th  of  July, 
1789,  the  Delegates (z)  ''pronounced  for  the  appeal  made 
and  interposed  in  this  cause,  and  that  the  judge  from  whom 
the  cause  is  appealed  hath  acted  wrongfully,  nully,  and  un- 
justly; reversed  the  decree  of  the  said  judge,  and  in  the 
principal  cause  (already  by  them  retained)  did  pronounce  that 
the  master  and  crew  of  each  of  the  sedd  ships  Friends  Goodwill 
and  Peggy  contained  in  the  proceedings  of  this  cause  were 
equally  blameable  in  their  conduct  as  to  the  said  two  ships 
running  foul  of  each  other,  and  by  which  means  the  said  ship 
Friends  Goodwill  and  cargo  were  totally  lost ;  that  the  loss  or 
damage  occasioned  by  the  aforesaid  accident,  and  all  costs, 
charges,  and  expenses  incurred  or  to  be  incurred  on  account 
thereof,  ought  to  be  borne,  paid,  and  sustained  by  the  said 
John  Stoker  and  Bobert  Hutton,  the  owners  of  the  said  ships, 
in  equal  moietys,  and  share  and  share  alike;  and  further 
pronounced  (in  presence  of  the  said  report)  (a),  that  the  value 
of  the  said  ship  Friends  Goodtvill,  at  the  time  she  was  sunk 
as  aforesaid,  was  nine  hundred  pounds,  and  the  cargo  of  the 
value  of  one  hundred  pounds  and  five  pounds  five  shillings, 
and  condemned  the  said  Bobert  Hutton,  Shepherd's  party, 
in  the  sum  of  five  hundred  and  two  pounds  twelve  shillings 

(y)  Notn.  Mutton  o.  Stoker.  (a)  The  parties  had  agreed  that 

{z)  Govld,  J.,  Ashurst,  J.,  Ho-  the  Court  should  take  the  report 

tham,  B.,  and  Dr.  Euher  were  the  of  three  Trinity  masters  upon  the 

judgfes.  merits  of  the  case. 
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and  raxpence,  the  moiety  of  the  yalue  of  the  said  ship  and 
eargo,  and  at  the  petition  of  Cooper  decreed  a  monition 
against  the  said  Bobert  Hutton  for  payment  of  the  said  sum 
in  fifteen  days  after  service  of  the  same,  not  to  go  nnder  seal 
till  after  fifteen  days  from  hence ;  and  the  judges  directed  the 
costs  on  both  sides,  as  well  in  this  Court  as  in  the  Court 
below,  to  be  borne  and  sostained  by  both  parties  in  equal 
proportions,  and  referred  the  bills  on  both  sides  to  the  regis- 
trar, and  assigned  to  hear  on  taxation  of  costs  the  first  session 
of  next  term ;  present  Shepherd  and  Cooper." 

It  is  evident  from  the  various  orders  made  in  this  case 
that  the  Delegates  had  very  great  difficulty  in  ariving  at  a 
decision.  The  two  Trinity  masters  by  whom  they  were 
assisted  differed  in  opinion  as  to  the  merits,  and  by  consent 
of  the  parties  a  third  was  called  in. 

The  third  case  of  the  year  1789  was  The  Resolution  and  The  Resolution 
The  Langton  (A).  This  is  in_^one  respect  the  most  remarkable  ^^^^If^' 
of  the  three  cases,  for  in  it  Sir  James  Marriott  decided,  in 
terms  apparently  chosen  in  order  to  raise  the  question  whether 
the  rusiicum  judicium  may  be  applied  where  the  collision 
occurs  without  fault  in  either  ship,  that  it  did  apply  to  such  a 
case;  and  from  his  decision  there  was  no  appeal.  The 
registrar's  note  of  the  interlocutory  decree  is  as  follows : — 
"  Sir  J.  Marriott,  Judg^,  pronounced  that  the  loss  of  the  ship 
and  cargo  of  ITte  Resolution  was  not  occasioned  by  the  default 
of  the  masters  and  crews  of  either  of  the  ships  in  question, 
but  was  an  inevitable  accident,  owing  to  the  showring  weather, 
the  darkness  of  the  night,  the  small  distance  of  the  two  ships, 
and  shortness  of  time  in  discovering  each  other,  being  close ; 
and  the  judge  decreed  that  the  damages  on  the  loss  of  the 
ship  Resolution  and  her  cargo,  as  well  as  the  damage  done  to 
the  ship  Langton,  together  with  the  costs  of  suit  on  both  sides, 
be  equally  borne  by  both  parties ;  and  assigned  each  party  to 
bring  in  a  schedule  of  their  damages ;  which  being  brought 
in  the  judge  referred  the  same  to  the  registrar,  taking  to  his 
assistance  two  merchants  "  (c). 

{b)  Norn,  Nelwn  o.  Fau^eeit  In  the  (e)  ThlB  deoiBion  ia  in  aooordanoe 

Afldgnation  Book.  with  the  statement  of  the  law  in 
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Th4Thr0$  It  Bhould  be  added  that  in  the  year  (1788). previous  to 

The  Britannia  ^^^  ^  which  the  three  last-mentioned  cases  were  decided, 
(1788).  occurred  the  case  of  The  Three  Relations  and  The  Britannia{d). 

There  Sir  James  Marriott  pronounced  that  '*  under  the  cir- 
cumstances of  the  case,  each  party  should  stand  by  his  own 
damage  and  expenses."  What  the  circumstances  of  that  case 
were  does  not  appear  from  the  registrar's  minute  book,  from, 
which  the  decree  is  here  cited.  The  decree  is  unusual  in 
form ;  the  common  form,  where  (as  here)  fault  is  alleged  and 
not  proved,  being  to  the  effect  that  the  plaintiff's  libel  not 
having  been  proved,  the  adverse  party  be  dismissed  from, 
further  observance  of  justice  in  the  cause. 

It  is  singular  that  during  the  long  period  {e)  during  which 
Lord  Stowell  presided  over  the  Admiralty  Court  no  case 
occurred  in  which  he  had  occasion  to  apply  the  rule  of  divi- 
sion of  loss.  Two  cases  should,  however,  be  here  mentioned, 
both  of  great  importance  in  the  history  of  the  subject.  In 
The  Woodrop  Sims{f)^  decided  by  Lord  Stowell  (then  Sir 
William  Scott)  in  1815,  and  in  The  Lord  Melville^  decided  in 
1816,  occur  the  dicta  of  that  learned  judge  with  reference  to 
the  incidence  of  loss  in  case  of  collision,  referred  to  on  a 
former  page(^),  in  which  he  divides  collisions  into  four 
classes  :  (1)  where  the  collision  is  caused  by  the  fault  of  the 
defendant  ship ;  (2)  by  the  fault  of  the  plaintiff  ship ;  (3)  by 
the  fault  of  both  ships;  (4)  without  faidt  in  either  ship. 
The  rule  of  division  of  loss  is  declared  to  be  applicable  only 
in  the  third  case,  namely,  where  the  collision  is  caused  by  the 
fault  of  both  ships.  Notwithstanding  the  conflicting  decisions 
above  cited,  and  the  various  reasons  given  for  them,  there 
can  be  no  doubt  that  at  the  present  day  the  law  is  as  stated 
by  Lord  Stowell.  Whatever  may  have  been  the  original 
reason  for  the  rusticum  judicium^  the  only  reason  applicable 

Brown* B  Admiralty  Law,  vol.  2,  The  Woodrop y  the  name  of  the  ship, 

n.  206:  ''In  oase  of  aoddent  the  Sims,  her  master,  aooording  to  the 

loss  was  divided  hetween  both  par-  practice  of  the  day,  was  probably 

ties  in  equal  proportions. ' '  added  as  defendant.  It  is,  howeyer, 

(d)  Fay$  c.  Orahamy  26th  March,  so  commonly  known  as  The  Woodrop 
1788.  SitMy    that    the    name   has   been 

(e)  Thirty  years,  1798—1828.  retained. 

(/)  This  case  should  be  cited  as         {g)  Supra,  p.  139. 
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to  it  in  it8  modem  fonn  is  common  fault.  It  remains  only  to 
mention  two  or  three  more  cases  to  complete  the  history  of 
ferule. 

In  1824  Hay  y.  Le  Neve  was  decided  by  the  House  of  Hayy.  le 
Lords.  That  was  an  appeal  from  a  decision  of  a  Scotch  Court, 
which  had  apportioned  in  unequal  shares  (A)  the  loss  suffered 
by  a  vessel,  The  Wells,  which  had  been  sunk  at  her  anchor  by 
Tke  Sprightly,  The  House  of  Lords  varied  the  decision  of 
the  Scotch  Court,  and,  relying  upon  the  dicta  of  Lord  Stowell 
above  mentioned,  divided  the  loss  in  equal  shares,  and  con- 
demned the  owners  of  The  Sprightly  in  half  the  loss  on 
The  WeUs.  In  that  case  both  ships  were  clearly  in  fault ; 
Hie  Wells  for  having  brought  up  in  an  improper  place  and 
for  not  showing  a  light.  The  Sprightly  for  negligent  naviga- 
tion and  want  of  look-out.  The  question  in  dispute  was, 
whether  the  division  of  loss  should  be  in  equal  shares  or  be 
apportioned  according  to  the  degree  of  fault  in  either  vessel. 
The  decision  was  in  accordance  with  Lord  Stowell's  dicta, 
and,  it  may  be  added,  with  an  unbroken  line  of  authorities 
for  a  period  of  at  least  146  years,  in  favour  of  an  equal 
division.  But  there  was  no  decision  that  the  rule  of  division 
of  loss  was  confined,  as  stated  by  Lord  Stowell,  to  the  case  of 
'*  both  ships  in  fault."  Nevertheless,  since  the  decision  in  The 
Resolution  and  The  Langton  the  rule  has  never  been  applied, 
except  in  the  case  of  '^  both  ships  in  fault "  ;  and  the  dicta  of 
Lord  Stowell,  having  acquired  additional  weight  by  the  citation 
in  the  House  of  Lords  in  Hay  v.  Le  Neve,  have  been  taken, 
apparently  without  discussion,  to  settle  the  law.  Thus  in  The 
Githerine  of  Dover  {i)  (1828)  Sir  Christopher  Bobinson,  in 
addressing  the  Trinity  masters,  stated  the  law  as  follows : — 
"The  result  of  the  evidence  will  be  one  of  three  alternatives : 
either  a  conviction  in  your  mind  that  the  loss  was  occasioned 
by  accident,  it  which  case  it  must  be  sustained  by  the  party 
on  whom  it  has  fallen ;  or  a  state  of  reasonable  doubt  as  to 

(A)  J%s  Spriffhtlf/wM  condemned,  actions,  and  Dr.  Lufihing^n  dis- 

in  two-thirds  <rf  the  loflssoflered  by  missed  both  for  want  of  proof ;  The 

The  Wells.  Zaeonia,  2  Moo.  P.  C.  C.  N.  S.  161 

(0  2  "HtLg.    146.    Cf.   alflo   The  (1863),  where  a  similar  order  was 

Mmd  of  Auckland  (IM%),  6  Not.  of  made  by  the  Priyj  Gonncil;   The 

Gas.  240,  where  there  were  crofls  Marpeeia  (1872),  L.  B.  4  P.  C.  212. 
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ihe  preponderance  of  evidence,  which  will  have  nearly  the 
same  effect ;  or  thirdly,  a  conviction  that  the  party  charged 
with  being  the  cause  of  the  accident  is  justly  chargeable  with 
the  loss  of  this  vessel  according  to  the  rules  of  navigation 
which  ought  to  have  guided  them." 

It  remains  only  to  mention  the  case  of  The  Monarch  and 
The  Success  J  decided  by  Sir  Christopher  Bobinson  on  the  23rd 
of  June,  1 838,  as  being  the  next  in  which  the  rusticum  judicium 
was  applied.  There  the  judge  pronounced  *^  the  collision  in 
question  in  this  cause  to  have  been  caused  by  the  fault  of  the 
masters  and  crews  of  the  said  ship  or  vessel  Monarch  and  the 
late  smack  Success,  and  for  a  moiety  only  of  the  damages 
proceeded  for,  and  condemned  [the  owners  of  The  Monarch'] 
and  the  bail  given  on  their  behalf  to  answer  the  action  in  a 
moiety  of  such  damage  and  of  the  costs  incurred  on  behalf  of 
[the  owner  of  The  Success"]  in  this  cause  "  {k).  This  decree 
was  subsequently,  on  the  3l8t  of  January,  1839,  rescinded  bj 
Dr.  Lushington  as  regards  costs ;  and  by  a  new  decree  he 
pronounced  the  parties  '*  to  be  liable  to  the  costs  incurred  on 
their  own  behalf  only  "  (/). 

This  completes  the  history  of  the  application  of  the  rule, 
so  far  as  the  present  writer  haa  been  able  to  trace  it  by  an 
examination  of  the  Admiralty  records.  Since  the  year  1838, 
the  date  of  the  decision  in  The  Monarch,  the  number  of  collision 
cases  has  been  very  large,  and  the  rusticum  judicium  has  been 
frequently  applied ;  but  always,  it  may  be  safely  assumed,  in 
cases  of  **  both  ships  in  fault."  In  The  Oratava  and  The  Janet, 
11th  May,  1839,  and  The  London  Merchant,  20th  May,  1840, 
it  was  so  applied;  and  beyond  this  the  examination  of  the 
records  has  not  been  carried.  It  may  be  assumed  that  if, 
since  1840,  the  rule  had  been  applied  in  any  case  of  '*  neither 
ship  in  fault,"  or  ^'  insufficient  proof,"  such  a  case  would  have 
been  reported ;  and  no  such  case  appears  in  the  books.  It 
may,  therefore,  be  taken  to  be  a  fact  that  for  fully  a  oentuiy 
(since  1789)  the  rule  has  only  been  applied  in  cases  of  **  both 
ships  in  fault "  ;  never  in  the  case  of  ^*  neither  in  fault,"  or 


{k)  This  is  the  case  called  The  Monarch,  and  referred  to  in  a  note  to 
The  CeU,  3  Hag.  321.  (/)  The  Monarch,  1  W.  Bob.  21. 
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in  the  case  of  "insufficient  proof.''    Nay,  further,  in  such 

cases  the  plaintifTs  action  has  inyariablj  been  dismissed,  and 

generally  with  costs.     Several  instances  of  this  will  be  found 

referred  to  in  a  former  page  (m).     Yet  neither  has  the  decision 

of  Sir  James  Marriott  in  The  Resolution  and  The  Langton,  nor 

have  any  of  the  previous  decisions  between  the  years  1677  and 

1789,  in  which  the  rusticum  jtidicium  was  applied  in  cases  of 

doubt  and  mere  accident,  been  reversed,  overruled,  or,  so  far 

as  the  writer  is  aware,  even  referred  to  (n)  or  discussed.     Not 

having  been  reported,  they  appear  to  have  altogether  escaped 

observation  ;  so  much  so  that  in  Hay  v.  Le  Neve  (1824)  Lord 

Giffard  states  that  the  advocates  (of  whom  Dr.  Lushington 

was  one)  who  appeared  in  that  case,  in  answer  to  a  question 

from  the  House,  acknowledged  that  they  were  not  aware  of 

any  case  in  which  the  rusticum  judicium  had  ever  been  applied 

in  England.    A  note  of  The  Peterefield  was  supplied  to  the 

House  by  Lord  Stowell,  who  was  a  member  of  the  House,  but 

does  not  appear  to  have  heard  the  appeal.    It  is  singular  that 

that  learned  judge  was  not  (it  seems  he  was  not)  aware  of  the 

decisions  in  The  Resolution  and  in  The  Friends  Goodwill^  both 

of  which  occurred  in  1789,  the  year  of  the  decision  in  The 

Petersjield,  and  of  which  one  was  in  direct  conflict  with  his 

dicta  in  2%e  Woodrop  Sims  and  TA^  Lord  Melville, 

The  view  of  the  Legislature,  as  shown  by  sect.  25,  sub-sect.  9, 
of  the  Judicature  Act,  dearly  was  that  the  rule  applies  only 
where  both  ships  are  in  fault.  It  cannot  be  supposed  that  an 
Act  passed  manif estiy  with  a  view  to  make  the  law  uniform  in 
all  the  Courts  would  have  left  the  rule  of  division  of  loss 
applicable  in  Admiralty  in  case  of  doubt  and  mere  accident, 
whilst,  for  the  sake  of  uniformity,  it  extended  the  rule  where 
both  ships  are  in  fault  to  the  Common  Law  Divisions  of  the 
ELigh  Court. 


(fl»)  See  the  oaaes  dted  above, 
p.  169,  note  (•).  To  these  may  be 
added  the  foUowing  dedsions  of 
LordStowell:  The  Flora,  2%^S\mQ, 
1815;  TheBobert^  9th  June,  1818 
The  Vrow  Janeizty  2nd  Feb.  1820 
The  Betsy  Gaines  (1827),  2  Hag.  28 


The  Marpeeia  (1872),  L.  B.  4  P.  D. 
212. 

(»)  In  Say  v.  Ze  Neve^  a  case  in 
the  reign  of  Qneen  Anne  was  re- 
ferred to  {sembUf  one  of  the  cases 
dedded  between  1707  and  1718 
cited  aboye),  but  not  with  reference 
to  the  point  here  under  discussion. 
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Amenca. 


Argentine 
Confedera- 
tion. 

Anstria. 

Belgium. 

ChiH. 

Denmark. 

Egjrpt. 


Pranoe. 


Gennany. 


Greece. 
Holland. 


Note  II. 
Law  of  Foreign  Countries  as  to  the  Incidence  of  Loss. 

America :  The  rule  of  diTision  of  loss  is  applied  as  in  this 
country,  as  regards  losses  on  the  two  ships,  as  regards  losses 
on  car^y  loss  of  life,  and  personal  injury.  The  cases  cited 
above,  pp.  155,  157,  show  that  the  sufferer  is  entitled  to  a  full 
indemnity  (subject  to  the  limitation  of  liability)  against  one 
or  other  or  both  ships.  Some  text  writers  have  thought  that 
it  is  applied  in  cases  of  inscrutable  f aidt,  and  there  are  dicta  of 
judges  to  the  same  effect,  but  it  does  not  appear  that  it  has 
ever  been  so  applied. 

Argentine  Confederation  ( Chili,  Uruguay^  Venezuela) :  follow 
Spain. 

Austria:  doubtful. 

Belgium :  The  loss  is  apportioned  according  to  the  degree  of 
fault  in  each  ship  (Comm.  Code,  Art.  229). 

Chili :  follows  Spain. 

Denmark :  See  Nortcay  and  Sweden. 

Egypt :  The  loss  is  distributed  between  the  ships  in  the 
way  of  general  average,  according  to  their  values  (Oomm. 
Code,  Art.  242). 

France:  As  between  the  ships  the  loss  is  apportioned 
according  to  the  degree  of  fault  in  each,  and  if  the  cause  of 
collision  is  doubtful  the  loss  is  divided ;  as  regards  the  loss  on 
cargo,  the  cargo-owners  are  entitled  to  a  full  indemnity  (sub- 
ject to  the  limitation  of  liability)  against  the  owners  of  each 
ship  (Comm.  Code,  Art.  407). 

Germany:  The  incidence  of  loss  is  as  in  this  country (o), 
except  that,  if  both  ships  are  in  fault,  neither  can  recover 
(Comm.  Code,  Arts.  736—741). 

Greece :  follows  France. 

Holland:  Where  both  ships  are  in  fault,  and  also  where 
there  is  no  fault  in  either  ship,  each  bears  her  own  loss.    In 


(o)  An  alteration  of  the  law  has      will  be  adopted,  in  the  place  of  the 
been  recently  made.    Ati  from  let      equal  diviaion  of  loss. 
January,   1900,   the    proportional  # 
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case  of  doubt,  losses  on  ships  and  cargoes  are  made  good  by 
general  average  contribution.  Where  a  ship  fouls  another  at 
anchor,  the  former  pays  half  the  loss  (Oomm.  Code,  Arts. 
634—540). 

Italy :  Where  both  ships  are  in  fault  neither  can  recover  Italy. 
(Comm.  Ck)de,  Arts.  660,  662). 

Mexico  :  follows  Spain.  Mexico. 

Norway,  Sweden,  and  Denmark :   The  loss  is  apportioned  Norway, 
according  to  the  degree  of  fault  in  each  ship  (Comm.  Code,  ^^^^ 
Art.  230). 

Peru  :  follows  Spain.  Pern. 

Portugal :  The  loss  is  apportioned  according  to  the  degree  Portugal. 
of  fault  in  each   ship.      Where  the   cause  of  collision  is 
doubtful,  each  bears  her  own  loss  (Comm.  Code,  Arts.  666, 
668). 

Russia  :  Where  both  ships  are  in  fault  {semhle)  neither  can  Rnssia. 
recover ;  but  the  code  contains  special  provisions  for  a  collision 
with  a  ship  at  anchor  and  other  cases. 

Spain  :  Where  both  ships  are  in  fault,  and  also  where  the  Spain, 
cause  of  collision  is  uncertain,  each  ship  bears  her  own  loss 
(Comm.  Code,  Arts.  827,  828). 

Sweden :  See  Norway,  Sweden,  and  Denmark.  Sweden. 

Turkey :  The  loss  is  distributed  between  the  two  ships  in  Turkey, 
the  way  of  general  average,  according  to  their  values  (Comm. 
Code,  Art.  249) ;  but  each  Consular  Court  administer  the  laws 
of  its  own  country. 

In  recent  years  there  has  been  some  discussion  (/>)  as  to 
bringing  the  law  of  England  into  harmony  with  that  of 
France  and  other  countries  in  which  the  proportionate  distri- 
bution of  loss  is  adopted.  In  connection  with  this  subject,  it 
may  be  mentioned  that  this  method  of  distribution  of  loss  is 
not  unknown  in  this  country  where  the  matter  has  been 
referred  to  arbitrators.  An  instance  occurs  in  the  year  1539 
(see  Handcocke  c.  Payne,  Selden  Ser.  Admiralty,  Yol.  I. 
p.  90);  and  another  in  the  following  century  {Mustard  o. 

(p)  See  a  paper ''Both  to  Blame,"  1895 ;  and  an  Article  by  M.  Louis 

read  by  Mr.  f.  W.  Raikee,  Q.O.,  Eranck  in  the  Law  Quarterly  Be- 

LL.D.,   before  the   Litemational  Yiew,  July,  1896. 

Law  Anooiation   at  BruaselB  in  ^ 
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Munt,  Ad.  Ct.  Becords  Libels,  File  113,  No.  151),  where  an 
award  (si^ed,  however,  by  only  one  of  the  arbitrators) 
gives  the  owner  of  a  hoy  worth  60/.,  which  was  sunk  in 
collision,  20/. ;  one-third  of  the  loss  having,  it  is  found,  been 
caused  by  the  other  ship — ''the  aggressor  and  moving 
cause  "  ;  one-third  by  stress  of  weather ;  and  the  remaining 
third  by  the  plaintiff's  ship,  which  had  no  light  and  was 
badly  moored. 

With  reference  to  the  question  as  to  the  desirability  of  a 
uniform  law  in  all  maritime  states,  it  may  be  remarked  that, 
in  view  of  the  difficult  question  raised  by  The  Monte  Rosa  and 
the  two  Margaret  cases  {supra^  pp.  22,  26),  uniformity  of  law 
would  probably  not  be  followed  by  uniformity  of  decision, 
even  upon  the  same  facts.  The  question  whether  a  specific 
act  of  negligence  caused  or  contributed  to  the  collision 
apparently  gives  rise  to  endless  difference  of  opinion. 
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LIMITATION  OP  LIABILITY. 


In  this  country  the  limitation  of  shipowners*  liahiKty 
depends  entirely  upon  statute.  It  is  said  hy  writers  of 
authority  that  by  the  maritime  law  the  shipowner's  liability 
for  collision  is  limited  to  the  value  of  ship  and  freight  (a). 
Whether  such  a  rule  of  the  maritime  law  (b)  ever  existed, 
it  is  immaterial  here  to  inquire.  No  such  rule  has  ever 
been  recognized  by  the  Courts  of  this  country,  either  at 
common  law  or  in  Admiralty  (c).    By  the  municipal  laws 


Limitation 
of  Uabilitj  is 
statutory. 


Maritime 
and  foreign 
law  npon  the 
subject. 


{d\  3  Kent's  Comm.  {  218 ;  4 
Phillimore's  International  Law, 
2iid  ed.  628 ;  Yalin  but  POrdon- 
nanoe  de  la  Marine,  1.  2,  tit.  8, 
Art.  2 ;  Gouts  de  Droit  Comm. 
Mar.  Boulaj-Paty,  toI.  i.  263— 
298 ;  Pardeasus  Droit  Commercial, 
Part  4,  tit.  2,  ch.  3,  s.  2 ;  Emerigon 
Cont.  k  la  Grosse,  oh.  4,  s.  11 ;  and 
me  per  Bradley,  J.,  in  The  Jot,  W, 
Dyer  v.  Ths  Natitmal  Steamship  Co,, 
14  Blatchf .  483, 487 ;  and /^  Ware, 
J.,  in  The  JR^eeea,  Ware's  Bep. 
188,  195,  198 ;  The  Fhebe,  Ware, 
263.  The  Consolato  del  Mare,  cap. 
141,  provides  that  in  certain  oases 
the  ship  herself,  and  the  managing 
owner,  shall  be  liable  to  the  mer- 
chant for  the  loss  of  his  goods,  but 
the  other  owners  only  to  the  extent 
of  their  shares :  "  E  si  la  nau  no 
bastaTa,  e  lo  Senyor  de  la  nau 
havia  bens  e  altre  loch,  deyen  sen' 
▼endre  tanto  en  tro  que  1'  mercader 
sia  entregrat ;  mas  los  personers  no 
sien  teng^ts  sino  tant  solament 
d'aco  que  la  part  valra  que  hauran 
en  la  nau."  Bo,  again,  ib.  cap.  182, 
if  the  merohante'  goods  are  injured 


by  reason  of  insufficient  g^und 
tackle,  the  managing  owner  is  to 
pay  for  the  damage  for  which  the 
ship  and  all  his  gt)ods  are  liable : 
"  Mas  los  personers  no  son  tenguts 
de  res  esmenar  sino  la  part  que 
hauran,  en  la  nau,  que  altres  bens 
no."  But  it  seems  that  for  damage 
caused  by  their  own  fault,  as  where 
the  ship  s  equipment  is  deficient, 
the  part  owners  were  liable  to  the 
full  extent :  see  ibid,  c.  194. 

Upon  contracts  with  reference  to 
the  ship  entered  into  by  his  agent 
(committee,  in  the  association  called 
eomfnande)y  it  seems  that  the  ship- 
owner was  liable  only  to  the  ship's 
value :  see  ibid.  cc.  209,  244,  infra, 
p.  177. 

(&J  As  to  whether  a  general 
maritime  law  binding  upon  tiie 
Courts  of  this  country  ever  in  fact 
existed,  see  j^tfr  Willes,  J.,  Lloyd  y. 
Quibert,  L.  R.  1  Q.  B.  115,  124; 
per  Brett,  L.J.,  The  Oaeiano,  7  P. 
D.  143  ;  ITie  Leon,  6  P.  D.  148 ; 
The  Patria,  L.  B.  3  A.  &  E.  436, 
461,  462. 

{e)  See  Th$  Ihmdee,  1  Hag.  Ad. 
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of  Holland,  France,  and  other  continental  nations,  the 
liability  of  shipowners,  not  only  for  the  torts  but  abo  for 
the  contracts  of  the  master  of  their  ship,  has  for  more  than 
two  centuries  been  limited  to  the  value  of  the  ship  and 
freight  (^).  It  is  perhaps  due  to  this  fact  that  limited 
liability  has  been  said  to  be  a  principle  of  the  general 
maritime  law.  But  its  origin  cannot  be  traced  either  to 
the  Boman  law  or  to  any  of  the  medisBval  codes  of  mari- 
time law.  In  both  these  systems  it  is  either  clearly  im- 
plied or  expressly  stated  that  the  wrongdoer  in  a  collision 
shall  make  full  compensation  (e). 

The  contract  of  cofninandcy  or  joint  adventure  of  ship- 
owners and  merchants,  corresponding  in  some  respects  to 
the  aociiU  en  commandite,  or  partnership  with  limited 
liability,  of  modem  times,  is  perhaps  the  origin  of  the 


109,  120 ;  The  CarlJohann,  referred 
to  3  Hag.  Ad.  186;  The  Aline,  1 W. 
Rob.  Ill ;  The  Volant,  ib,  383 ;  The 
Mellona,  3  W.  Rob.  16,  20;  The 
Wild  Ranger,  Lush.  653,  664;  Wil- 
eon  V.  Diekeon,  2  B.  &  Aid.  2  ;  Gale 
y.  Laurie,  6  B.  &  G.  156,  164; 
Cope  V.  Doherly,  4  K.  &  J.  367, 
378;  Stoomvaart  ifaataehappy  Neder- 
lands  y.  Peninsular  and  Oriental 
Steam  Navigation  Co,,  7  App.  Gas. 
796,  814.  The  dictum  of  Parke, 
B.,  in  Brown  y.  Wilkinson,  16  M.  & 
W.  398,  appears  to  be  incorrect. 

{d)  f^engon  Gontr.  k  la  Grosse, 
oh.  4,  s.  11 ;  Boulay-Pahr  Gours 
de  Droit  Gommercial  Maritime, 
yol.  i.,  pp.  263—298.  See  also  The 
Mary  Ann,  L.  R.  1  A.  &  E.  8,  11  ; 
and  the  articles  of  foreign  codes 
cited  at  the  foot  of  this  chapter. 

(e)  As  to  liability  for  oollLsion  by 
the  Roman  law,  see  Dig.  lib.  4, 
tit.  9 ;  Dig.  lib.  44,  tit.  7,  fr.  6 ; 
Dig.  lib.  46,  tit.  -6,  fr.  1.  As  to 
the  medieBTSil  codes,  the  Laws  of 
Oleron,  Art.  16,  clearly  assumes 
that  the  wrong-doer  shall  pay  full 
damages — tous  see  dotmnages  —  tot 
see  danmatges;  see  Black  Book, 
Rolls  Ser.  i.  108 ;  ibid.  yol.  ii., 
pp.  229,  449.    So  the  Gonsolato  del 


Mare,  cap.  166 :  "  E  si  dan  li  fa, 
deulo  li  tot  esmenar  e  restituar," 
but  if  the  collision  is  accidental, '  *  no 
li  sia  tengut  de  esmenar  tot  lo  dan 
.  .  .  per  ceo  car  no  es  sa  culpa  "  ; 
and  see  ibid.  cap.  168,  to  the  like 
effect.  So  the  Wisby  Sea  Laws, 
Art.  29:  De  schipper  is  schuldich 
myt  synen  schjpluden  to  delende 
den  sohaden  mank  sik;  and  the 
Hamburgh  Gode,  Art.  23,  he  schal 
erne  gans  den  schaden  beteren  ;  Black 
Book,  iy.  373 ;  and  the  Gotland 
Gode,  Art.  66,  so  schal  hre  erne  den 
schaden  al  hel  gelden.  And  by  the 
Flanders  Sea  Laws,  Art.  16,  the 
master  who  lays  out  his  anchor  so 
as  to  damage  another  ship,  si  siin 
dat  tcel  seuldieh  te  beteren;  and 
Art.  31  of  the  Gotland  Gode  to  the 
same  effect;  Black  Book,  iy.  88. 
So  the  rule  as  to  diyiding  the  loss 
assumes  that,  but  for  it,  the  ship 
run  down  would  recoyer  alle  die 
sehade  (Flanders  Gode),  alle  den 
schaden  (GK)thuid  Gode,  Art.  30, 
Black  Book,  iy.  88).  In  the  In- 
structions to  the  Admiral  in  the 
Black  Book  of  the  Admiralty,  dat- 
ing ciro.  1337—1361  (Black  Book, 
i.  37),  the  wrong-doer  in  a  collision 
is  to  make  plaine  amende. 
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videBpread  doctrine  of  limited  liability  of  shipowners. 
This  kind  of  association  extensively  prevailed  in  the  Medi- 
terranean in  the  Middle  Ages,  and  is  frequently  mentioned 
in  the  Consolato  del  Mare  (/).  As  regards  third  parties, 
it  seems  that  the  liability  of  the  shipowner  upon  contracts 
entered  into  by  his  agent,  or  committee  in  such  an  asso- 
ciation,  with  reference  to  the  ship,  was  limited  to  the  value 
of  the  ship  (g). 

It  is  not  until  the  beginning  of  the  seventeenth  century  Protection  ia 
that  we  find  protectioniBt  doctrines  put  forward  upon  it.  So  avowed 
grounds  of  public  policy  as  a  reason  for  limiting  ship-  ^  Qrotius. 
owners'  liability.  Ghx>tius,  writing  in  the  year  1625,  says 
that  the  principle  of  limitation  of  owners'  liability  upon 
the  contracts  of  the  master  prevailed  in  his  day,  and  for  a 
long  time  previously  had  prevailed  in  Holland  (A).  And 
he  approves  the  principle  as  being  consonant  with  natural 
justice,  and  necessary  for  the  encouragement  of  shipping  (i) . 
Liability  for  collision  is  not  expressly  noticed,  but  the 
policy  of  protection,  which  limited  liability  in  the  case  of 
his  contracts,  no  doubt  applied  equally  to  protect  owners 
from  liability  for  their  master's  torts.  The  rule  of  conti- 
nental law  which  limits  the  shipowner's  liability  upon  his 
master's  contracts  has  <never  been  adopted  in  England; 
the  liability  of  a  shipowner  upon  contracts  entered  into  by 
the  master  as  his  agent  having  always  been,  as  it  is  at  the 
present  day,  unlimited. 


(/)  See  6  PardessoB  Lois  Mari- 
timea,  tit.  Gommande,  Index. 

(ff)  Of.  Consolato  del  Mare,  cap. 
244:  '^Qni  la  dita  nan  o  lenj  li 
hanra  comanat,  los  es  tengut  di  tot 
lo  dit  dan  e  greoge  a  refititair,  si 
la  dita  nan  o  leny  ne  sabia  eeaer 
Tennt.  ab  qae  per  culpa  d'aqnell  a 
qui  ell  haura  la  dita  nau  o  leny 
oomanet,  los  sia  es  devengnt  lo  dit 
dan  o  g^renge."  A  similar  proyi- 
sion  as  to  the  sale  of  the  ship  is 
oontainfid  in  cap.  209. 


(A)  De  Jure  Belli  et  Pacis,  1.  2, 
ch.  11,  s.  18:  "Apud  Hollandos 
ubi  meroatura  pridem  maxime  vi- 
guit  .  .  .  et  nunc  et  olim  consti- 
tutum  ne  exeroitorii  etiam  universi 
(exercitores)  amplius  teneantur 
quam  ad  eestimationem  navis,  et 
eorum  quae  in  navi  sunt." 

(i)  '^Absterrentur  enim  homines 
ab  exercendis  navibus  si  metuant 
ne  ex  facto  magistri  quasi  in  infini- 
tum teneantur '' :  ibid. 
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UmTATION  OP  LTABTLITY. 


Analogy  of 
noxal  action 
— noxos  dedUio, 


Connection 
between 
limitation  of 
liability  and 
division  of 
loss. 


Connection 
between 
limited 
liability  and 
arrest  of  the 
ship. 


History  of 


More  than  one  writer  (k)  has  pointed  out  the  analogy 
between  the  law  which  limits  shipowners'  liability  to  the 
value  of  ship  and  the  noxal  action — fiox(B  deditio — of  the 
Boman  law.  The  law  of  deodand  has  also  been  thought 
to  be  founded  on  the  same  idea — ^that  which  personifies  the 
inanimate  object  (/)  which  does  the  injury  and  identifies 
it  with  the  actual  wrong-doer.  In  the  face  of  the  express 
provisions  of  the  Code  of  Oleron  and  other  sources  of 
English  maritime  law,  which  require  the  wrong-doer  to 
make  full  compensation  to  the  sufferer  in  a  collision,  there 
is  difficulty  in  accepting  this  view  as  to  the  origin  of 
limited  liability. 

The  principle  of  unlimited  liability,  which  seems  to  have 
been  adopted  from  the  civil  law  into  the  mediaeval  codes, 
was  to  some  extent  modified  by  the  rule  of  division  of  loss 
in  the  case  of  inevitable  accident.  And  in  some  of  the 
later  codes  there  are  traces  of  the  rule  of  division  of  loss 
being  extended  to  cases  of  collision  by  negligence  {m) ;  but 
the  recognition  of  the  principle  of  limitation  of  liability  to 
the  value  of  ship  and  freight  belongs  to  a  later  date. 

In  the  case  of  damage  done  by  a  ship  belonging  to 
foreigners  resident  abroad,  and  where  service  of  a  writ  of 
summons  cannot  be  effected,  the  damages  recoverable  are, 
in  practice,  limited  to  the  value  of  the  ship  and  freight, 
the  res  arrested  by  the  Admiralty  Court.  The  statutory 
limit  of  liability  is  doubtless  connected  with  this  fact ;  but 
the  arrest  of  the  ship  was  adopted,  in  the  first  instance,  in 
order  to  compel  her  owners  to  appear,  and  not  because  their 
liability  was  limited  to  the  value  of  the  ship  (n). 

The  history  of  the  singular  legislation  in  this  country 


{k)  See  Bynkershoek,  Qnsst. 
Jur.  Priv.  1.  4,  c.  20 ;  Holmes  on 
the  Common  Law,  p.  30. 

(/)  See  above,  pp.  2,  83  seq,,  as 
to  personification  of  the  ship. 

un)  See  Droit  Maritime  de  la 
Saede,  3  Pardess.  129,  173,  174; 


Dantzic  Sea  Laws,  Art.  61,  Black 
Book,  iv.  349. 

(»)  The  Bold  Buecletigh^  7  Moo. 
P.  C.  C.  267,  283 ;  and  *upra,  p.  88. 
The  dictum  of  Parke,  B.,  to  the 
contrary  in  Brown  v.  Wilkinson^  16 
M.  &  W.  391,  is  probably  incorrect. 
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which  prevents  the  sufferer  in  a  collision  between  ships  English 
from  recoyering  damages  beyond  a  sum  fixed  by  reference  n^nthe*^ 
to  the  size  of  the  instrument  with  which  the  damage  is  "iibject' 
done,  is  as  follows :  Until  the  year  1734,  by  the  common 
law  of  England  and  by  the  maritime  law  as  administered 
in  the  Admiralty  Court  of  this  country,  the  liability  of 
shipowners  for  damages  by  collision  was,  as  has  been 
stated    abore  (o),    unlimited.       In    that    year    an    Act,  7  Geo.  II. 
7  Geo.  H.  c.  15,  was  passed  limiting  shipowners'  liability 
for  loss  of  cargo  by  theft  of  master  or  crew  to  the  yalue  of 
the  ship  and  freight  {p).    This  Act  was  passed  in  conse- 
quence of  the  decision  in  Boucher  v.  Lawsan  (^),  by  which 
the  shipowners  were  held  liable  for  loss  of  a  cargo  of  bul- 
lion taken  on  board  in  Portugal  and  afterwards  stolen  by 
the  master.     The  fact  that  Holland  and  other  maritime 
nations  of  Europe  had  previously  passed  similar  laws, 
for  the  protection  and  encouragement  of  their  shipping, 
appears  to  have  influenced  the  Legislature  in  passing  the 
measure  (r).    By  26  Geo.  III.  c.  86,  the  relief  afforded  by  26  Geo.  in. 

0.  86. 


(o)  See  8upra,  p.  175,  n.  (a). 

(p)  Sutton  V.  Mitchell^  I  T.  B. 
18,  is  a  decision  under  tluB  Act, 
that  the  ownen  were  not  liable 
beyond  the  statutoiy  limit  for  a 
robbery  of  cargo  in  which  one  of 
the  crew  was  concerned. 

(q)  Cas.  temp.  Hardw.  85 ;  see 
per  Boiler,  J.,  Yates  y.  HaU,  1  T. 
R.  75,  78.  Boucher  y.  Zatcton  is 
clearly  the  case  referred  to  in  the 
petition  of  shipowners  set  out  in 
the  JoumaLi  of  the  House  of  Com- 
mons, SesB.  1733,  p.  277.  The 
petitioners,  after  referring  to  the 
decision,  complain  that  they,  '*  when 
they  became  owners  of  snips,  did 
not  apprehend  themselyes  exposed 
to  sach  hazard,  or  liable  as  owners 
to  any  greater  loss  than  that  of 
the  ships  and  freight ;  and  of  the 
insupportable  ana  unreasonable 
hazosLips  to  which  our  laws  in 
this  oase  subject  them;  and  to 
irhidh  no  ownen  of  shipfl  are  ex- 


posed in  other  trading  nations"  ; 
and  they  represent  to  the  House 
**that,  unless  some  proyision  be 
made  for  their  relief,  trade  and 
nayigation  will  be  greatly  dis- 
couraged, since  owners  of  ships 
find  themselyes,  without  any  faiut 
on  their  part,  exposed  to  ruin,"  &c. 
&c.  &c. 

(r)  See  per  Lord  Stowell,  The 
Dundee^  1  Hag.  Ad.  109,  121 ;  per 
Abbott,  J.,  Gale  y.  Laurie y  5  B.  & 
C.  156,  163 ;  ^r  Lord  Blackburn, 
7  App.  Gas.  812;  and  see  wpra, 
p.  177.  The  Commons  Journals 
for  i^e  year  1733  contain  seyeral 

Eetitions  from  shipowners  for  re- 
ef in  other  matters.  Another 
Act  of  the  same  year — 63  Geo.  3, 
0.  87 — was  passed  for  their  relief. 
As  to  foreign  law  on  the  subject 
at  the  present  day,  see  the  note  at 
the  foot  of  this  chapter,  if^ra,  p. 
197. 
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53  Geo.  m. 
0.  169. 


the  previous  Act  was  extended  to  oases  of  theft  by  persons 
other  than  the  crew,  and  to  cases  of  loss  by  fire  (s).  limi- 
tation of  liability  in  case  of  collision  was  first  created  by 
63  Geo.  III.  c.  159.  This  Act,  after  reciting  that  it  was 
expedient  to  encourage  the  owning  of  British  ships  {t)y 
fixed  the  limit  of  shipowners'  liability  for  damage  to  other 
ships  and  to  cargo  on  board  either  of  two  ships  in  collision 
at  the  value  of  the  ship  sued  and  the  freight  she  was 
earning  or  imder  contract  to  earn.  The  Act  was  confined 
to  sea*going  British  ships,  and  under  it  questions  arose  as 
to  the  amount  of  the  shipowners'  liability  when  freight 
had  been  paid  before  the  collision  (u),  or  never  earned  {x)^ 
as  to  the  time  at  which  the  ship's  value  was  to  be  taken  for 
the  purpose  of  the  Act  (y),  and  as  to  the  ship's  appur- 
tenances which  were  to  be  included  in  the  valuation  (s). 
The  preamble  shows  that  limitation  of  liability  was 
founded  upon  considerations  of  policy  and  not  of  justice. 
"  The  principle  of  limited  liability  is  that  full  indemnity, 
the  natural  right  of  justice,  shall  be  abridged  for  political 
reasons  "  (a).  As  to  the  justice  of  the  Acts  limiting  lia- 
bility opinions  have  differed  widely  {b) ;  and  it  is  possible 


(s)  Sunttr  y.  McOowan,  1  Bligh, 
N.  S.  673|  was  a  deoiaion  that  vub 
Act  did  not  apply  to  inland  oraft, 
such  as  a  Clyde  gabbert. 

{t)  There  does  not  appear  to  haye 
been  any  considerable  discussion  in 
Parliament  npon  the  principle  of 
either  this  or  the  subsequent  Acts 
limiting  shipowners*  Uability.  See 
Commons  Journals,  yol.  68,  p.  670 ; 
133  Hansard's  Pari.  Deb.  pp.  574 
seq.  Upon  the  Act  of  1862  there 
was  some  discussion  of  details,  but 
little  was  said  as  to  the  principle  or 
policy  of  the  Act:  Hansard,  yol. 
165,  p.  1982 ;  vol.  166,  pp.  2217 
seq. ;  vol.  167|  pp.  735,  750 ;  vol. 
168,  pp.  1  Mq. 

(u)  JFihon  v.  Diekaon^  2  B.  & 
Aid.  2. 

{x)  Cannon  v.  Medbumy  1  Bing. 
465. 

(y)  Brmon  v.  WiJkintm,  15  M.  k 


W.  391. 

(z)  The  Dundee,  1  Hag.  Ad.  120; 
Oale  V.  Laurie,  5  B.  &  C.  156  ;  The 
Triune,  3  Hag.  Ad.  114,  infra, 
p.  188,  were  decisions  under  thifl 
Act. 

(a)  Fer  Dr.  Lushington,  Th9 
Amalia,  I  Moo.  P.  0.  C.  N.  S.  471, 
473. 

{b)  ^'An  Act  sufficiently  tyranni- 
cal as  it  is,"  jMT  Brett,  L.J.  The 
Ettriek,  6  P.  D.  127,  186.  Simi- 
lar opinions  are  expressed  in  The 
Northumbrian  L.  R.  3  A.  &  E.  6, 
13 ;  Chapman  v.  Royal  NetherUmde 
Steamship  Co.,  4  P.  D.  157,  184  ; 
The  Andahuian,  3  P.  D.  182,  190  ; 
and  per  Dr.  Lushington,  eupra.  A 
different  view  was  taken  by  Mel- 
lish,  L.  J.,  in  London  ^  S.  W.  JRail. 
Co.  V.  Jatnet,  L.  R.  8  Ch.  241,  252; 
and  by  Butt,  J.y  m  The  Wark* 
worth,  9  Y.  D.  20,  21. 
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that  fhe  coiiBtraotion  of  the  Acts  has  not  been  unaffected 
bj  these  opinions  (c) ;  but  there  is  no  reason  why  they 
should  be  construed  otherwise  than  according  to  the  fair 
and  natural  meaning  of  their  words  {d). 

By  17  &  18  Vict.  c.  104,  ss.  504,  505,  the  same  limit  17  &  is  Vict. 
was  fixed  for  damages  recoverable  for  loss  of  life  or  per-  ggj^*'  "*  ^^' 
sonal  injury,  with  a  provision  that  in  such  cases  the  value 
of  the  ship  should  be  taken  at  not  less  than  15/.  per  ton  (e) ; 
and  the  statutory  limitation  was  extended  to  foreign  as 
well  as  British  ships.  Under  all  these  Acts  the  value  of 
the  ship  and  freight  at  or  immediately  before  the  collision 
had  to  be  ascertained,  a  fruitful  source  of  litigation  and 
expense. 

To  obviate  this  (/),  and  also  in  order  that  bad  and 
inferior  ships  should  not  have  an  advantage,  in  case  of 
collision,  over  good  and  valuable  ships  (^),  25  &  26  Vict.  26  &  26  Vict, 
c.  63  was  passed.  That  Act  (sect.  54)  struck  a  rough  '  ' 
average  value  for  all  ships  at  15/.  or  8/.  per  ton,  the 
valuation  to  be  at  the  higher  or  lower  rate  according 
as  the  collision  was  accompanied  by  loss  of  life  or  per- 
sonal injury  or  not.  In  1894  it  was  repealed,  but  in 
substance  re-enacted,  by  57  &  58  Vict.  c.  60,  s.  503,  as 
follows : — 

(1.)  The  owners  of  a  ship,  British  or  foreign,  shall  not,  67  &  68  Vict, 
where  aU  or  any  of  the  following  events  take  place  without  °*  ^^»  *•  ^^^• 
their  actual  fault  or  privity ;  (that  is  to  say),  • 

(a)  Where  any  loss  of  life  or  personal  injury  is  caused 
to  any  person  being  carried  in  the  ship ; 


(e)  See /TM*  Abbott,  C.J.,  Gale  t. 
Zaurie,  5  B.  &  G.  156,  163 ;  per 
Brett,  L.J.,  4  P.  D.  184  ;  6  P.  D. 
136  ;  per  Dr.  LnahiDgton,  The 
Benares,  14  Jar.  681. 

{d)  See  per  Butt,  J.,  The  Wark^ 
worth,  9  P.  D.  20. 

{e}  Nixon  v.  Roberts,  1  J.  &  H. 
739  ;  Leyeester  y.  Logan,  4  K.  &  J. 
725 ;  Dobree  v.  Schroder,  6  Sim. 
291 ;  2  M.  &  Gr.  489  ;  Grainger  t. 


Martin,  2  B.  &  S.  466;  African 
Steafnship  Co,  y.  Swanzy,  2  K.  &  J. 
660,  are  decisions  nnder  this  Act. 

(/)  See  per  Lord  Blackburn,  7 
App.  Gas.  811,  815. 

Q)  Hansard,  Pari.  Debates,  vol. 
166,  p.  1932^  Mr.  Milner  Gibson's 
speech  on  introducing  the  biU; 
Lindsay's  History  of  Merchant 
Shipping,  yol.  3,  p.  408. 
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67  &  58  Viot.        -  (b)  Where  any  damage  or  loss  is  caused  to  any  goods, 
^  c.  60,  B.  603.  mercliandise,  or  other  things  whatsoever  on  board 

the  ship ; 

(c)  Where  any  loss  of  life  or  personal  injury  is  caused 

to  any  person  carried  in  any  other  vessel  by  reason 
of  the  improper  navigation  of  the  ship ; 

(d)  Where  any  loss  or  damage  is  caused  to  any  other 
vessel  or  other  things  whatsoever  on  board  any 
other  vessel,  by  reason  of  the  improper  navigation 
of  the  ship ; 

be  liable  in  damages  beyond  the  following  amounts ;  (that  is 
to  say), 

(i.)  In  respect  of  loss  of  life  or  personal  injury,  either 
alone  or  together  with  loss  of  or  damage  to  vessels, 
goods,  merchandise,  or  other  things,  an  agg^gate 
amount  not  exceeding  fifteen  pounds  for  each  ton  of 
their  ship's  tonnage ;  and 
(ii.)  In  respect  of  loss  of,  or  damage  to,  vessels,  goods, 
merchandise,  or  other  things,  whether  there  be  in 
addition  loss  of  life  or  personal  injury  or  not,  an 
aggregate  amount  not  exceeding  eight  pounds  for 
each  ton  of  their  ship's  tonnage. 
(2.)  For  the  purposes  of  this  section, — 

(a)  The  tonnage  of  a  steamship  shall  be  her  gross  ton- 
nage without  deduction  of  engine  room;  and  the 
tonnage  of  a  sailing  ship  shall  be  her  register  ton- 
nage :  Provided  that  there  shaU  not  be  included 
in  such  tonnage  any  space  occupied  by  seamen  or 
apprentices  and  appropriated  to  their  use,  which  is 
certified  under  the  regulations  scheduled  to  this  Act 
with  regard  thereto ; 

(b)  Where  a  foreign  ship  has  been  or  can  be  measured 

according  to  British  law,  her  tonnage,  as  ascertained 
by  that  measurement,  shall,  for  the  purposes  of  this 
section,  be  deemed  to  be  her  tonnage ; 

(c)  Where  a  foreign  ship  has  not  been  and  cannot  be 

measured  according  to  British  law,  the  surveyor- 
general  of  ships  in  the  United  Kingdom,  or  the 
chief  measuring  officer  of  any  British  possession 
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abroad,  shall,  on  receiving  from  or  by  the  direction 

of  the  Goort  hearing  the  case,  in  which  the  tonnage 

of  the  ship  is  in  question,  such  evidence  concerning 

the  dimensions  of  the  ship  as  it  may  be  practicable 

to  furnish,  give  a  certificate  under  his  hand  stating 

what  would  in  his  opinion  have  been  the  tonnage  of 

the  ship,  if  she  had  been  duly  measured  according 

to  British  law ;  and  the  tonnage  so  stated  in  that 

certificate  shall,  for  the  purposes  of  this  section,  be 

deemed  to  be  the  tonnage  of  the  ship. 

(3.)  The  owner  of  every  sea-going  ship  or  share  therein 

shall  be  liable  in  respect  of  every  such  loss  of  life,  personal 

injury,  loss  of  or  damage  to  vessels,  goods,  merchandise,  or 

things  as  aforesaid  arising  upon  distinct  occasions  to  the  same 

extent  as  if  no  other  loss,  injury,  or  damage  had  arisen. 

The  enactments  relating  to  tonnage  measurement  are  Tonnage 
57  &  58  Vict.  0.  60,  ss.  77—87.  In  order  to  understand  °^«««>^«°*- 
the  cases  decided  upon  the  corresponding  sections  of  former 
Acts,  it  will  be  convenient  to  summarize  these  sections. 
Section  77  gives  the  rules  for  measuring  a  ship's  "  tonnage  " 
for  the  purpose  of  ascertaining  her  "  register  tonnage." 
Section  78  provides  for  the  deduction,  in  the  case  of  steam- 
ships, of  the  space  occupied  by  the  machinery  from  her 
"gross  tonnage,"  in  order  to  ascertain  her  "register 
tonnage."  Section  79  provides  for  the  deduction,  in  all 
ships,  of  (1)  spaces  used  for  the  accommodation  of  master 
or  crew ;  (2)  spaces  used  for  the  working  of  capstan,  helm, 
or  anchor,  for  the  keeping  of  charts,  signals,  and  other 
instruments  of  navigation,  or  boatswain's  stores  (hereafter 
called  navigation  spaces) ;  (3)  spaces  occupied  by  the  donkey 
engine  and  boiler  in  certain  cases ;  and,  in  case  of  a  sailing 
ship,  spaces  used  for  storing  of  sails.  None  of  these  spaces 
can  be  deducted,  unless  certain  provisions  as  to  certificates 
have  been  complied  with.  Section  80  makes  special  pro- 
Tision  for  screw  steamships  measured  before  26th  August, 
1889.  Section  81  provides  for  ships  having  a  double 
bottom ;  the  words  (taken  from  62  &  53  Yiot.  o.  43,  s.  5) 
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that  the  ship's  depth  "  shall  be  taken  to  be  the  upper  side 
of  the  inner  plating  of  the  double  bottom,  and  that  upper 
side  shall,  for  the  purposes  of  measurement,  be  deemed  to 
represent  the  floor  timber"  mentioned  in  the  rules  for 
measuring  which  are  scheduled  to  the  Act,  have  been  the 
subject  of  a  decision  {h).  Section  82  provides  that  the 
tonnage  measured  in  accordance  with  the  Act  and  entered 
on  the  register  shall  be  the  ^'  tonnage  "  of  the  ship,  until 
re-measurement.  Section  83  is  as  to  fees.  Section  84 
provides  that,  upon  an  Order  in  Council  being  made  in  that 
behalf,  the  ships  of  any  foreign  country  shall,  for  the  pur- 
poses of  the  Act,  be  taken  to  be  of  the  tonnage  specified 
in  their  certificates  of  registry ;  with  power  for  her  Majesty 
to  revoke  such  Orders  and  to  order  re-measurement  of 
foreign  ships  in  certain  cases.  Orders  in  Coimcil  of 
the  following  dates  were  made  under  former  Acts  with 
respect  to  the  ships  of  the  countries  named;  and  under 
sect.  745  of  the  Merchant  Shipping  Act,  1894,  these 
Orders  are  still  in  force : — 

America,  United  States,  30th  July,  1868,  3rd  October, 
1895;  Austria,  19th  August,  1871;  Belgium,  17th  October, 
1884 ;  Denmark,  29th  February,  1868,  30th  December, 
1878,  and  21st  November,  1895  ;  France,  5th  May,  1873 ; 
Germany,  23rd  July,  1889,  and  22nd  February,  1896 ; 
Ghreece,  14th  August,  1879;  Hayti,  3rd  May,  1882;  Italy, 
30th  September,  1873;  Japan,  27th  January,  1885; 
Netherlands,  3rd  May,  1888 ;  Norway,  17th  May,  1876, 
and  2nd  February,  1884 ;  Russia,  20th  November,  1880  ; 
Spain,  17th  March,  1875,  and  5th  August,  1875 ;  Sweden) 
17th  March,  1875,  3rd  May,  1882,  and  18th  August, 
1882. 

Section  85    provides  that  dues  payable   on  a  ship's 
tonnage  shall  be  paid  in  respect  of  space  occupied  by  deck         V, 
cargo ;  but  it  does  not  appear  that  the  owner's  liability 

{h)  The  Zofuibar,  (1892)  P.  2SS. 
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for  oollision  is  increased  by  oarrjing  deck  cargo.     Sec- 
tions 86,  87  are  mainly  administratiye. 

By  67  &  58  Vict.  c.  60,  s.  509,  the  provisions  as  to  The  Act 
limitation  of  liability  are  applied  to  the  whole  of  her  ^B^hji/b 
Majesty's  dominions.    In  some  of  these,  however,  laws  donainione. 
have  been  passed,  which  are  not  wholly  in  accordance  with 
the  Imperial  Act  (t). 

The  Act  applies  in  all  cases  of  collision,  whether  the  It  applies  to 
ships  iBire  both  British,  or  both  foreign,  or  one  British  and  aii  wa^s? 
one  foreign  {k) ;  whether  the  action  is  in  Admiralty  or  at 
law(/). 

There  have  been  several  decisions  upon  the  Acts  limiting  Beciuons 
liability.      The  most  recent  cases,  relating  to  tonnage  loto. 
measurement,  may  be  taken  first : — 

The  ship's  register  is  not  conclusive  as  to  tonnage.  If 
the  tonnage  is  in  fact  different  from  that  shown  by  the 
register,  the  liability  is  measured  by  the  actual  and  not  by 
the  tonnage  on  the  register  (m). 

The  wording  of  the  Acts  (w),  which  have  been  superseded 
by  the  Merchant  Shipping  Act,  1894,  was  confused,  and 
that  of  the  present  Act  is  not  altogether  clear,  as  to  the 
measure  of  liability.  "  Tonnage,"  "  gross  tonnage," 
"register  tonnage,"  and  "registered  tonnage,"  are  not 
used  in  the  same  sense  throughout  the  Acts. 

The  principal  difficulty  has  been  as  to  the  spaces  allowed 
to  be  deducted.  Under  the  Acts  in  foi'ce  in  1878  it  was 
decided  (p)  that  crew  spaces  on  the  upper  deck  could  not 


(f)  In  St.  Lncia  the  limit  is  15/. 
per  ton ;  Civ.  Code,  2270.  Ajb  to 
the  Canadian  Act,  43  Vict.  c.  29, 
flee  Georgian  Bay  Transportation 
Co.  ▼.  Fisher  J  Tapper's  Rep.  Ontario, 
383.  ■ 

(i)  Ths  Amelia,  1  Moo.  P.  C.  C. 
N.  8.  471 ;  Br.  &  Lnsh.  161  ;  in- 
clading  Tachts  (nnless  exolnded  loj 
contract), rA«  Satanita,  (1897)  A.  C. 

59. 

(/)  Chartered  Mereantile  Bank  of 
India,  %c,  t.  Netherlmd  Steam  Navi' 


gation  Co.,  10  Q.  B.  D.  521. 

(m)  The  John  Melntgre,  6  P.  D. 
200 ;  and  see  The  Dione,  5  Asp. 
Mar.  Law  Cas.  347 ;  The  Franeonia, 
3  P.  D.  164  ;  The  Recepta,  14  P.  D. 
131. 

(n)  17  &  18  Vict.  0.  104,  ss.  20— 
29 ;  80  &  31  Vict.  o.  124,  s.  9 ; 
34  k  35  Vict.  c.  110,  s.  12 ;  52  &  53 
Vict.  0.  43. 

(o)  The  Franconia,  3  P.  D.  164, 
where  Burrell  v.  Simpson,  4  Seas. 
Cas.  4th  Ser.  177»  was  not  followed. 


186  LIMITATION  OP  UABILITY. 

be  deducted  under  17  &  18  Yiot.  c.  104,  s.  21  (4)  ;  and, 
further,  that  the  requirements  of  30  &  31  Yict.  c.  124,  a.  9, 
as  to  certificates  must,  even  where  the  ship  is  foreign,  be 
complied  with,  before  any  deduction  can  be  made  in  respect 
of  crew  spaces  not  on  the  upper  deck.  By  the  next  case 
T}te  Palermo  {p)y  decided  under  the  same  Acts,  in  1884, 
it  was  held  that  the  provisions  as  to  certificates  need  not 
be  complied  with  in  the  case  of  crew  spaces  on  the  upper 
deck,  which  could  be  deducted  under  17  &  18  Vict.  o.  104, 
8.  21,  sub-s.  4,  notwithstanding  30  &  31  Vict.  c.  124,  s.  9. 
The  Umhilo  {q)  turned  on  17  &  18  Vict.  c.  104,  s.  54,  and 
62  &  53  Vict.  c.  43,  s.  3.  It  was  held  that  a  steamship 
could  not  deduct  the  '^  navigation "  spaces  mentioned  in 
the  later  Act.  In  The  Petrel  (r)  it  was  held  that  notwith- 
standing the  use  of  the  words  '^  register  tonnage  "  in  30  & 
31  Vict.  c.  124,  s.  9,  sub-s.  4,  and  notwithstanding  the 
repeal  of  17  &  18  Vict.  c.  104,  s.  21  (4),  by  52  &  53  Vict. 
c.  43,  s.  1,  sub-s.  2,  certificated  crew  spaces  could  be 
deducted.  Those  words,  it  was  said,  referred  to  '^  total 
gross  tonnage  as  registered  and  not  to  the  register  tonnage 
mentioned  in  the  Act  of  1854."  Lastly,  in  The  Pilgrim  («), 
it  was  held  that  in  a  sailing  ship,  notwithstanding  the 
decision  in  The  Umbilo^  '^  navigation ''  spaces  could  be 
deducted. 

The  above  cases,  all  decided  upon  Acts  now  repealed, 
are  probably  all  superseded  by  the  present  Act,  except 
The  UmbilOy  which  seems  still  to  be  an  authority  for  hold- 
ing that,  in  a  steamship,  "  navigation  "  spaces  cannot  be 
deducted.  The  language  of  the  Act  of  1894  being  far 
from  clear,  it  has  been  thought  better  to  mention  all  the 
cases  used  in  construing  the  repealed  Acts. 
Tag  and  tow,  Where  a  ship  was  struck  and  damaged  by  a  tug  with  a 
^^J^^  ship  in  tow,  and  all  three  ships  were  in  fault  for  the 
collision,  it  was  held  that  the  measure  of  the  liability  of 

(p)  10  P.  D.  21.  (r)  (1893)  P.  320. 

(g)  (1890)  P.  120.  (#)  (1896)  P.  117. 
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the  tug  and  tow  was,  not  the  tonnage  of  the  tng,  but  the 
tonnage  of  the  tow  (t). 

Beneficial  owners,  as  well   as   registered  owners,  are  Beneficial 
entitled  to  the  benefit  of  limited  Uabilitj  (ti).     It  would  ^^edto 
probably  be  held  that  oharterers  and  other  persons  having  ^^i*  liability, 
a  temporary  ownership  of  the  vessel  are  not  entitled  to  the 
benefit  of  the  Act,  but  the  point  has  not  arisen  in  any 
reported  case. 

The  liability  of  the  owner  is  not  limited  where  he  is  the  "Without 
actual  wrong-doer  (x) ;  the  Act  applies  only  where  the  col-  o^w')^ 
lision  occurs  without  the  "  actual  fault  or  privity  "  of  the  ^^^}  ff^.*, 

,  or  pnyity." 

owner.  The  meaning  of  these  words  was  discussed  in  T/ie 
Warkttorth  (y),  the  facts  of  which  case  are  stated  below  (2). 
The  efEeot  of  the  words  is  to  protect  the  shipowner,  not 
only  against  the  legal  consequences  of  negligence  in  his 
servants  or  agents,  but  also  from  any  imperfections  in  the 
ship  which  cause  collision.  An  owner  navigating  his  ship 
with  his  own  hand,  or,  it  seems,  under  his  own  orders  as 
master,  would  not  be  entitled  to  the  benefit  of  the  Act. 

If  it  is  intended  to  make  a  master  who  is  also  part-owner  Master  part- 
liable  beyond  the  statutory  limit,  as  for  a  collision  caused  ^^^^* 
by  his  actual  fault  or  privity,  he  must  be  sued  as  master  in 
the  first  instance  (a).  It  is  not  clear  what  constitutes  fault 
or  privity  depriving  an  owner  of  the  benefit  of  the  statute. 
Where  the  master,  who  was  also  part-owner,  was  on  board, 
but  not  on  deck,  at  the  time  of  the  collision,  and  the  ship 
was  properly  in  charge  of  the  mate  and  pilot,  it  was  held 
that  there  was  no  fault  or  privity  on  the  part  of  the 
master  (6). 


(/)  The  Englishman  and  The  Aus- 
tralia (No.  1),  (1894)  P.  289. 

(ai)  The  Spirit  of  the  Ocean,  Br.  & 
L.  336 ;  The  Brimio,  infra,  p.  189. 
In  Smghee  y.  Sutherland,  7  Q.  B.  D. 
160,  a  person  who  had  contracted 
to  bay  a  ship  was  held  to  be  owner 
within  17  &  18  Vict.  c.  104  s.  147. 

(j)  See  17  &  18  Vict.  o.  104, 
B.  616.   This  section  seems  to  apply 


to  25  &  26  Vict.  c.  63,  s.  54;  sees.  1 
of  the  same  Act.  In  sect.  616  the 
« master**  is  mentioned;  in  sect.  64 
"  owners  "  only. 

(y)  9  P.  D.  146. 

(«)  P.  191. 

(a)  The  Volant,  1  W.  Rob.  388. 

(b)  The  Obey,  L.  R.  1  A.  &  E. 
102.  See  Kidson  y.  MeArthur,  6 
SesB.  Gas.  4th  Ser.  936. 
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Co-ownera: 
one  aotnallj 
in  fault. 


What  ships 
are  entitled  to 
the  benefit  of 
the  Act. 

Ship  most  be 
registered. 


The  fact  of  the  master  of  the  wrong-doing  ship  being  a 
part-owner  and  personally  in  fault  for  the  collision  will 
not  deprive  his  co-owners  of  the  benefit  of  the  statute  (c) ; 
but  he  is  himself  liable  for  full  damages  {d).  Where  the 
master  is  a  part-owner,  it  is  not  necessary  for  the  co- 
owners,  in  order  to  obtain  judgment  limiting  their  liability, 
to  prove  that  the  master  was  not  privy  to  the  collision. 
They  are  entitled  to  the  usual  declaration  limiting  their 
liability,  with  a  reservation  of  the  injured  person's  rights 
against  the  master  (e). 

Under  17  &  18  Vict.  c.  104,  and  the  previous  Act,  53 
Geo.  III.  c.  159,  sea-going  ships  only  were  entitled  to  the 
benefit  of  Kmited  liabiHty.  The  Act  of  1862  (25  &  26 
Vict.  c.  63)  applied  to  "  any  "  ship ;  it  seems  that  any 
foreign  ship  and  any  British  ship  (/),  sea-going  or  other- 
wise, is  entitled  to  the  benefit  .of  the  Act  now  in  force ; 
but  if  she  is  British,  and  the  law  requires  her  to  be  regis- 
tered, she  will  not  be  entitled  to  the  benefit  of  the  Act 
unless  she  is  registered.  Craft  under  fifteen  tons  employed 
solely  upon  the  coasts  or  in  rivers  of  the  United  Kingdom 
or  some  British  possession  within  which  the  managing 
owners  are  resident,  and  certain  fishing  and  coasting  craft 
on  the  Newfoundland  and  neighbouring  coasts,  are  not 
required  to  be  registered  (g). 

Where  an  unregistered  ship  was  negligently  launched 
from  a  builder's  slip  on  the  Mersey  and  damaged  a  vessel 
afloat,  it  was  held  that  the  liability  of  her  owners  (who 
were  British)  was  not  limited  by  the  Act,  and  they  were 
liable  for  the  whole  loss  (A).     But  a  ship  bought  by  British 


(e)  The  Spirit  of  the  Ocean,  Br.  & 
L.  336  ;  The  Obey,  supra  ;  Eidson  v. 
McArihur,  supra;  The  Empusa,  6 
P.  D.  6 ;  Wilson  y.  Dickson,  2  B.  & 
Aid.  2,  was  a  similar  decision  under 
17  &  18  Vict.  c.  104. 

(d)  17  So  18  Vict.  o.  104,  s.  616. 
The  Triune,  3  Hag.  Ad.  114,  is  a 
decision  upon  the  similar  exception 


in  53  Geo.  8,  c.  159. 

(0)  The  Cricket,  6  Asp.  Mar.  Law 
Gas.  53. 

(/)  As  to  tlie  meaning  of  ^' ship" 
in  the  Merchant  Shipping  Acts, 
see  p.  361,  infra. 

(a)  67  &  68  Vict.  o.  60,  s.  8  ; 
and  as  to  fishing  craft,  s.  373. 

(A)  ne  Andalusign,  3  P.  D.  182. 
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sdbjeotB  from  Dutch  owners  (t),  and  not  yet  registered  as 
British,  was  allowed  to  limit  her  liahilitj  in  respect  of  the 
oollisiony  which  ocoorred  when  she  still  belonged  to  Dutch 
vendors  (/). 

There  is  no  limitation  in  respect  of  goods  transhipped  Gk>odB  tran- 
after  and  in  consequence  of  a  collision  caused  by  the  fault  of  ^lu^  and' 
the  carrying  ship,  and  subsequently  lost  by  the  negligence  lost- 
of  those  on  board  the  ship  to  which  they  were  transhipped. 
The  Berninaj  by  her  own  fault,  was  in  collision  with  The 
Bmhire,  Without  the  assent  or  knowledge  of  the  cargo- 
owner,  and  in  order  to  carry  the  cargo  to  its  destination, 
the  master  of  The  Bemina  transhipped  his  cargo  from  The 
Bemina^  which  had  been  injured  in  the  collision,  to  The 
Brixham  and  Avehury.  These  two  ships  subsequently  went 
ashore,  and  were  lost  with  their  cargoes  by  the  negligence 
of  those  on  board.  After  their  loss.  The  Bemina  owners 
instituted  an  action  to  limit  their  liability,  and  obtained  the 
usual  judgment.  The  cargo-owners  made  no  claim  in  the 
limitation  action,  but  instituted  an  action  against  The 
Bemina  owners  for  loss  of  the  cargo.  It  was  held  that 
they  were  not  prevented  from  recovering  damages  in  this 
action  by  the  judgment  in  the  limitation  action  {k). 

The  liability  of  shipowners  is  limited  in  respect  of  Liability 
damages  recoverable  in  an  action  upon  the  contract  to  li""t?^x"^ 

,         .  -    •  n  •        1       contract  as 

carry  as  well  as  in  respect  of  a  mere  tort.     So  earners  by  weU  as  tort. 
sea,  or  partly  by  sea  and  partly  by  land,  may  limit  their 
liability  as  against  passengers  or  cargo-owners  (/). 

The  owners  of  every  sea-going  vessel  {m)  are  liable  for  Liabilitj 


Gf.  BritUh  Columbia  Towing  and 
TroMpcrt  Co,  y.  Setvelly  9  Duval's 
Bep.  (Canada),  527. 

(i)  Th0  Br  into,  Ad.  Div.,  Jan. 
27th,  1891. 

(J)  Beported  90  L.  T.  Newsp. 
249. 

{k)  The  Bemina,  12  P.  D.  36. 
The  bills  of  lading  of  The  Brixham 
and  The  Avebwry  excepted  negli- 
gence ol  the  master  and  crew,  while 


thoee  of  The  Bemina  did  not.  It 
was  held  this  was  immaterial. 
Morewood  v.  PoUok,  1  E.  &  B.  743, 
is  a  similar  decision  npon  26  Geo.  3, 
o.  86,  B.  2. 

(0  London  ^  8,  JT,  Bail.  Co,  v. 
James,  L.  R.  8  Gh.  241 ;  The  Nor- 
mandy,  L.  R.  3  A.  &  E.  162. 

(m)  57  &  58  Vict.  o.  60,  s.  503  (3), 
reproducing  17  &  18  Vict.  o.  104, 
8.  606. 


190"  UMItATION  OF  LUBILITV. 


where  two  losBes  ooourring  upon  separate  occasions  to  the  extent  of 
ooUiaions.  their  statutory  Kahility  in  each  case.  The  rest  of  sect.  603 
applies  to  all  foreign  and  registered  British  ships,  whether 
sea-going  or  not ;  but  sub-sect.  (3)  follows  the  Act  of  1854 
in  confining  the  operation  of  the  clause  in  question  to  sea- 
going vessels.  Where  a  steamship  struck  a  tug  and  also 
the  ship  to  which  the  tug  was  passing  her  tow-line,  it  was 
held  that  the  amount  for  which  the  steamship  was  liable 
was  to  be  calculated  as  upon  one  collision  and  not  upon 
two  (n).  The  question  is,  whether  the  two  collisions  are 
the  result  of  the  same  act  of  negligence ;  if  they  are, 
sect.  603  (3)  applies,  but  not  otherwise.  If  the  wrong 
manoeuvre  which  caused  the  first  collision  might  have  been 
corrected  before  it  caused  the  second  collision,  it  is  held 
that  the  two  collisions  are  not  caused  by  the  same  act  of 
negligence,  and  that  the  owner  of  the  wrong-doing  ship  is 
liable  in  respect  of  two,  and  not  only  one  collision.  Thus 
Tlie  Schicariy  by  wrongly  starboarding  across  the  bows  of 
The  AlbanOy  caused  a  collision  between  The  Albano  and  The 
Maggie,  Yery  shortly  afterwards,  but  not  so  soon  but 
that  the  helm  might  have  been  alteved  so  as  to  avoid  a 
second  collision,  The  Albano  struck  The  Delano,  It  was 
held,  under  17  &  18  Vict.  o.  104,  s.  506,  that  The  Albano 
was  liable  for  both  collisions  (o). 

Where  a  steamship  salvor  was  towing  another,  and  both 
ran  into  and  damaged  a  third  ship  owing  to  the  negligence 
of  the  towing  ship,  it  was  held  that  the  towing  ship  was 
alone  liable.  The  owners  of  the  towing  and  the  towed  ship 
being  the  same,  it  was  held  that  their  liability  was  to  the 
extent  of  8/.  per  ton  upon  the  tonnage  of  the  towing  ship  {p) . 
Owners  not  If  the  wTong-doing  ship  is  sunk  in  the  collision,  or  sub- 

(«)  The  Rajah,  L.  R.  3  A.  &  E.  (o)    The    Schwan,    The    Albano, 

639.    a.  The  Bernina,  12  T.B.Ze;  (1892)  P.  419. 

The  Douglas,  7  P.  I>.  151.     In  The  (v)  The  Ameriean  and  The  Syria, 

Creadon,  5  Asp.  M.  C.  685,  Bntfc,  J.,  L.  R.  6  P.  C.  127.     Aliter,  in  ordi- 

stated  the  queetion  to  be  whether  nazr  towage,  tag  and  tow  being- 

the  first  ooUision  caused  the  seoond.  both  in  famt ;  $upra,  p.  1 87,  note  (I). 
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Beqnentlj  to  it,  the  ownera  are  not  thereby  discharged  from  disoharged  by 
Ii»lriKty  (q).  :^»°' 

Lord  Campbell's  Act  (r),  enabling  the  representatives  of  Combined 
persons  killed  by  negligence  to  recover  damages,  is  not  25  &*26  Vict 
repealed  or  affected  by  the  Merchant  Shipping  Acts,  ex-  c.  63,  s.  54, 
oept  so  far  as  those  Acts  limit  the  extent  («)  of  the  ship-  Campbell's 
owner's  liability.  -A.ct. 

It  will  be  observed  that  the  shipowner's  liability  in  "Improper 
respect  of  injury  to  persons  or  goods  on  board  another  ship,  ^^^8^  ^'^* 
or  to  another  ship,  is  limited  only  where  such  injury  is 
caused  by  "  the  improper  navigation "  of  his  own  ship ; 
and  that  his  liability  as  carrier  is  limited  whether  the  loss 
arises  from  improper  navigation,  or  from  some  other  cause. 
There  has  been  some  doubt  as  to  the  meaning  of  the  words 
"  improper  navigation."  In  The  Warkicorth  the  effect  of 
the  Act  was  stated  by  Brett,  M.E.,  to  be  that  the  owner's 
liability  is  limited  for  "  all  damage  wrongfully  done  by  a 
ship  to  another  whilst  it  is  being  navigated,  where  the 
wrongful  action  of  the  ship  by  which  damage  is  done  is  due 
to  the  negligence  of  any  person  for  whom  the  owner  is 
responsible"  (^). 

In  that  case  the  collision  was  caused  by  the  ship's 
steam  steering-gear  failing  to  act  at  the  critical  moment. 
The  gear  failed  to  work  owing  to  a  certain  pin  not 
being  in  its  place.  The  pin  had  worked  or  fallen  out 
of  its  socket  owing  to  its  not  being,  as  it  should  have 
been,  a  "split"  pin.     It  did  not  appear  by  whom  the 


(q)  The  Normandy,  L.  R.  3  A.  & 
E.  162 ;  Broum  v.  Wilkinson^  16  M. 
&  W.  391.  In  America,  it  seems 
that  if  the  wrong-doing  Tessel  is 
sunk,  the  owners  are  disoharged ; 
2  Parsons  on  Shipping  (ed.  1869), 
120—140  ;  9  U.  S.  Stat,  at  Large, 
636  ;  Nontieh  Steamboat  Co,  t. 
Wright,  13  Wall.  104. 

(r)  9  &  10  Vict.  c.  93 ;  27  &  28 
Vict.  c.  96. 

(s)  Oladholm  ▼.  Barker,  L.  B.  1 
Ch.  223  ;  t«</.  2  Eq.  698. 


(0  Per  Brett,  M.  R.,  The  Wark- 
worth,  9  P.  D.  145,  147.  As  to  the 
meaning  of  *  *  improper  navigation ' ' 
in  an  insurance  case,  see  Canada 
Shipping  Co.  v.  British  Shipoumers 
Mutual  Protecting  Association,  22  Q. 
B.  D.  727  ;  23  Q.  B.  D.  342 ;  Good 
T.  London  Steamship  Ourners*  Mutual 
Protecting  Association,  L.  B.  6  C.  P. 
663 ;  Carmiehael  t.  Liverpool  Sailing 
Ship  Oumers*  Mutuallndemnity  AesO' 
datum,  19  Q.  B.  D.  242. 
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improper  pin  had  been  inserted.  It  was  held  by  the 
Court  of  Appeal,  affirming  the  deoision  of  Butt,  J.,  that 
the  oollision  and  loss  was  oaused  by  improper  navigation, 
without  actual  fault  or  privity  of  the  owners,  and  that 
their  liability  was  limited  by  the  Act.  In  the  Court  of 
Appeal  {u)  it  was  held  that,  the  statute  being  necessary 
only  where  there  has  been  negligence  for  which  the  owner 
must  be  responsible,  it  must  be  assumed  that  the  damage 
done  by  Tlte  Warhcorth  was  caused  by  negligence  in  fitting 
the  steering-gear,  for  which  negligence  the  owner  was 
responsible.  ^'  Improper  navigation  means  improper  navi- 
gation by  the  owner  of  the  ship.  Now  in  the  eye  of  the 
law  the  owner  does  improperly  navigate  his  ship,  if,  owiug 
to  the  negligence  of  some  one  for  whom  he  is  responsible, 
his  ship  does  damage  to  another.  It  is  impossible  for  us 
to  treat  *  improper '  as  equivalent  to  *  unskilful ' ;  on  the 
contrary,  it  means  'wrongful.'  A  person  who  uses  his 
ship,  which  is  not  in  a  condition  to  be  so  employed,  does  in 
reality  improperly  navigate  her  "  {x). 

An  injury  done  to  a  vessel  in  tow  by  her  tug  during 
the  performance  of  the  towage  contract  was  held  to  be 
caused  by  '^  improper  navigation  "  within  the  meaning  of 
the  Act,  and  the  tug-owner's  liability  was  limited  (y). 

It  seems  that  a  collision  between  a  ship  being  launched 

and  another  afloat,  caused  by  the  fault  of  those  in  charge 

of  the  launch  starting  her  at  a  wrong  time,  is  injury  by 

improper  navigation  within  the  meaning  of  the  Act  (z). 

Shipowner  The  shipowner  is  liable  beyond  the  sum  to  which  his 

the  stotuto^    liability  is  limited  by  the  statute  for  interest  on  the  amount 


!; 


(«)  9  P.  D.  146. 

(x)  Fer  Bowen,  L.  J.,  The  JTark- 
worth,  9  P.  D.  146,  148. 

(y)  Wahlberg  v.  Toung,  24  W.  R. 
847;  4  ABp.  Mar.  Law  Caa.  27, 
note;  45  L.  J.  C.  P.  783.  AliUr 
in  Canada:  British  Columbia  Towage 
^  Transport  Co.  t.  SeweU^  9  DuTal's 
ftep.  527. 


(z)  See  The  Andalmian,  3  P.  D. 
182,  where,  however,  the  point, 
though  raised  in  argrument,  was 
not  mentioned  in  the  judgment. 
See  also  per  Brett,  M.  B.,  The 
Warkworth,  9  P.  D.  146,  147,  as  to 
the  effect  of  negligpenoe  on  shore 
causing  improper  navigation  on  the 
water. 
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of  his  statutoTY  liability  from  the  date  of  the  collision  to  limit  for 
payment  into  Court,  whether  the  claims  are  in  respect  of  ^^^ 
life  or  property  (a).  In  the  case  of  limited  liability  this  is 
the  role,  whether  the  ship  was  earning  freight  at  the  time 
of  collision  or  not  (6),  and  whether  there  are  seyeral  claims 
or  only  one(c).  And  he  is  liable  beyond  the  statutory 
amount  for  the  costs  of  the  action  (d). 

The  owner  of  a  ship  sunk  by  collision  who,  admitting  Wnmg-doer 
that  the  collision  was  caused  by  the  fault  of  his  own  ship,  ^^  ^?^ 
obtains  judgment  for  limitation  of  his  liability,  and  pays  ]>7  judgment 
into  Court  the  statutory  amount  of  his  liability,  does  not  limiting  his 
thereby  escape  from  the  legal  consequences  of  his  wrong-  ^^»li*y- 
ful  act  in  causing  the  collision,  except  so  far  as  the  Act 
expressly  relieves  him.     The  owner  of  a  ship  sunk  in  the 
Thames  paid  into  Court  the  statutory  amount  of  his  lia- 
bility.    His  ship  was  raised  by  the  Thames  Conservators 
(who  have  statutory  powers  to  raise  wrecks  and  reimburse 
themselves  for  the  expense  of  raising  them  by  sale  of  ship 
and  cargo),  he  undertaking  to  pay  the  cost  of  raising.    It 
was  held  that  the  shipowner  was  bound  to  hand  over  cargo 
on  board,  to  its  owner,  and  that  the  cargo-owner  was  not 
liable  to  pay  him  anything  by  way  of  salvage  or  general 
average  contribution  {e). 

The  Act  applies  only  where  the  injury  is  to  a  ship  or  Act  applies 


(a)  The  Crathie,  (1897)  P.  178 ; 
Straker  t.  Martland  (1864),  2 
H.  &  N.  670  ;  The  Amalia,  6  N.  R. 
164,  note ;  34  L.  J.  Ad.  21 ;  The 
City  ofBuenoe  Ayret  (1871),  1  Asp. 
Har.  Law  Cas.  169 ;  African  Steam' 
ship  Co.  ▼.  Swanzy,  2  K.  &  J.  660 ; 
General  Iron  Screw  Collier  Co.  v. 
Sehurmannty  1  J.  &  H.  180 ;  Nixon 
V.  Boberts,  1  J.  &  H.  739;  are 
similar  decifdons  under  former  Acts. 

{b)  The  Northumbrian  L.  B.  3  A. 
&  £.  6.  As  to  the  justioe  of  the 
practice  compared  with  that  at 
common  law,  see  per  Lord  Esher, 
M.  B.,  13  P.  D.  118. 

{e)  Smith  y.  Kvrby,  1  Q.  B.  D. 

M. 


131.  It  has  heen  stated  that  the 
rei)ort  of  this  case  is  incorrect ;  that 
it  was  not  a  case  of  collision,  but  of 
a  ship  capsizing  throagh  improper 
stowage. 

[d)  The  Dundee,  2  Hag.  Ad.  137; 
Ex  parte  Rayne,  1  Q.  B.  982,  are 
decisions  to  this  effect  under  former 
Acts.  A  like  rule  prevails  in 
America ;  The  JFanata,  6  Otto,  600. 

(e)  The  Ettrick,  6  P.  D.  127. 
Li  The  Crystal,  (1894)  A.  C.  508, 
the  liability  of  the  shipowner  for 
the  expense  of  remoying  the  wreck 
under  10  &  11  Vict.  c.  27,  s.  6%, 
and  40  &  41  Yict.  c.  16,  was  dis- 
cussed. 
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only  to  in  jniy 
to  craft,  and 
goods  or 
personB  on 
board. 

Liability  of 
ahipowner 
carrying  in  a 
ship  not  his 
own. 

Where  the 
carrier  is  a 
railway 
company. 


Other  oaees 
of  unlimited 
liability. 


Liability  for 
damage  to  a 
light-ship. 


Liability  of 
cargo  to 
arrest. 

Liability  of 
Trinity  House 
pilot. 


boat  (/),  or  to  persons  or  goods  on  board  a  ship.  The 
liability  for  damage  to  a  pier,  wharf,  or  other  object  ashore, 
and  for  damage  to  property  afloat,  other  than  that  men- 
tioned in  the  Act,  is  unlimited  (^). 

The  liability  of  a  person  who  contracts  to  carry  persons, 
animals,  or  goods  by  sea,  and  carries  them  in  a  ship  not 
owned  by  himself,  is  not  limited  by  the  statute.  But  the 
liability  of  a  railway  company  in  such  a  case  is  limited  as 
regards  animals  and  goods  {h) ;  and  also,  it  would  seem, 
as  regards  loss  of  life  or  personal  injury  to  passengers ; 
but  the  words  of  the  Act  are  somewhat  obscure  as  regards 
passengers  {%), 

The  liability  of  owners  navigating  their  own  ships,  of 
pilots,  harbour  and  dock  masters  acting  in  charge  of  ships, 
of  partners  in  a  shipping  adventure  who  work  but  do  not 
own  the  ship  (A:),  seems  to  be  untouched  by  the  Act,  and 
to  be  unlimited.  Whether  charterers  and  others  in  the 
position  oipro  Mc  vice  owners  are  within  the  benefit  of  the 
Act  seems  doubtful  (/).  As  against  the  Crown  there  are 
no  words  limiting  the  liability  of  the  subject  (m). 

If  a  vessel  wilfully  or  negligently  injures  a  light-ship,  in 
addition  to  her  liability  for  damages,  she  incurs  a  penalty 
of  50/.  (n).  Notwithstanding  the  words  of  the  Act,  the 
liability  for  damages  is  probably  limited  to  the  statutory 
amount  in  this,  as  in  other,  cases. 

The  liability  of  cargo  to  be  arrested  in  order  to  compel 
payment  of  freight  is  not  afPected  by  the  Act  (o). 

The  liability  of  a  London  Trinity  House  pilot  in  respect 
of  neglect  and  want  of  skill  is  limited  to  100/.,  the  amount 


(/)  The  word  "boat"  does  not 
occur  in  paragraphs  (1)  and  (2)  of 
sect.  64. 

(^)  See  Siver  Wear  Commisnonen 
V.  Adamsonf  1 Q.  B.  D.  646 ;  2  App. 
Gas.  743. 

(A)  34  &  86  Vict.  c.  78,  s.  12. 

(i)  See^^^r  Lord  Blackburn,  i>oo2a» 
T.  Midland  Rail,  Co.,  2  App.  Gas. 


792,  809. 

{k)  As  in  Steel  v.  Lester,  3  G.  P. 
D.  121. 

(/)  The  question  has  never,  so 
far  as  the  miter  is  aware,  arisen. 

(m)  See  TheZoe,n  P.  D.  72. 

(«)  67  &  68  Vict.  c.  60,  s.  666. 

(o)  The  Orphem,  L.  B.  3  A.  &  E. 
308. 
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of  the  bond  required  to  be  executed  by  him  upon  hifl 
appointment^  together  with  the  amount  of  his  pilotage 
fee  (p). 

The  liability  for  damage  caused  by  a  ship  owned  by  a  I^iability  for 
limited  liability  company  is  ultimately  measured  by  the  ahipown^ 
value  of  the  assets  of  the  company.    Where,  as  is  some-  ^^  ^^g^  ^v 
iime^  the  case,  the  whole  assets  of  the  company  consist  of 
the  ship  that  does  the  damage,  and  she  is  sunk  in  the 
collision,  the  injured  party  is  without  redress. 

The  effect  of  the  statute  limiting  owners'  liability  when  Combined 

a.       •  •         J.  'J  Tit  1  j_3»»«  0  operation  of 

operates  m  conjunction  with  the  rule  as  to  division  of  Act  limiting 

loss  is  fully  discussed  in  a  previous  chapter  (q).     It  may  lability  and 

here  be  stated  shortly  that,  where  both  ships  are  in  fault,  diyision  of 

and  the  damage  to  ship  A.  and  to  cargo  on  board  her  is 

greater  than  that  to  ship  B.,  and  B.  limits  her  liability 

pursuant  to  the  statute,  the  damages  recoverable  by  A. 

will  be  so  much  of  the  sum  representing  B.'s  statutory 

liability  as  bears  to  the  entire  sum  the  ratio  which  the 

difference  between  the  losses  on  the  two  ships  bears  to  the 

aggregate  losses  of  owners  of  cargo  on  board  A.  and  other 

persons  entitled  to  claim  against  B. ;  and,  further,  that  B. 

can  recover  nothing  (r). 

The  Act  provides  (sect.  506)  that  insurances  effected  Inranmces 

against  any  of  the  events  in  which  the  liability  of  the  ^^J^  ^^ 

shipowner  is  limited,  and  occurring  without  actual  fault  or  |!*^ili^  ^ 

limited  &zq 

privity  of  the  owners,  shall  not  be  invalid  by  reason  of  the  valid. 
nature  of  the  risk.     There  seems  no  doubt  that  such 
insurances  are  valid  apart  from  the  Act  («). 

Where  the  amount  of  the  fund  in  Court  is  insufficient  Priorities  of 
to  satisfy  in  full  claims  in  respect  of  loss  of  life  and  loss  of  respect  of  loss 
cargo,  the  former  are  entitled  to  the  whole  of  that  part  of  o^  ^©  ^^ 

^  loss  of  goods. 

(p)  57  &  58  Vict.  c.  60|  a.  620.  (s)  There  seems  to  have  been  an 

{q)  Supra,  p.  149.  idea  that  saoh  insurances  might  be 

(r)  Stoamvaartt  Maatichappy  Ne^  invalid  for  want  of  interest  in  the 

derlands  v.  Feninsular  and  Oriental  insnrer :  Hansard's  Pari.  Deb.  Tol. 

SUamthip  NwftgaiUm  Co,,  7  App.  160,  p.  2227 ;  infra,  p.  319. 

Cm.  795. 
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Proof  V7  the 
Grown. 


LmbOitj 
where  Bome 
claims  settled. 


Right  of 
bottomnr 
bond-holder 
on  freight, 
where  wrong- 
doer limits 
his  liability. 


the  fund  which  represents  the  71.  per  ton ;  and  they  are 
entitled  to  prove  against  the  residue  of  the  fund  pari  passu 
with  the  cargo  claimants.  The  latter  have  no  priority  of 
proof  against  the  part  of  the  fund  which  represents  the  8/. 
per  ton  {(). 

The  Crown  may  prove  against  the  fund  in  Court  hoth 
by  the  general  law  and  by  31  &  32  Vict.  0.  78,  s.  3  {u). 

In  a  recent  English  case,  where  there  were  claims  in 
respect  of  loss  of  life  as  well  as  loss  of  property,  but  all  the 
life  claims  had  been  settled  out  of  Court,  the  shipowner 
was  allowed  to  limit  his  liability  upon  payment  into  Court 
of  8/.  per  ton  only  {x). 

In  Scotland  it  has  been  held  that  where  the  shipowner 
has  settled  out  of  Court  some  of  the  claims  in  respect  of  a 
collision  for  which  his  ship  was  in  fault,  he  is  entitled, 
upon  a  petition  for  limitation  of  his  liability,  to  take  into 
account  the  sums  previously  paid  in  respect  of  such  daims; 
and  that  the  other  claimants  are  not  entitled  to  any  more 
than  they  would  have  recovered  if  none  of  the  daims  had 
been  settled  (y).  As  to  the  application  of  the  Act  where 
some  claimants  have  recovered  damages  in  an  action 
abroad,  see  The  Crathie  (2). 

Where  a  ship  negligently  damages  another,  and  the 
owners  of  the  latter  obtain  a  judgment  limiting  their 
liability  under  the  statute,  the  holder  of  a  bottomry  bond 
on  freight  earned  by  the  injured  vessel  is  entitled  to  share 
rateably  in  the  amount  to  which  the  liability  of  the  wrong- 
doer is  limited  {a). 


(0  The  netoria  (No.  2),  13  P.  D. 
125.  See  Nixon  ▼.  JRohertSf  1  J.  & 
H.  739 ;  LeyeesUr  y.  Logan^  26  L.  J. 
Ch.  306,  decided  npon  17  &  18  Vict, 
c.  104,  s.  614 ;  Burrell  ▼.  Simpton, 
4  Sees.  Gas.  4th  ser.  177. 

(«)  The  Zoe,  11  P.  D.  72. 


{x)  The  Foseolino,  6  Asp. 
Law  Cas.  420. 

(y)  JRankine  v.  JRatehen,  4 
Cas.  4th  ser.  726. 

(t)  (1897)  P.  178. 

(a)  The  Bmpusa,  6  P.  D.  6. 


Mar. 
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NoTB. 

Law  of  Foreign  Countries  as  to  Limitation  of  Liability. 

It  appears  that  Bhipowners'  liability  for  loss  by  oolHsion 
is  limited  by  the  municipal  laws  of  all  foreign  countries. 
Except  in  this  country,  and '(possibly)  in  Portugal,  the  ship- 
owner may  free  himself  from  all  liability  by  abandonment 
of  the  wrong-doing  ship  and  her  freight.  ^ '  Tout  propri6taire 
de  navire  est  ciyilement  responsable  des  faits  du  capitaine  .  .  . 
n  peut  dans  tons  les  cas  s'affranchir  des  obligations  d-dessus 
par  I'abandon  du  navire  et  du  fret."  (Art.  216  of  the  Com- 
mercial Code  of  France.  As  to  the  history  of  this  Article,  see 
LUnfd  V.  Guiherty  L.  R.  1  Q.  B.  115  ;  6  B.  &  8.  100  ;  and  per 
Dr.  Lushington,  The  Mary  Ann,  L.  E.  1  A.  &  E.  8,  11.)  A 
similar  provision  is  to  be  found  in  the  Codes  of  Germany, 
Holland,  Belgixmi,  Italy,  Spain,  and,  it  is  believed,  every 
European  country  except  (possibly)  Portugal.  It  seems  that 
formerly  the  cargo  on  board  the  wrong-doing  ship  was  liable 
as  well  as  the  ship  and  freight  (see  Bynk.  Quaest.  Jur.  Priv. 
1.  iv.  c.  20),  and  had  also  to  be  abandoned. 

In  the  United  States  the  law  is  the  same.  (Stat,  at  Large, 
ix.  635;  Revised  Statutes,  §  4283.)  The  effect  of  the 
American  statute  is,  that,  if  the  wrong-doing  ship  is  sunk, 
the  owners  are  altogether  discharged  (2  Parsons  on  Shipping, 
ed.  1869,  120  seg, ;  Norwich  Steamboat  Co.  v.  Wright,  13 
Wall.  104) ;  if  she  is  damaged,  they  are  liable  up  to  the  value 
of  the  ship  in  her  damaged  or  wrecked  state  {Thommasen 
V.  Whittoell,  12  Fed.  Rep.  891).  The  Act  of  Congress 
applies  to  all  collisions,  whether  the  ships  are  American 
or  foreign,  and  whether  the  collision  is  at  sea  or  within 
State  waters  (/n  re  Long  Island,  Sfc,  Transportation  Co.,  5 
Fed.  Rep.  599;  Thommasen  v.  Whitwell,  12  Fed.  Rep.  891  ; 
and  see  Butler  v.  Boston,  Sfc.  Steamship  Co.,  23  Dav.  527) ; 
to  loss  of  life  or  personal  injury  {ibid,) ;  and  also  to  damage 
done  by  a  ship  afloat  to  property  on  shore  (/n  re  Goodrich 
Trumpj  26  Fed.  Rep.  713). 
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CHAPTER  Vm. 


TUG  AND  TOW. 


For  some 
purposes  tag 
and  tow  are 
treated  as 
one  ship. 

For  the  pur- 
poses of  the 
regulations. 


Where  one  ship  is  in  tow  of  another,  the  two  ships  are, 
for  some  purposes,  hj  intendment  of  law,  regarded  as  one, 
the  command  or  governing  power  being  with  the  tow,  and 
the  motive  power  with  the  tug  (a). 

Thus,  for  the  purposes  of  the  regulations  for  preventing 
collision,  the  tug  and  her  tow  are  treated  as  one  ship,  and 
that  a  steam  or  sailing  ship  according  as  the  towing  ship 
is  under  steam  or  not  (6).  But  it  is  obvious  that  a  tug 
with  a  ship  in  tow  has  not  the  same  facility  of  movement 
as  if  she  were  unincumbered.  She  is  not,  in  anything 
like  the  same  degree,  mistress  of  her  own  movements. 
She  cannot,  by  stopping  or  reversing  her  engines,  at  once 
stop  or  back  the  ship  in  tow  (c).  In  taking  measures  to 
avoid  a  third  vessel  she  has  to  consider  her  tow ;  and  a 
step  that  would  be  right,  and  take  her  clear,  if  she  were 
unincumbered,  may  bring  about  a  collision  between  her 
tow  and  the  ship  which  she  herself  has  avoided  ((3?). 
Although,  therefore,  it  is  the  duty  of  a  tug  with  a  ship  in 


(a)  The  Cleadon,  14  Moo.  P.  C.  C. 
97 ;  The  American  and  TA^  SyriOf 
L.  R.  6  P.  0.  127,  132. 

(A)  The  Warrior,  L.  R.  3  A.  & 
D.  653;  The  American  and  The 
Syria,  ubi  supra.  The  same  has 
heen  held  in  America :  New  York, 

fe.  Co.  V.  Philadelphia,  %e.  Co.,  22 
[ow.  461;  The  Ivanhoe  y.  The 
Martha  M.  Eeath,  7  Bened.  213 ; 
The  Givilta  and  The  Reetleee,  6 
Bened.  309;  13  Otto,  699;  The 
J^arwtf;/,8QaebeoL.R.87.   There 


has  been  no  decision  as  to  a  sailing 
ship  towing  another,  but  there  can 
be  little  doubt  that  the  law  is  as 
stated  in  the  text. 

{e)  The  Lord  Bangor,  (1896)  P. 
28;  but  the  '*stop  and  reverse'* 
role  was  applied  in  The  Fred,  W, 
Chase,  31  Fed.  Rep.  91. 

{d)  See  The  Arthur  Gordon  and 
The  Independence,  Lush.  270;  The 
Zingston-by-the-Sea,  8  W.  Rob. 
152. 
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tow  to  oompljy  so  far  as  IB  possible,  with  the  regulations 
for  preventing  collisions,  it  is  also  the  duty  of  a  third  ship 
to  make  allowance  for  the  incumbered  and  comparatively 
disabled  state  of  a  tng,  and  to  take  additional  care  in 
approaching  her  (e).  Thus,  a  sailing  ship  has  the  right  of 
way  as  against  a  steamship  towing  other  craft,  but  she  is 
not  entitled  under  all  circumstances  to  insist  upon  this 
right.  In  America  it  has  been  held,  where  a  tug  was 
towing  seventeen  canal  boats,  and  a  sailing  ship,  with 
plenty  of  sea  room,  had  the  wind  free,  that  the  latter 
was  in  fault  for  not  keeping  out  of  the  way  of  the  tug 
and  tow(/).  But  where  a  tug  deliberately  went  on 
without  altering  her  course,  relying  upon  the  sailing  ship, 
which  was  beating  to  windward  in  a  river,  going  about 
when  signalled  to  do  so  by  the  tug,  the  tug  was  held  in 
fault  (g).  So  in  another  American  case  a  schooner  was 
held  in  fault  for  not  having  tacked  short  of  the  tug  and 
tow,  and  the  tug  for  having  attempted  to  go  ahead  of  the 
schooner  (h), 

A  schooner,  A.,  close-hauled,  was  heading  to  cross  a 
tug  with  barges  in  tow.  Owing  to  the  presence  of  another 
schooner,  B.,  which  had  the  wind  free,  and  was  overtaking 
the  tug,  it  was,  at  the  outset,  the  duty  of  both  tug  and 
schooner  A.  to  keep  their  courses.  When  B.  had  cleared 
bothy  A.  stood  on,  fouled  the  tow  line,  and  was  struck  by 
the  first  barge  of  the  tow.  It  was  held,  in  America,  that 
A.  was  in  fault  for  not  having  gone  about ;  and  that  the 
tag  was  also  in  fault  for  not  having  eased  so  that  the  tow 
line  might  have  slacked  for  A.  to  pass  over  {i). 

On  the  other  hand,  a  tug  is  not  at  liberty  to  increase 
the  risk  and  dangers  of  navigation  by  having  in  tow  a 

{e)  The  Amenean  and  The  Syria,  (^)  The  Eoward  CarroU,  41  Fed. 

L-  R.  6  P.  0.  127 ;  The  La  Flata,  Hero.  169 ;  of.  The  Marion  W.  Fage, 

8wab.    220,    298.      Gf .    The   Boee  36  Fed.  Rep.  329. 

Ctdkin,  62  Fed.  Rep.  828.  (A)  The  Isle  of  Paris,  24    Fed. 

(/)  The  A.  P.  Cranmer,  1  Fed.  Rep.  498. 

Rep.  266  ;   8  Fed.  Rep.  623  ;  cf .  {%)  The  Minnie  0,  Tayler,  62  Fed. 

The  Mofftmba,  21  Fed.  Rep.  476.  Rc^.  323. 
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TUG  AND  TOW. 


Whether  tag 
and  tow  axe 
one  ahip,  so 
that  one  ia 
affeotedby 
the  fault  of 
the  other. 


The  tug  ia 
the  servant 
of  the  tow ; 
meaning  of 
the  expres- 
sion. 


Tow  liable  in 
Admiralty 

for  the  fault 
of  her  tug. 


train  of  exoesedve  length.  Thus  a  tug  having  in  tow  three 
ocean  barges  with  a  soope  of  hawser  between  each  of  150 
fathoms,  so  that  she  and  her  tow  were  together  at  least 
two-thirds  of  a  mile  in  length,  was  (in  America)  held  in 
fault  for  collision  with  a  ship  at  anchor  in  Chesapeake 
Baj  {k).  Though  such  a  tow  might  be  proper  in  the  open 
sea,  it  was  held  to  be  improper  in  the  Bay,  where  ships 
were  likely  to  be  met  with. 

The  principle  that  the  tug  and  her  tow  are  in  law  re« 
garded  as  one  ship  has  been  applied  in  Admiralty  so  as  to 
make  one  of  them  liable  for  a  collision  with  a  third  ship 
caused  by  the  fault  of  the  other.  Unless  the  actual  wrong- 
doer in  these  cases  is  the  servant  or  agent  of  the  owner  of 
the  ship  sued,  the  condemnation  in  Admiralty  of  the  ship 
sued  appears  to  conflict  with  the  principle  laid  down  in 
some  of  the  cases  (/),  that  the  responsibility  of  the  owner 
at  law  and  the  liability  of  the  ship  in  Admiralty  are 
always  concurrent.  It  is  necessary,  therefore,  to  consider 
in  some  detail  the  respective  liabilities  at  law  of  the 
owners  of  the  tug  and  of  the  owners  of  the  tow,  and  in 
Admiralty  of  the  tug  and  of  the  tow,  where  there  is  a 
collision  between  the  tug  and  a  third  ship,  or  between  the 
tow  and  a  third  ship. 

It  is  a  term  of  the  ordinary  towage  contract  that,  as 
regards  the  conduct  and  navigation  of  the  two  ships,  the 
tug  and  those  on  board  her  shall  obey  the  orders  of  those 
on  board  the  tow  {m).  This  relationship  between  the  two 
ships  is  expressed  by  the  saying,  to  be  met  with  in  some 
of  the  cases,  '^  that  the  tug  is  the  servant  or  in  the  service 
of  the  tow"  (w).  This  expression  has  led  to  the  tow  being 
held  in  Admiralty  liable  for  the  fault  of  those  on  board 


{k)  The  John  H,  May,  62  Fed. 
Bep.  882. 

(/)  A  principle  which  has  not 
always  been  adhered  to :  tupra, 
pp.  83,  aeq, 

(m)  See  infra,  p.  219. 


{n)  See  per  Sir  R.  PhilUmore  in 
The  Mary,  5  P.  D.  14,  16  ;  The 
Sinquasi,  6  P.  D.  244  ;  per  Sa  "R. 
Collier  in  The  American  and  The 
Syria,  L.  R.  6  P.  0.  127,  132 ;  and 
per  Jeune,  P.,  in  The  £ngUehman 
and  Jhe  Australia,  (1894)  P.  239. 
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the  tug,  where  sach  fault  leads  to  a  ooUisLon  between  the 
tow  and  a  third  ship ;  and  insurers  of  the  tow  have  oonse- 
quentlj  been  held  liable,  upon  the  collision  dause  in  a 
poliojy  for  damages  paid  by  the  tow  to  a  third  ship  in 
respect  of  a  collision  between  the  tug  and  a  third  ship 
oaosed  by  the  fault  of  the  tow  (o). 

In  The  Ticonderoga  ( j?),  a  vessel  in  tow  of  a  steamship, 
which  by  the  terms  of  her  charter-party  she  was  bound  to 
employ,  struck  and  injured  a  third  ship.  The  collision 
was  caused  by  the  fault  of  those  on  board  the  steamship. 
It  was  held  by  Dr.  Lushington  that  the  tow  was  liable  in 
Admiralty.  ^^  In  cases  of  one  vessel  coming  into  collision 
with  another,  and  the  vessel  proceeded  against  having  been 
in  charge  of  a  steamer,  there  can  be  no  doubt  whatever 
that  the  vessel  which  has  the  steamer  in  her  employ  is 
responsible  both  for  her  own  acts  and  those  of  the 
steamer"  {q). 

A  barque  in  tow  of  a  tug  was  approaching  the  entrance 
of  the  Begent's  Canal  Basin.  The  tug,  without  orders 
from  the  barque  (which  was  in  charge  of  a  compulsory 
pilot),  improperly  altered  her  course,  and  thereby  caused 
the  barque  to  strike  and  injure  the  pier  head.  It  was  held 
by  Sir  B.  Phillimore  that  the  barque  and  her  owners  were 
liable :  "  The  tug  was  the  servant  of  The  Sinquaai  (the 
barque),  and  The  Sinqtcasi  is  responsible  for  what  the  tug 
did  "  (r).  It  seems  to  have  been  held,  also,  that  under  the 
special  circumstances  of  the  case  it  was  the  duty  of  the  tug 
to  alter  her  course  without  waiting  for  orders  from  the  tow. 

In  The  Bianca  (s)  it  seems  to  have  been  assumed  that 
the  ship  proceeded  against,  the  tow,  was  responsible  for 
the  fault  of  those  on  board  the  tug.  And  in  The  American 
and  The  Syria  Sir  E.  Collier  stated  the  law  to  be  that 


(o)  The  Niohi^  MeCowan  ▼.  Baine^  {o)  Aliter  in  Canada,  The  William^ 

(1894)  App.  Gas,  401,  infra,  p.  207.      4  Quebec  L.  B.  306. 
(p)  Swab.  216.  (r)  The  SinguaH,  6  P.  D.  241. 

W  8  P.  D.  91. 
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**  the  tug  is  in  the  servioe  of  the  tow ;  the  tow  is  answer- 
able for  the  negligence  of  her  servant,  and  is  for  some 
purposes  identified  with  her  "  (t). 

It  seems  clear,  therefore,  that  in  Admiralty  the  tow  is 
liable  for  a  collision  between  herself  and  a  third  ship  by 
the  fault  of  those  on  board  the  tug ;  and  further,  that  her 
liability  is  independent  of  the  question  whether  those  on 
board  the  tug  are  the  servants  of  the  owners  of  the  tow, 
in  the  sense  that  the  latter  would  be  liable  at  law  for  the 
negligence  of  the  former.  There  seems  reason  to  think 
that  the  habit  of  personifying  the  ship,  which,  as  pointed 
out  above,  has  produced  confusion  in  other  cases,  has  led  to 
the  condemnation  in  Admiralty  of  a  ship  in  tow  for  the 
fault  of  those  on  board  her  tug,  without  sufficient  considera- 
tion of  the  question  whether  the  wrong-doer  is  a  person 
for  whose  acts  the  owner  of  the  ship  sued  is  liable  at  law. 
The  ratio  decidendi  in  The  Ticonderogaj  The  Sinqua^i,  and 
other  cases  above  cited,  seems  to  have  been  as  follows :  the 
collision  was  caused  by  the  fault  of  the  tug ;  the  tug  is  the 
servant  of  the  tow ;  therefore  the  tow  is  liable  for  the 
collision  (u).  The  soundness  of  this  reasoning  appears  to 
depend  upon  the  assumption  that  the  ship  with  which  the 
wrong-doer  does  the  wrong,  or  on  board  which  he  happens 
to  be  when  the  wrong  is  done,  is  in  Admiralty  herself  a 
wrong-doer — ^a  proposition  which,  at  the  present  day,  there 
would  be  difficulty  in  establishing. 
Double  The  reason  for  the  rule  that,  under  ordinary  drcum- 

dMded"  '  stances,  the  tug  must  obey  the  orders  of  the  ship  in  tow,  is 
responsibility,  gaid  to  be,  Lu  Order  that  there  may  be  no  divided  respon- 
sibility and  no  double  command.  '^I  am  well  aware," 
said  Dr.  Lushington,  ^^  that  mischief  may  in  some  instances 
arise  from  pilots  (in  charge  of  the  tow)  having  entire  control 
over  steam  tugs,  and  giving  directions  contrary  to  the  judg- 

(t)  L.  R.  6  P.  C.  127,  132.  6  P.  0. 127, 132;  The  Maty  MounseU, 

(If)  See  also  per  Sir  B.  Collier  in      4  P.  D.  204 ;  supra,  p.  64. 
The  American  and  The  Syria,  L.  B. 
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ment  and  expeiienoe  of  the  masters  of  steam  togs,  oonyersant 
as  they  are  with  eyerypart  of  the  waters  in  which  they  are 
employed.  At  the  same  time,  I  feel  still  greater  diffionlties 
would  be  ooeasioned  by  two  oonflioting  and  independent 
authorities  being  exercised  in  the  navigation  of  one  and 
the  same  vessel"  {x).  These  observations  were  made  with 
reference  to  towage  of  a  heavy  ship  at  sea.  Different  con- 
siderations arise  where  the  towage  is  in  a  river,  harbour, 
or  other  frequented  and  confined  water,  and  the  craft  in 
tow  are  barges,  canal  boats,  or  other  craft  having  little  or 
no  control  over  their  own  movement.  And  although  it 
may,  in  some  cases,  be  expedient  that  the  responsibility 
for  the  navigation  of  tug  and  tow  should  be  vested  in  one 
person,  that  is  no  reason  for  making  the  owners  of  craft  in 
tow  liable  for  the  negligence  of  persons  on  board  the  tug 
who  are  not  their  servants  or  agents  (y). 

Whether  the  doctrine  that  the  tug  is  the  servant  of  the  Whether  tow 
tow,  so  as  to  make  the  latter  liable  for  the  negligence  of  the  ooilision'^ 
former,  would  be  carried  so  far  as  to  make  her  (the  tow)  ^^T^^^f- 
liable  in  Admiralty  for  a  collision  between  the  tug  and  a  by  fault  of 
third  ship,  has  not  been  decided.     It  has  been  held  that  a  ^°^* 
ship  may  be  sued  and  condemned  in  Admiralty  for  negli- 
gence on  her  part  which  causes  a  collision  between  two 
others  (2) ;  but  it  seems  doubtful  whether  a  tow,  free  from 
&ult  as  regards  those  on  board  her,  could  be  condemned 
for  a  collision  between  her  tug  and  a  third  ship  caused  by 
the  fault  of  those  on  board  the  tug,  who  were  not  in  the 
employment  of  the  owners  of  the  tow. 

In  the  oases  above  considered  the  collision  was  between  Collision 
the  tow  and  a  third  ship,  and  the  action  was  against  the  ^dttfird "hip 
tow.     In  the  following  case  the  collision  was  between  the  i>y  ^^^^  o* 
tug  and  a  third  ship.  ^' 

{x)  The  Christina,  3  W.  Rob.  27,  (y)  Ab  pointed  ont  in  The  Quick- 

ZZ;  ct.  The  Duke  of  Sustex,  1  W.      etepy  15  P.  D.  196. 
Bob.  270.  («)  See  The  Sietert,  1  P.  D.  117, 

and  caaes  dted  euprat  p.  32. 


204 


TUG  AND  TOW. 


Atug  was  towing  a  aHp  in  charge  of  a  oompulfloiy 
pilot.  The  tug  struck  and  injured  a  third  ship.  It  was 
held  that,  assuming  the  coUision  was  caused  entirely  by 
the  fault  of  the  pilot  of  the  tow  in  wrongly  directing  the 
tug's  course,  still  the  tug  was  liable  for  the  injury  to  the 
third  ship  (a).  It  was  further  held,  the  pilot  being  com- 
pulsorily  in  charge  of  the  tow,  that  the  exemption  from 
liability  which  usually  accompanies  compulsory  pilotage 
did  not  protect  the  tug. 
The  American  The  American  and  The  Syria  (6)  was  not  a  case  of  ordi- 
^^^'  nary  towage,  and  in  it  different  principles  were  applicable. 
The  Syria  and  The  Amefican  belonged  to  the  same  owners. 
The  Syria  was  disabled  in  a  foreign  port.  The  master  of 
The  American  took  her  in  tow  in  order  to  bring  her  to 
England.  On  the  passage  home,  by  the  fault  of  those  on 
board  The  American^  a  collision  occurred  between  ITie 
American  and  a  third  ship,  The  Aracan.  The  Syna  also 
struck  and  injured  The  Aracan,  It  was  held  that  The 
American  was  liable  for  the  whole  of  the  damage,  and  that 
The  Syria  was  not  liable  at  all.  The  American  was  not 
employed  by  the  master  of  The  Syria^  but  took  her  in  tow 
partly  for  the  benefit  of  the  common  owners,  and  partly  to 
obtain  salvage  from  the  owners  of  cargo  on  board  The 
Syria,  It  was  held  that,  the  case  not  being  one  of  ordinary 
towage,  jThe  Syria  was  not  liable  for  the  fault  of  The 
American,  But  it  seems  to  have  been  assumed  by  the 
Court  that,  if  the  case  had  been  one  of  ordinary  towage, 
jThe  Syna  would  haye  been  liable.  It  had  been  held  by 
Sir  R.  Phillimore  in  the  Court  below  that  The  American 
and  The  Syria  were  in  law  one  ship,  and  that  therefore 
The  Syria  was  liable  in  Admiralty  for  the  fault  of  The 
Afnerican.  This  decision  was  reversed  by  the  Privy  Council 
upon  the  ground  above  stated,  that  the  general  rule  did  not 

{a)  The  Mary,  6  P.  D.  14.    It      the  tog  being  herself  in  fault, 
ahonld  be  stated  that  the  decision  {h\  L.  B.  4  A.  &  E.  220 ;  on  app. 

npon  this  point  was  lumeoessary,      L.  B.  6  P.  G.  127. 
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apply,  beoause  here  the  goyeming  power  was  with  the  tow- 
ing ship  and  not  with  the  tow. 

The  same  prinoiple  was  applied  in.  The  Quickstep  {c). 
The  steamship  Charles  Dickens,  in  the  river  Tees,  was  in 
collision  with  a  hopper  barge  in  tow  of  The  Quickstep^ 
by  her  own  fault  in  having  no  look-out,  and  by  the 
fault  of  The  Quickstep  in  having  no  towing  light.  There 
was  no  fault  on  the  part  of  those  on  board  the  barge,  who 
oould  do  nothing  to  avoid  the  collision.  A  Divisional 
Court  (Sir  J.  Hannen  and  Butt,  J.)  held  that  The  Quick- 
step  owners  were  liable  for  half  the  loss,  and  that  the  barge 
owners  were  under  no  liability.  In  reviewing  the  cases,  the 
Court  dissented  from  the  view  of  Dr.  Lushington,  that  the 
inexpediency  of  having  a  divided  command  would  in  itself 
be  a  sufficient  reason  for  making  the  ship  in  tow  liable  (d) ; 
the  real  question  being,  whether  or  no  those  on  board  the 
tug  were  the  servants  or  agents  of  the  owners  of  the 
tow  {e). 

These  principles  would  appear  to  exonerate  from  liability  Tow  lashed 
a  dumb  barge  or  other  craft  lashed  alongside  a  tug  and  navi-  •^"'fif^®  *^* 
gated  wholly  by  the  tug,  whether  the  damage  to  the  third 
ship  is  by  contact  with  the  tug  or  craft  alongside.  Much 
of  the  towage  in  New  York  harbour  is  of  this  character, 
heavy  floats  loaded  with  railway  cars  being  commonly 
transported  in  this  way.  The  case  of  a  large  steamship, 
under  steam  herself,  with  a  tug  alongside  to  assist  her  in 
stopping  or  turning,  would  be  different  (/). 

We  propose  now  to  consider  the  liability  at  law  of  the  Liability  at 
owners  of  the  tug  and  of  the  tow  respectively  for  a  colli-  ^^*^a  of 
sion  between  the  tug  or  the  tow  and  a  third  ship.     First,  tow-owners, 
where  the  collision  is  between  the  tow  and  a  third  ship  by  ^^Jj^tow 
the  fault  of  those  on  board  the  tow.    In  this  case  there  and  third  ship 

by  fknlt  of 

ie)  16  P.  D.  196.  of  Cliffoid,  J.,  in  Siurgis  v.  Boym-y  ^^' 

U)  Supra,  p.  202.  24  How.   110,  122,  cited  below, 

\e)  Following  the  language  of  p.  213. 

Lord    Tenterden   in   Laughter  y.  (/)  Of.   The  B,  A,  Paeher,  49 

P^>mtert  5  B.  ft  0.  647,  678 ;  and  Fed.  Bep.  92. 
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18  no  diffictdtj  :  the  tow-owners  axe  liable  for  the  damage 
caused  by  the  negligence  of  their  servants,  the  crew  of  the 
tow.     And  it  seems  equally  clear  that  the  tug-owners  are 
not  liable.     They  are  in  no  sense  masters  or  employers  of 
the  crew  of  the  tow ;  and  the  doctrine  that  tug  and  tow 
are  in  law  one  ship  can  have  no  application  in  such  a 
case. 
Between  tow        Secondly,  the  case  of  a  collision  between  the  tow  and  a 
by  fault  of   ^  third  ship  by  the  fault  of  those  on  board  the  tug.     It  seems 
tug.  that  in  this  case  the  crew  of  the  tug,  though  the  general 

servants  of  the  owners  of  the  tug,  are  held  to  be  also  the 
servants  of  the  owners  of  the  tow,  so  as  to  make  the  tow- 
owners  liable  for  their  negligent  acts  in  the  course  of  the 
towage  {g).     In  the  Sinquan  {infra)  ^  and  Tlie  Englishman 
and  The  Australia  (infra^  p.  208),  where  tug  and  tow  were 
both  in  fault,  the  tow-owners  were  held  liable.      The 
liability  of  the  tug-owners  in  such  a  case  seems  clear. 
Between  tug        Thirdly,  a  collision  between  the  tug  or  the  tow  and 
third  ship  by    &  third  ship  by  the  fault  of  those  in  charge  of  the  tow  in 
fault  of  tow     wronffly  directing  the  course  of  the  tuff.     Here  the  tusr- 

giving  wrong  o  «^  o  ^  o  o 

orders  to  tug.  owners  would  be  liable  as  employers  of  the  actual  wrong- 
doer, the  helmsman  of  the  tug,  and  not  the  less  so  because 
their  servant  is  bound  by  the  towage  contract  to  obey 
those  on  board  the  tow  (A).  And  it  is  conceived  that  the 
tow-owners  would  also  be  liable ;  for  it  was  the  wrong 
Where  tow  order  given  by  their  servant  that  caused  the  collision.  If 
to^g!^  no  order  were  given  by  those  on  board  the  tow,  the  owners 

of  the  tug  would  be  liable,  since  it  is  the  duty  of  those  on 
board  the  tug  to  keep  both  tug  and  tow  clear  of  other  ships 
without  waiting  for  orders  from  the  tow  (t).  And  it  seems 
that  the  owners  of  the  tow  are  also  liable  in  this  case. 

iff)  See  Rourhe  v.  White  Moss  CoU  Johnson  v.  Lindsay ^  23  Q.  B.  D. 

liery  Co.j  1  0.  P.  D.  666 ;  2  0.  P.  608  ;  Jones  t.  Corporation  of  Ziver^ 

D.  206 ;  Dalyell  v.  Tyrer,  E.  B.  &  E.  pool,  14  Q.  B.  D.  890. 
899,  where  it  seems  to  have  been  (A)  See  Fenton  v.  Dublin  Steam 

thought  that  the  charterers  as  well  Packet  Oo.f  8  A.  &  E.  836. 
as  the  owners  might  be  liable:  (t)  I%e  Sinputsi,  5  P.  D.  241. 


LIABILITY  OP  TOW  FOB  FAULT  OP  TUG.  207 

Assuming  that  those  on  board  the  tug  are  not  the  servants 
or  agents  of  the  owners  of  the  ship  in  tow,  it  seems  that 
the  omission  to  direct  the  tug  to  keep  clear  of  the  third 
ship  is  negligence  maMng  the  owner  of  the  tow  liable  for 
the  damage  to  the  third  ship  (k). 

A  strong  opinion  to  this  effect  was  expressed  by  Sir  J. 
Hannen  in  The  Niobe  {I) .  The  ship  Niobe  was  being  towed 
from  Greenock  to  Cardiff  by  the  tug  Flying  Serpent.  It 
was  a  sea  towage,  and  the  scope  of  tow  rope  was  100 
fathoms.  The  steamship  Valetta^  on  a  N.E.  by  E.  course, 
sighted  the  lights  of  The  Flying  Serpent  three  miles  off 
on  her  port  bow.  The  Valetta  kept  her  course.  .  The  Flying 
Serpent^  on  S.S.W.  course,  struck  The  Valetta  on  her  port 
bow  with  her  stem  and  starboard  bow.  There  was  a  bad 
look-out  on  The  Niobe^  and  in  consequence  her  helm  was 
not  ported  until  it  was  too  late  to  avoid  collision.  The 
Ck)urt  waa  advised  by  the  afisessors,  and  held,  that  it  was 
the  duty  of  The  Niobe  to  have  ported  before  she  did,  and 
that  by  so  doing  she  would  either  have  girted  the  tug,  and 
so  forciby  altered  her  course,  or  would  have  attracted  the 
tug's  attention,  warned  her  of  the  danger,  and  caused  her 
to  alter  her  helm.  The  fault  of  the  tug  was  not  contested, 
her  owners  admitting  liability.  Under  these  circumstances 
it  was  not  necessary  to  decide  the  question  of  law  as  to  the 
liability  of  the  tow-owner  for  the  negligence  of  those  on 
board  the  tug ;  but  Sir  J.  Hannen  expressed  the  opinion 
that  where  the  collision  would  not  have  occurred  if  those 
on  board  the  tow  had  not  been  negligent  in  directing  the 
course  of  the  tug,  the  tow-owners  would  be  liable  for  a 
collision  between  the  tug  and  a  third  ship ;  and  further, 
that  their  liability  arises  not  from  the  existence  of  any 
relationship  of  master  and  servant  between  them  and  the 
crew  of  the  tug,  but  because  of  the  control  which  the 

{h)  See  The  Energy^  L.  B.  3  A.  &  E.  48,  tn/ra,  p.  224 ;  and  oasee  on 
last  page. 
(l)  13  P.  D.  66. 
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towage  oontraot  gives  them  over  those  on  board  the  tag. 
Quannan  v.  Burnett  (m),  said  Sir  J.  Hannen,  was  not  an 
authority  against  the  liabilitj  of  the  tow-owners  in  suoh  a 
case,  their  liability  being  similar  to  that  of  the  passenger 
in  a  jobbed  carriage,  who  takes  upon  himself  to  direot  the 
driver. 
Between  tng[        Fourthly,  for  a  collision  between  the  tug  and  a  third 

by  fault  of  ^  ^'^^P'  0*^^^*^  partly  by  the  fault  of  those  on  board  the  tug, 
tug  and  tow.  and  partly  by  the  fault  of  those  on  board  the  tow,  the 
tow-owner  is  liable  for  the  whole  {n)  ;  or,  where  all 
three  ships,  tug,  tow,  and  third  ship  are  in  fault,  for 
half  the  loss.  Thus  where  the  tug  and  third  ship 
were  both  injured,  and  each  sued  the  other,  judgment 
went  against  both  tug  and  tow  for  half  the  loss  of  the 
third  ship,  and  against  the  third  ship  for  half  the  loss 
of  the  tug  (o). 

In  The  Niobe  {supra)  it  was  proved  that  the  collision 
would  not  have  happened  if  there  had  been  a  proper  look- 
out on  board  the  tow,  and  that  the  tow  could  have  con- 
trolled the  movements  of  the  tug.  But  if  the  movement 
of  the  tug  is  so  sudden  that  those  on  board  the  tow  could 
not  have  controlled  it,  the  tow-owner  (it  was  said  by 
Sir  J.  Hannen  in  The  Niobe)  would  not  be  liable.  In 
The  Stormcock  {p)y  where  the  tug  on  a  safe  course  suddenly 
departed  from  it  and  thereby  caused  a  collision  between  the 
tow  and  a  third  ship,  it  was  held  that  the  tug  was  liable  to 
indemnify  the  tow  for  damages  paid  by  the  latter  for  the 
collision.  The  dictum  of  Sir  J.  Hannen  as  to  the  non- 
liability of  tow-owner  for  sudden  manoeuvres  of  the  tug  is 
not  easily  reconciled  with  the  doctrine  that  ''the  tug  is 


Sudden 
xnovement  of 
tug  causing 
collision. 


(m)  6  M.  &  W.  499. 

W 
further  as  to  this  case,  it^fra,  p.  318. 


The  Niobe,  13  P.  D.  65.     See 


(o)  The  Engliehman  and  the  Aue- 
tralia  (No.  1),  (1894)  P.  239.  In 
this  case  the  owners  of  the  tow 
applied  that  the  owners  of  the 
thud  diip  should,  on  payment  of 


the  amount  of  the  judgment,  be 
ordered  to  assigpi  to  the  tow-owners 
the  judment  ag^ainst  the  tug. 
The  application,  purporting  to  be 
founded  on  19  &  20  Vict.  c.  97, 
B.  10,  failed:  8.  C,  (No.  2),  (1896) 
P.  212. 
(p)  4  Asp.  Mar.  Law  Gas.  410. 
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the  servant  of  the  tow,"  or  with  the  decision  in   The 
Sinqtiasi  {q). 

The  doctrine  that  the  tag  is  the  servant  of  the  tow  is  Liability 
inapplicable  where  not  only  the  motive  power,  but  also  ^,^nd 
the  command,  is  with  the  tug.  Thus  where  the  towing  with  the  tug. 
ship  is  a  salvor,  and  the  command  of  both  ships  has  been 
expressly  or  impliedly  handed  over  to  those  in  charge  of 
her ;  or  where  she  has  picked  up  a  derelict,  or  is  towing  a 
fleet  of  dumb  barges,  it  would  seem  that  the  towing  ship 
and  her  owners  are  alone  liable  for  damage  done  by  herself 
or  her  tow ;  and  this  was  the  effect  of  the  decisions  in  The 
American  and  The  Syria,  and  in  The  Quickstep,  mentioned 
above  (r). 

Where  a  ship  in  tow  is  in  charge  of  a  compulsory  pilot,  CompiilBory 
there  is  doubt  whether  the  tug  and  her  owners  are  free  ^f  J^^°  ^ 
from  liability  for  a  collision  between  a  third  ship  and  the 
tug  or  her  tow  caused  entirely  by  the  fault  of  the  pilot. 
The  ship  in  tow  and  her  owners  are  clearly  free  from 
Uability  in  such  a  case  («).  In  a  case  decided  under 
6  Geo.  IV.  c.  125,  Dr.  Lushington  said : — "  If  a  licensed 
pilot  is  on  board  (a  vessel  in  tow),  and  his  orders  are 
obeyed,  the  owners  are  absolved  from  responsibility  for 
damage  occasioned  by  such  vessel.  But  if  the  pilot  was 
to  be  deprived  of  his  authority,  and  the  (tug)  steamer  was 
not  bound  to  follow  his  directions,  and  a  collision  ensued, 
the  (tug)  steamer  would  be  the  agent  of  the  owners  of  the 
vessel  in  tow,  and  the  owners  of  that  vessel  would  no 
longer  be  protected  by  the  Act  of  Parliament "  (^).  These 
observations  seem  applicable  at  the  present  day  as  regards 
the  liability  of  the  ship  in  tow  when  a  pilot  is  on  board 
and  in  charge  by  compulsion  of  law.  And  there  would 
seem  to  be  difficulty  in  holding  the  owners  of  a  tug  to  be 
liable  for  acts  of  her  crew  for  which  the  compulsory  pilot 

{q)  6P.  D.  241.  0.  205. 

(r)  Supra,  p.  204.  {t)  The  Duke  of  Sussex,    1   W. 

(*)  The  Ocean  Wave,  L.  R.  3  P.      Rob.  270,  273. 

M.  P 
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is  responsible,  and  which  are  negligent  only  so  far  as  they 
are  in  pursuance  of  his  orders.  In  The  Mary^  however, 
it  was  considered  by  Sir  E.  Phillimore  that  in  Admiralty 
the  tug  would  be  liable  in  such  a  case  {u) ;  but  the  point 
was  not  expressly  decided,  for  those  on  board  the  tug  were, 
in  fact,  negligent.  It  was  held  by  Dr.  Liishington  in  several 
cases  that  the  tug  is  free  from  liability  in  such  a  case  (a;) ; 
and  although  these  decisions  were  not  under  the  existing 
Pilotage  Act,  the  reasons  upon  which  they  were  founded 
seem  to  be  equally  cogent  at  the  present  day  as  regards  the 
non-liability  of  the  tug-owners.  Where  there  is  negli- 
gence on  the  part  of  the  tug-owner  or  the  tow-owner, 
compulsory  pilotage  wiU,  of  course,  be  no  defence  (y). 

Tagemploved  In  some  harbours  (2)  the  local  Act  requires  that  the  tug 
^*  belonging  to  the  harbour  authority  shall  be  employed,  or, 
if  not  employed,  shall  be  paid  for  by  ships  entering  the 
harbour.  There  has  been  no  decision  as  to  the  liability  of 
the  shipowner  for  damage  done  by  his  ship  when  in  tow  of 
such  a  tug.  It  would  seem  that  the  principle  applied  in 
the  case  of  compulsory  pilotage  would  exempt  him  from 
liability.  The  liability  of  the  harbour  authority  would 
depend  upon  the  question  whether  the  crew  of  the  tug  are 
the  servants  or  agents  or  not.  In  some  cases  the  harbour 
tug  is  chartered  and  not  owned  by  the  harbour  authority. 

Can  tow-  The  question  whether  the  owner  of  a  tow  can  by  con- 

0WII6F  Dir 

oontract  with  tracting  with  the  tug-owner  that  he  shall  have  entire 
fr ^  th^^  control  of  the  tow  discharge  himself  from  liability  to  a 
from  liability  third  ship  for  a  collision  between  the  tow  and  the  third 
parties  P  ^^P  ^^  ^^^  '^^^^  decided.     Having  regard  to  the  deci- 

sions (a)  as  to  the  liability  in  Admiralty  of  chartered  and 

(tt)  6  P.  D.  U.  (a)  Cf .  the  LlaneUy  Harbour  Act, 

(x)  The  Duke  of  Sussex,   1   W.  69  &  60  Vict.  c.  186  (Local). 

Hob.  270,   273;    The  ChrUtina,   3  (a)  The  Lemington,  The  Druid,  The 

W.  Eob.  27;    and  see  The  Ocean  Tasmania,  supra,  pp.  83  seq.    See 

JFave,  L.  R.    3  P.  C.    206  ;    The  further  on  this  subject  a  pamphlet 

OipseyKing,  6  Not.  of  Can.  282, 288.  entitled  '*  Maritime  Lien,^'  by  the 

{y)  As  in  The  Belgie,  2  P.  D.  67,  Hon.  J.  Ma,nHfie1d,  London,  Steyens 

where    the    tug   had    insufQoient  and  Sons,  1889. 
power. 
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other  ships  out  of  their  owners'  possession,  it  is  possible 
that  the  tow  may  be  held  liable  in  Admiralty  in  such 
cases,  though,  as  it  seems,  her  owners  are  not  liable  at  law. 
The  practice  of  tug-owners,  however,  is  not  to  enlarge,  but 
to  minimise,  their  responsibilities,  and  they  frequently  pro- 
tect themselyes  by  a  special  contract  against  the  liabilities 
which  the  ordinary  towage  contract  throws  upon  them. 
The  terms  of  the  towage  contract  in  the  case  of  The  Tas- 
mania  are,  it  is  believed,  those  upon  which  much  towage 
is  done ;  and  under  such  a  contract  the  tug-owner  stipu- 
lates that  he  shall  not  be  liable  for  damage  to  the  tow 
even  by  his  own  servant's  negligence,  and  also  for  an 
indemnity  against  damage  done  by  the  tow.  Where  there 
is  no  special  contract,  and  those  on  board  the  tug  are  not 
servants  or  agents  of  the  owners  of  the  tow,  we  have  seen 
that  neither  the  tow  nor  her  owners  are  liable  (6). 

Where  both  tug  and  tow  are  in  fault  for  a  collision  Tug  and  tow 
with  a  third  ship,  judgment  goes  against  both  ships  in  judgment^  *  * 
Admiralty,  as  it  would  at  law  go  against  the  owners,  for  against  both, 
the  whole  of   the   damage,  jointly  and   severally.      An  seyerallj. 
application  to  limit  the  judgment  against  each  ship,  tug 
and  tow,  to  half  the  loss  (as  is  the  practice  in  America  (c)) 
in  the  first  instance,  was  in  a  recent  case  refused.     The 
Admiralty  rule  of  division  of  loss,  as  applied  in  this  country, 
has,  it  was  said,  nothing  to  do  with  such  a  case  {d). 

The  case  of  collision  between  a  tug  and  her  tow  presents  Between  tug 
no  difficulty.  Each  vessel  must  exhibit  ordinary  care  and  ^"^  ^' 
seamanship  in  keeping  clear  of  the  other,  and  must  dis- 
charge such  obligations  as  the  towage  contract  casts  upon 
her.  A  schooner,  in  casting  off  from  her  tug,  ran  into  her 
stem,  by  reason  of  her  not  porting  and  also  by  reason  of 
the  tug  not  starboarding,  as  was  proved  to  be  the  custom 
in  America.     Both  were  held  to  be  in  fault  (e).    So  a  tug, 

(b)  The  Quiekttepf  wpra,  p.  206.  and  The  Auetralia^  supray  p.  156. 
{e)  Infra^  p.  214.  {e)  The    William    W.    Wood,    66 

{d)  The  Avon  and   The   Thomas  Fed.  Bep.  601. 
/&/•/«,  (1891)  P.  7;  The  Englishman 
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in  aflsisting  to  dock  a  big  liner,  got  too  close  to  her  pro- 
peller, which  was  being  worked  from  time  to  time,  and 
was  struck  by  it.     She  was  held  to  be  in  fault  for  being  in 
such  a  position  (/). 
Two  tags  in        Where  two  or  more  tugs  are  engaged  in  towing  the 
Bhipf*  °  °°®  same  ship,  difficult  questions  arise  as  to  their  respective 
liabilities  for  damage  to  or  by  themselves  or  the  ship.    In 
an  American  case  where  the  ship  was  put  ashore  by  the 
negligence  of  one  or  both  tugs,  both  of  which  were  acting 
under  the  command  of  the  master  of  one  of  them,  both 
were  held  liable  (g). 
Besponai-  The  responsibility  for  the    employment  of  a  tug,  in 

em^yment     ordinary  cases,  rests  with  the  master,  whether  the  ship  is 
of  tug.  in  charge  of  a  pilot  or  not.     But  if  the  employment  of  a 

tug  is  necessary  for  the  safety  of  the  ship  herself,  or  for 
the  safety  of  other  ships,  the  master  would  not  be  justified 
in  refusing  to  employ  a  tug  upon  the  pilot's  advising  him 
to  do  so  (h).  If  a  vessel  in  tow  is  under  way  when  she 
ought  not  to  be  moving,  as  in  a  dense  fog  or  in  a  crowded 
dock  at  night-time,  the  presence  on  board  of  a  compulsory 
pilot  would  not  exempt  the  owners  from  liability  for 
damage  done  by  her  (i). 
Amerioan  The  decisions  of  the  American  Courts  as  to  the  duties 

^"^  ^  and  liabilities  of  a  tug  and  her  tow  are  very  numerous. 
They  are  not  altogether  consistent  with  the  English  cases, 
which  were  for  some  time  dominated  by  the  doctrine — 
often  a  misleading  one— that  the  tug  is  the  servant  of  the 
tow.  The  diflferent  character  of  much  of  the  towage 
service  in  American  waters,  where  large  fleets  of  barges 
are  constantly  being  navigated  in  charge  of  one  or  more 
tugs,  probably  accounts  for  the  somewhat  different  view  of 

(/)  Ths  City  qf  New  York,   64  4th  aer.  1048 ;  The  Gertar,  7  Aap. 

Fed.  Rep.  181.  Mar.  Law  Gas.  412.     Cf.  The  Aga- 

(^)  The  Ariuroy  6  Fed.  Bep.  308 ;  memnon^  1  Quebec  L.  R.  333  (duty 

where  there  is  an  interesting  judg-  of  ship  at  anchor,  and  driving,  to 

ment  of  Lowell,  G.J.  employ  tag) ;  The  Arran,  9  Quebec 

(A)  The  Julia,  Lush.  224  ;  Bur-  L.  R.  278  (cable  i^rting). 

rell  T.  Macbruyne^   18  Sess.  Gas.,  (t)  8ee  TiW  JBonMna,  Swab.  94. 
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the  law  taken  by  the  American  Courts.  The  law  as  to  Amerioaa 
the  liability  of  tow  and  tug  has  been  thus  stated  by  the  **'®*'" 
Supreme  Court :  ''  Cases  arise,  undoubtedly,  where  both 
the  tow  and  tug  are  jointly  liable  for  the  consequences  of 
a  collision ;  as  where  those  in  charge  of  the  respective 
Tessels  jointly  participate  in  their  control  and  manage- 
ment, and  the  master  and  crew  of  both  vessels  are  either 
deficient  in  skill,  omit  to  take  due  care,  or  are  guilty  of 
negligence  in  their  navigation.  Other  cases  may  well  be 
imagined  where  the  tow  alone  would  be  responsible ;  as 
where  the  tug  is  employed  by  the  master  or  owners  of 
the  tow  as  the  mere  motive  power  to  propel  their  vessel 
from  one  point  to  another,  and  both  vessels  are  exclusively 
under  the  control  and  direction  and  management  of  the 

master  and  crew  of  the  tow But  whenever  the  tug 

under  the  charge  of  her  own  master  and  crew,  and  in  the 
usual  and  ordinary  course  of  such  an  employment,  under- 
takes to  transport  another  vessel  which,  for  the  time  being, 
has  neither  her  master  nor  crew  on  board,  from  one  point 
to  another  over  waters  where  such  accessory  power  is 
necessarily  or  usually  employed,  she  must  be  held  respon- 
sible for  the  proper  navigation  of  both  vessels 

Assuming  that  the  tug  is  a  suitable  vessel,  properly  manned 
and  equipped  for  the  undertaking,  so  that  no  degree  of 
negligence  can  attach  to  the  owners  of  the  tow  on  the 
ground  that  the  motive  power  employed  by  them  was  in 
an  unseaworthy  condition,  the  tow,  under  the  circumstances 
supposed,  is  no  more  responsible  for  the  collision  than  so 
much  freight  (A:).  And  it  is  not  perceived  that  it  can 
make  any  difference  in  that  behalf  that  a  part  or  even 
the  whole  officers  and  crew  of  the  tow  are  on  board,  pro- 
vided it  clearly  appears  that  the  tug  was  a  seaworthy  vessel 
properly  manned  and  equipped  for  the  enterprise  "  (/). 
This  statement  contains  a  fuller  and  more  correct  exposi- 

(k)  Cf .  The  Alabama  and  Th$  Gameeoek,  2  Otto,  696. 
(Q  Sturgea  v.  JSoyer,  24  How.  110. 
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tion  of  the  prinolples  upon  which  the  respective  duties  and 
liabilities  of  tug  and  tow  are  to  be  determined  than  can  be 
gathered  from  the  doctrine  that  the  tug  and  tow  are  by 
intendment  of  law  one  ship,  or  that  the  tug  is  the  servant 
of  the  tow.  It  was  quoted  and  adopted  by  Sir  James 
Hannen  in  The  Niobe  (m). 

In  accordance  with  the  principles  here  laid  down,  in 
some  oases  both  tug  and  tow  (n),  in  others  the  tug 
alone  (o),  or  the  tow  alone  (p),  have  in  America  been  held 
liable  for  damage  done  to  other  ships  by  tug  or  tow. 
Where  both  the  tug  and  her  tow  have  been  sued  and  held 
liable  in  Admiralty,  the  decree  has  gone  against  each  of 
them  for  half  the  damages,  with  power  for  the  plaintiff  to 
have  recourse  against  either  of  them  for  the  balance,  in 
case  of  failure  of  the  other  to  pay  her  full  moiety  of  the 
damages  (g).  The  English  Court  has  recently  refused  to 
adopt  this  practice  (r). 

The  following  oases  illustrate  the  application,  in 
America,  of  the  principles  laid  down  in  Sturgea  v.  Boyer^ 
supra : — 

A  barque  and  a  schooner  in  tow  of  two  tugs,  and  with 
their  officers  and  crews  on  board,  were  navigating  New 


i; 


(m)  Supra,  p.  207. 

[n)  The  Coleman  and  The  Foster , 
Brown,  Adm.  456 ;  The  Maybey  and 
The  Cooper,  14  Wall.  204  ;  The  Shu- 
hert  and  The  Einar,  45  Fed.  Bep. 
497;  The  Alex,  Fohom  and  The 
Mary  B,  Mitchell,  44  Fed.  Rep.  932 
(tug  in  fault  for  speed,  tow  for 
being  under  sail) ;  The  City  of 
Alexandria,  31  Fed.  Rep.  427. 

(o)  Smith  T.  The  Creole  and  The 
Sampson,  2  WaU.  0.  0.  Rep.  485 ; 
The  Ogemaw,  32  Fed.  Rep.  919. 
Gf .  The  William,  4  Quebec  L.  R. 
806. 

Ip)  The  Cambridge,  The  Underhill, 
and  The  Chase,  4  Bened.  366; 
Cushing  v.  The  Owners  of  The  John 
Fraser,  21  How.  184 ;  The  Clarita 
and  The  Clara,  23  Wall.  1 ;    Th4 


Galatea,  2  Otto,  439 ;  The  Imperial, 
38  Fed.  Rep.  614.  In  The  R,  B. 
Forbes,  1  Sprague,  328,  and  The 
Resctte,  2  Sprague,  16,  the  tug  was 
held  liable  for  collision  between  a 
tow,  lashed  alongside,  and  a  third ' 
ship. 

(q)  The  Virginia  Ehrman  and 
The  Agnese,  7  Otto,  309  ;  The  City 
of  Hartford  and  The  Unit,  7  Otto, 
323 ;  The  Atlas,  3  Otto,  302 ;  The 
Juanita,  ibid.  337 ;  The  Sterling  and 
The  Equator,  16  Otto,  647;  The 
Webb,  14  Wall.  474;  Munks  v. 
Jackson,  66  Fed.  Rep.  671. 

(r)  The  Avon  and  The  Thomas 
Joliffe,  (1891)  P.  7;  The  Englishman 
and  The  Australia  (No.  1),  (1894) 
P.  239. 
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"York  harbour.  Those  on  board  the  vessels  in  tow  took  no  Amerioan 
part  in  the  navigation  as  regards  directing  the  courses  of  <**®"- 
their  tugs,  and  both  were  taken  by  their  tugs  into  water 
where  under  the  local  rules  they  had  no  right  to  be,  and 
where  they  fouled  each  other.  It  was  held  that,  though  both 
tugs  were  in  fault,  neither  of  the  ships  in  tow  was  in 
fault,  and  that  neither  of  them  was  liable  in  damages  to 
the  other  («).  There  can  be  little  doubt  that,  in  this 
eoimtry,  each  would  have  been  liable  for  half  the  loss  of 
the  other. 

Where  a  tug,  for  her  own  purposes,  and  without  the 
consent  of  the  other  ship,  took  hold  of  a  vessel  alongside  a 
wharf  to  move  her,  it  was  held  that  the  tug  was  liable  for 
any  damage  the  vessel  might  do,  whether  those  on  board 
her  might  have  avoided  it  or  not  (t). 

Where  one  member  of  the  tow  got  adrift  and  did 
damage  whilst  the  tug  was  ^^  singling  out "  her  tow,  it  was 
held  that  the  tug  was  liable  (u).  In  another  case  the  tug 
was  held  liable,  because  her  master  had  negligently  moored 
to  a  wharf  three  of  his  barges,  one  of  which  got  adrift 
and  fouled  a  ship  at  anchor  (a;).  In  another  (^)  case  the 
tug  was  held  liable,  because  she  had  more  craft  in  tow 
than  she  could  manage.  So  where  a  steamship,  in  order 
to  extricate  herself  from  danger  caused  by  a  heavy  raft  in 
tow  of  two  tugs,  put  her  engines  full  speed  ahead,  broke 
the  raft  up,  and  forced  her  way  through  it,  it  was  held 
that  she  was  not  liable  for  the  damage  to  the  raft  which 
the  tugs  were  unable  to  control  (s). 

In  a  heavy  gale  blowing  across  their  courses,  the  tows 
of  two  tugs  sagged  to  leeward  and  damaged  each  other. 
Both  tugs  were  held  in  fault  for  not  keeping  the  tows 

(<)  The  Doris  Sekhqf,  50  Fed.  her  own  fault. 

Bep.  134.  {x)  The  P.  /.  Nevins,  The  Wide- 

{t)  The  Ben  HooUy^  6  Fed.  Rep.  awake ^  67  Fed.  Rep.  158. 

318.  (y)  The  JRichfnondt  The  E,  Eeipere- 

(w)  The  Blanche  Z.,  68  Fed.  Rep.  haustn,  63  Fed.  Rep.  1020. 

939;  The  R.  C.  Veit,  56  Fed.  Rep.  (z)  The  Athabasea,  45  Fed.  Rep. 

122,  where  the  tow  got  adrift  hj  661. 
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American  olear  of  eaoh  other  (a).  A  tug  with  a  long  tow  rounding 
a  bend  in  a  river,  where  there  was  a  cross  set  of  tide,  was 
held  in  fault,  as  against  a  third  ship,  for  allowing  her  tow 
to  sag  across  the  river  so  as  to  occupy  half  the  starboard 
side  of  the  fairway  (b). 

Where  the  pilot  of  a  barque  in  tow,  who  was  specially 
employed  to  take  her  through  a  narrow  and  dangerous 
passage,  being  in  charge  of  both  tug  and  tow,  proposed  to 
go  on  one  side  of  a  rock,  but  the  tug,  seeing  other  craft  in 
the  way,  without  orders  from  the  pilot,  and  in  spite  of  his 
remonstrances,  altered  her  course  in  order  to  go  on  the 
other  side  of  the  rocks,  upon  which  the  barque  took  the 
ground,  it  was  held  that  the  tug  was  liable  for  the 
damage  (c). 

If  the  tow-line  parts,  by  reason  of  the  tug  suddenly 
going  ahead  and  putting  an  unnecessary  strain  upon  it, 
and  damage  is  done  to  a  third  ship,  the  tug  is  liable  (d) ; 
but  if  it  carries  away  because  it  is  improperly  made  fast 
on  board  the  tow,  the  tow  is  liable  {e), 

A  tug,  being  unable  to  come  to  terms  with  her  tow,  a 
schooner,  as  to  the  charge  for  towing,  ca^t  oflE  the  tow- 
line,  so  that  the  schooner  went  against  a  dock  and  was 
damaged.  The  tug  was  held  liable  (/).  So  where  a  tug 
salvor  started  to  tow  off  a  lee  shore  without  getting  the 
ship's  anchor,  and  set  another  ship  adrift  by  fouling  her 
anchor  with  the  anchor  of  the  first  ship,  the  tug  was  held 
liable  for  the  consequent  loss  of  the  second  ship  (g), 

A  tug  took  her  tow  so  close  to  a  ship  at  anchor  that,  on 
suddenly  changing  her  course,  the  tow-line  parted,  and  the 
tow  fouled  the  ship  at  anchor.    The  tug  was  held  liable  (A). 

(a)  The  Bobert  Barrett,  46  Fed.  [e)  The  Natchez,  75  Fed.  Eep. 
B^.  415.  267. 

(b)  The  Alicia  A,  Waehbum,  19  (/)  1^ -4.  if.  ^atf,  43  Fed.  Rep. 
Fed.  Rep.  788.  170. 

(c)  The  Strathay,  27  Fed.  Rep.  (y)  The  Addie  B,,  43  Fed.  Rep. 
662.  163. 

(d)  The  Young  America,  26  Fed.  (A)  City  of  Philadelphia  y,  Gavag- 
"Bap.  174  ;  and  oases,  itrfra,  p.  221.  nin,  62  Fed.  Rep.  627. 
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A  tttg  was  held  in  fault  for  a  collision  between  her  tow  American 
and  a  third  ship,  caused  by  a  squall  which  might  have  been  ^^**^* 
foreseen,  and  guarded  against  by  anchoring  (t). 

A  long  and  heavy  tow  of  barges  in  a  winding  river,  with 
a  strong  tide,  requires  two  or  more  tugs  to  control  it ;  one 
of  these  is,  in  America,  styled  the  principal  or  governing 
tug  and  the  other  the  "  helper."  A  principal  tug,  lying  at 
anchor,  with  her  tow  astern,  has  been  held  liable  for  not 
causing  her  "  helper  "  to  sound  a  fog-horn,  in  accordance 
with  local  rules,  as  she  lay  alongside  the  tow  (k). 

A  tug  and  the  third  ship  were  both  in  fault  for  a  colli- 
sion between  the  tow  and  third  ship.  The  tow  sued  the 
tug,  and  a  decree  passed  for  the  whole  of  the  loss  against 
the  tug  (the  third  ship  not  being  sued  (/) ). 

Two  tugs  were  moving  an  ocean  steamship  in  New  Tup  and  tow 
York  harbour.  The  officers  and  crew  were  on  board  the 
Uner,  but  were  acting  under  the  orders  of  the  master  of 
one  of  the  tugs,  who  was  in  charge  of  the  operation.  It 
was  held  that  the  tow  and  both  the  tugs  were  liable  for  a 
coUision  between  the  tow  and  a  third  ship.  The  owner  of 
the  two  tugs  had  undertaken,  as  "independent  contractor," 
to  move  the  steamship,  and  the  tug-master  was  in  charge 
of  the  whole  manoeuvre.  Nevertheless,  the  tug-owner  and 
the  owners  of  the  steamship  were  held  liable  as  joint  tort- 
feasors. Both  ships  being  damaged,  the  tow  and  the  two 
tugs  were  held  liable  in  equal  shares  for  the  damage  to 
the  third  ship,  and  the  damage  to  the  tow  was  divided 
between  herself  and  the  two  tugs  (m). 

So  where  the  pilot  of  a  barque  in  tow  was  in  charge  of 
the  navigation  of  tow  and  tug,  and  a  collision  occurred 
between  the  barque  and  a  third  ship,  both  tug  and  tow 
were  held  liable  (n), 

(f)  The  Young  America,  25  Fed.  the  tug  and  tow  were  under  way. 

Rep.  207.  (/)   The  Troy,  28  Fed.  Rep.  861. 

(i)   The  Raleigh  and  The  Niagara,  (tn)  The  Express,  b2Fed.'Rep,S90. 

44  Fed.  Rep.  781.     Gf.  The  Jamea  (n)  The  Maggie  S.  Mart,  38  Fed. 

Bencind,  44  Fed.  Rep.  693,  where  "Eiep,  765. 
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Where  a  tug  was  partly  in  fault  for  damage  to  the  tow 
by  collision  with  a  pier,  the  rule  of  division  of  loss  was 
applied  as  between  tug  and  tow,  the  damage  having  been 
oaused  by  the  fault  of  both  (o).  And  so  where  a  schooner 
lashed  alongside  her  tug  was  damaged  by  collision  with 
a  third  ship,  both  she  and  her  tug  were  held  in  fault  for 
navigating  in  water  forbidden  by  local  rules  (p). 
Tow  alone  A  barge  made  fast  to  a  tow,  unknown  to  the  tug ;  she 

broke  adrift  and  did  damage.  It  was  held  that  the  tug 
was  not  liable  (q).  So  also  where  a  lighter  was  fast  to  a 
ship  in  tow,  which  gave  the  order  to  the  tug  to  go  ahead 
before  the  lighter  had  cast  off ;  the  lighter  being  damaged, 
it  was  held  that  the  tug  was  not  liable  (r). 

"Where  a  tug  was  so  small  that  she  was  controlled  by 
the  helm  of  her  tow,  which  by  her  weight  took  charge  of 
her  when  the  course  was  altered,  it  was  held  that  the  tow 
was  alone  liable  («). 

A  tug  brought  a  ship  alongside  a  schooner  at  a  wharf. 
The  ship  in  tow  negligently  put  out  her  fender  so  that  it 
broke  the  schooner's  rail.  The  ship  was  held  alone  in 
fault  (0- 

A  schooner  in  tow,  with  her  mainsail  set,  was  struck  by 
a  gust  of  wind,  sheered  out  of  the  wake  of  the  tug,  and 
struck  a  bridge.     She  was  held  alone  in  fault  {u). 

A  large  steamship  was  being  hauled  out  of  her  dock  in 
New  York  harbour,  stem  foremost,  by  a  tug.  She  put 
her  engines  astern,  and,  gathering  too  much  way,  struck 
and  damaged  the  dock.  It  was  held  that  the  tug  was  not 
liable  (x). 

(o)  TheJontyJenktf6i¥ed,Ba^.  («)  Biseell  y.  The  Alexander,   3 

1021.  Fed.  Rep.  671. 

{p)  The  Maryland,  19  Fed.  Bep.  U)  JFtUey  v.  The  Celeetial  Empire, 

651.  2  Fed.  Bep.  651. 

{q)  Any lo- Australian  SL  Nav,  Co,  (u)  Stretch  r.   Tug  Margaret,    2 

y.  Cornell  Steamboat  Co.,   32  Fed.  Fed.   Rep.    256 ;    and    see    next 

Rep.  798.  page,  as  to  the  duty  of  the  tow 

(r)  The  Jack  Jetoett,  23  Fed.  Rep.  to  follow  in  the  tug's  wake. 

927.  (^)  The  John  A,  Camie,  49  Fed. 

Rep.  682. 
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The  Supreme  Court  (y)  has  held  that  the  tow  is  identified 
with  her  tug  to  the  extent  "  that  she  oannot  escape  the 
oonsequenoes,  if  the  collision  was  caused  wholly  or  in  part 
by  the  fault  of  that  (her  own)  tug." 

It  has  been  held  that  a  tug  with  a  fleet  of  barges  or 
canal  boats  in  tow,  though  she  is  not,  like  a  common 
carrier,  liable  as  insurer  of  the  cargo  on  board  her  tow  (z), 
is  generally  liable  for  damage  to  the  craft  in  tow  or  the 
cargo  on  board  them,  and  also  for  damage  to  third  ships 
by  the  tow  (a). 

As  stated  above  (6),  it  is  an  impKed  term  in  the  ordinary  The  contract 
contract  of  towage  that  the  tug  shall  implicitly  obey  the  ?^  terms  and 
orders  of  the  ship  in  tow  (c).     If  no  orders  are  given  by  performance, 
the  latter,  it  is  the  duty  of  the  tug  to  take  such  a  course 
as  will  carry  herself  and  her  tow  clear  of  collision  and 
other  dangers  (d) ;  but  it  seems  to  have  been  held  in  the 
Privy  Council  {e)  that  it  was  not  a  breach  of  duty  for  the 
tug  to  pursue  a  course  which,  though  imprudent,  the  pilot 
of  the  tow  acquiesced  in. 

Notwithstanding  the  rule  that,  under  ordinary  circum-  Duty  of  tug 
stances,  the  tug  must  obey  the  orders  of  the  ship  in  ^tera! 
tow  (/),  it  is  obvious  that  in  crowded  waters,  with  ships 


(y)  The  X.  P.  Dayton,  13  Dav. 

837. 

(«)  The  Stranger,  Bro^ni,  Ad.  281 ; 
The  Margaret,  4  Otto,  494. 

{a)  See  1  Parsons  on  Shipping, 
ed.  1869,  536;  The  Quickstep,  9 
Wall.  665.  As  to  the  duty  of  the 
tug  with  regard  to  the  making  up 
ana  navigation  of  the  tow,  see 
infra,  vp.  221,  222. 

(b)  Page  200. 

le)  The  Christina,  3  W.  Rob.  27 ; 
6  Moo.  P.  0.  C.  371 ;  Smith  v. 
8t.  Zatcrenee  Tow  Boat  Co,,  L.  R. 
5  P.  C.  308 ;  ne  Julia,  Lush.  224; 
Spaiffht  y.  Tedcastle,  infra;  The 
Isea,  12  P.  D.  34 ;  Hie  Niobe,  13 
P.  D.  66. 

{d)  Spaight  y.  Tedcastle,  6  App. 
Gaa.  217 ;    The  Sinquan,  6  P.  D. 


241  ;  The  AUair,  (1897)  P.  105 ; 
The  Civilta  and  The  Restless,  13 
Otto,  699. 

(e)  Smith  y.  St,  Lawrence  Tuw 
Boat  Co.,  L.  R.  6  P.  G.  308 ;  see 
per  Lord  Blackburn,  Spaight  y. 
Tedcastle,  6  App.  Gas.  217, 222.  In 
America  considerable  responsibility 
is  thrown  on  the  tug.  Thus  it  has 
been  held  that  it  is  the  duty  of 
the  tug  to  be  acquainted  with  the 
waters  she  navigates,  and  to  keep 
her  tow  clear  of  local  dangers : 
The  Lady  Pike,  21  WaU.  1 ;  The 
Webb,  14  Wall.  406;  The  Margaret, 
4  Otto,  494. 

(/)  The  Christina,  3  W.  Rob.  27, 
33 ;  in  TAtf  Duke  of  Sussex,  1  W.  Rob. 
270,  the  decision  was  to  the  same 
effect,  and  upon  similar  grounds. 
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Duty  of  tag 
to  warn  tow 
of  danger. 


Damage  by 
tug  to  tow. 


passicg  and  repassing  in  all  directions,  frequent  and 
sudden  alterations  in  the  course  of  the  tug  must  be  made 
to  clear  passing  craft.  Under  such  circumstances  it  is  the 
duty  of  the  tug  to  keep  herself  and  her  tow  clear  of  other 
vessels  without  waiting  for  orders  from  her  tow  {g). 

Although  it  is  the  duty  of  the  tug  to  obey  the  orders 
from  the  ship  in  tow,  her  duty  does  not  end  here.  It  has 
been  already  stated  that,  in  the  absence  of  orders  from  the 
tow,  she  is  bound  to  show  proper  care  and  skill  in  the 
course  she  takes  and  in  the  performance  of  the  towage 
service.  And  if  the  orders  she  gets  from  the  ship  in  tow 
are  manifestly  wrong,  it  is  her  duty,  even  if  the  orders  are 
given  by  a  pilot  in  charge  of  the  tow,  to  warn  the  tow  of 
her  danger.  "  The  vessel  and  the  lives  of  the  crew  are 
not  to  be  risked  because  there  is  a  law  which  imposes  the 

ordinary  responsibility  upon  one  individual It 

is  not  for  the  steamer  (the  tug),  knowing  the  danger,  to 
maintain,  as  it  were,  a  sulky  silence,  and  make  herself,  as 
it  were,  instrumental  in  the  destruction  of  life  and  pro- 
perty "  (A).  But  except  in  case  of  manifest  incapacity  or 
error  on  the  part  of  the  pilot,  it  would  seem  that  it  is  not 
the  duty  of  the  tug  to  exercise  a  discretion  as  to  carrying 
out  the  pilot's  orders ;  nor  would  she  be  justified  in  dis- 
obeying them,  although  there  may  be  risk  of  collision  in 
carrying  them  out. 

Where  the  tug,  in  performance  of  a  towage  or  salvage 
service,  negligently  damages  her  tow  by  collision,  or  in 
any  other  way,  she  forfeits  her  right  to  towage  or  salvage 
remuneration  {%).     And  in  an  action  upon  the  towage 


supra,  p.  201 ;  The  Iwa,  12  P.  D. 
34  ;  The  India,  Ad.  Div.  7th  Deo. 
1886. 

(h)  The  Duke  of  Manchester,  4 
Not.  of  Cas.  675,  682 ;  6  Not.  of 
Gas.  470.  The  tug  was,  in  this 
case,  performing  a  salvage  service. 
Ab  to  the  duty  of  the  tow  to  warn 


the  tug  of  danger,  see  The  Hiobe, 
supra,  p.  207. 

(t)  The  Christina,  8  W.  Bob. 
27;  The  Altair,  (1897)  P.  106; 
The  Duke  of  Manchester,  ubi  supra, 
as  to  salvage.  Bat  see  The  Sweep- 
stakes, Brown,  Ad.  509,  where  a 
set-off  was  aUowed. 
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contract  she  cannot  recover  salvage  for  services  rendered 
to  the  tow  in  consequence  of  collision  (k). 

The  following  points  have  heen  decided  with  reference  Mutual  dutiefl 
to  the  mutual  duties  under  the  towage  contract  of  tug  and  tow'mid^the 
tow.     The  tug  must  be  sufficient  as  regards  seaworthiness,  towage  oon- 
equipment  and  power  to  perform  the  service  she  under-  D^iti^o* 
takes  (/),  and  there  is  an  implied  warranty  by  her  owner  the  tug. 
that  she  is  so  (m).     If  she  supplies  the  tow-rope,  she  is 
responsible  for  its  sufficiency  (n).    She  must  show  ordinary 
skiU,  care,  and  diligence  in  performing  the  towage  service  {o) . 
She  must  generally  obey  the  orders  of  the  tow  as  regards 
course,  speed,  alterations  of  the  helm,  stopping  and  going 
ahead  (^),  and  also  orders  with  reference  to  the  tow-rope, 
its  scope,  making  it  fast  and  casting  it  oS{q),      If  the 
course  is  left  to  her,  she  is  responsible  for  its  safety  {qq). 
It  is  her  duty  to  keep  a  vigilant  look-out,  both  on  her 
own  account  and  on  account  of  her  tow,  since  the  latter 
cannot  always  see  ahead  (r).     If  she  is  compelled  to  cast 
off  her  tow,  to  save  herself  from  collision,  or  for  any  other 
reason,  it  is  her  duty  to  pick  up  her  tow  again  as  quickly 
as  possible  («). 

A  tug,  being  overrun  by  a  heavy  sailing  ship  in  tow 
with  canvas  set,  cast  her  off,  and  shortly  afterwards  the 
tow  ran  into  a  light-ship.  She  paid  for  the  damage  to  the 
light-ship  and  sued  the  tug.  It  was  held  that  the  tug  was 
justified  in  casting  her  off,  and  was  not  liable  (t). 

In  America  it  has  been  held,  in  the  case  of  a  tug  with  a  American 
number  of  barges  and  river  craft  in  tow,  that  it  is  the  duty  <***^- 


{k)  The  EJemmett,  4  Asp.  Mar. 
Law  Cas.  274  ;  6  P.  D.  227. 

(/)  The  United  Service,  8  P.  D.  56; 
9  P.  D.  3 ;  The  Minnehaha,  Lush. 
346 ;  The  Ratata,  (1897)  P.  118. 

(m)  The  Undaunted,  11  P.  D.  46. 

|»)  The  Robert  Dixon,  4  P.  D.  121 ; 

5  P.  D.  64 ;  The  Echo,  7  Bened.  70 ; 
The  A,  B,  Wetmore  and  The  Rpeilon, 

6  Bened.  147  (American). 

.    (0)  The  Julia,  huBh,  22^;  British 
Cokmiia  Towage  and  Tratuport  Co, 


T.  Sewell,  9  Duyal's  Rep.  (Canada) 
527. 

(p)  See  cases,  pp.  200,  219  »eq. 

(q)  The  Energy,  X.  R.  3  A.  &  E. 
48  ;  The  Julia,  Lush.  224. 

(qq)  The  Altair,  (1897)  P.  105.' 

ir)  The  Jane  Bacon,  27  W.  R.  36. 

(«)  The  Anapolis  and  The  Golden 
Light,  Lush.  366. 

\t)  The  Loyal  and  The  Challenger^ 
14  Quebec  L.  R.  186. 
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of  the  tug  to  arrange  and  make  up  her  tow ;  to  see  that 
the  tow-lines  are  snffioient  and  properly  made  fast ;  and 
generally  to  superintend  and  navigate  the  tow,  so  that 
other  ships  are  not  injured  by  it,  and  so  that  the  barges 
do  not  injure  each  other  (w). 

Tug-owners  are  held  liable  for  getting  their  tows 
ashore  {x) ;  for  attempting  to  cross  a  dangerous  bar  in 
heavy  weather,  so  that  the  ship  in  tow  capsizes  and  is 
lost  {y)  ;  for  continuing  to  tow  an  ice  barge  full  of  water, 
so  that  she  broke  in  half  and  damaged  another  of  the 
barges  in  tow  (z).  If  the  crew  of  a  ship  in  tow  abandon 
her  for  their  own  safety,  it  has  been  held  in  America  that 
the  towage  contract  is  at  an  end  {a) ;  but  if,  through  stress 
of  weather  or  otherwise,  the  tow  gets  ashore,  it  is  the  duty 
of  the  tug  to  stand  by  and  to  do  her  best  to  extricate 
her  (5).  If  a  collision  or  other  damage  is  caused  by  the 
tug  suddenly  going  ahead  and  putting  an  unnecessary 
strain  upon  the  other  craft  (c),  or  upon  the  tow-line,  so 
that  it  parts,  the  tug  is  liable  {d), 

A  craft  known  by  her  owner  and  by  the  tug-owner  to  be 
unseaworthy  was  taken  in  tow  and  sank.  It  was  held  that 
both  were  liable  and  the  loss  was  divided  {e).  So,  where 
both  tug  and  tow  attempted  to  force  their  way  through 
ice  which  damaged  the  tow  (/),  and  where  a  craft  in  tow 
struck  a  pier  partly  by  the  tug's  fault,  and  partly  by  her 


(a)  The  Quickstep,  9  Wall.  665 ; 
The  Stranger,  Brown,  Ad.  281 ;  The 
Cayuga,  16  Wall.  177  ;  The  Francis 
King,  7  Bened.  11  ;  The  Syraeme, 
12WaU.  167. 

(x)  The  Arturo,  6  Fed.  Hep.  308 
(two  tugs  towing  one  phip)  ;  The 
J.  W,  Faxon,  24  Fed.  Rep.  302; 
The  E.  E.  Simpeon,  60  Fed.  Rep. 
462;  The  S.  JF,  Morris,  69  Fed. 
Rep.  616  ;  The  S.  8.  Wilhelm,  ibid, 
169 ;  aliter  if  the  danger  is  un- 
known; The  Fierrepont,  42  Fed. 
Rep.  687. 

iy)  Humbolt  Lumber,  ^c,  Assoeia' 
tion,  60  Fed.  Rep.  428.  Cf.  The 
^ordentoum,  40   Fed.    Rep.   682; 


Tfie  Young  America,  26  Fed.  Rep. 
207. 

(z)  Scott  V.  Cornell  Steamboat  Co., 
69  Fed.  Rep.  638. 

(«)  The  W.  J,  Keyser,  66  Fed. 
Rep.  731. 

(b)  The  Young  America,  26  Fed. 
Rep.  174;  The  Free,  BriarUf,  24 
Fed.  Rep.  478. 

[e)  The  Luekenbaeh,  16  Fed.  Rep. 
924. 

(i)  The  Alpha,  27  Fed.  Rep. 
769. 

{e)  The  WiUiam  Kraft,  33  Fed. 
Rep.  847. 

(/)  The  E,  A.  Facker,  22  Fed. 
Rep.  668. 
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own  fault  in  having  no  man  at  the  hehn  (^),  the  loss  was 
held  to  have  been  caused  by  the  fault  of  both. 

The  duty  of  the  ship  in  tow  is  to  direct  the  course,  and  Dutdee  of 
generally  to  give  orders  as  to  the  conduct  and  navigation  ^  ^' 
of  the  two  ships  (A) ;  to  keep  a  good  look  out,  and,  in  case 
of  danger,  to  attract  the  attention  of  the  tug  by  hailing  or 
in  some  other  manner,  so  as  to  warn  her  of  the  danger  {{) ; 
to  follow  in  the  wake  of  the  tug  as  nearly  as  possible  (k) ; 
to  have  proper  lights  exhibited  (/) ;  in  frequented  waters 
to  have  the  tow-rope  so  made  fast  that  it  can  be  readily 
cast  o£E  (m) ;  and  to  give  the  order  to  slip  when  neces- 
sary (n). 

In  The  Jane  Bacon  (o),  a  ship  in  tow  was  held  liable  for 
the  capsizing  of  a  smack  by  the  tow-rope,  which  caught 
her  mast,  llie  tug  altered  her  helm  and  passed  on  one 
side  of  the  smack ;  the  tow,  instead  of  following  in  the 
tug's  wake,  altered  her  helm  in  the  opposite  direction  and 
endeavoured  to  pass  on  the  other  side  of  the  smack.  The 
tow-rope  being  thus  spread,  caught  the  smack's  mast  and 
capsized  her. 

The  mutual  rights  and  liabilities  of  the  tug  and  tow  in  Mutual  rights 
ease  of  a  collision  between  themselves,  and  in  case  of  a  ^tu^^d^^* 
collision  between  either  of  them  and  a  third  ship,  have  been  tow  in  case 
the  subject  of  decisions,  and  appear  to  be  as  follows : —        ^i)1betw»m 

As  between  the  tuff  and  her  tow,  the  latter  would  be  themaelvefl, 

,  (2)  botweeu 

solely  liable  for  a  collision  caused  to  the  tug  entirely  by  the  one  of  them 


(^)  The  Jonty  Jmk$y  54  Fed.  Rep. 
1021.  Of.  ConoUy  v.  Ros9,  11  Fed. 
Hep.  342;  The  William  Murtaugh,  3 
Fed.  Rep.  404  ;  The  William  Cox,  9 
Fed.  Rep.  672  (cases  of  loss  diyided) . 

(A)  See  tiie  oases  cited,  tupraj 
pp.  200,  219  teq. 

(f)  TheNiohe,  13  P.  D.  5b,  It 
waff  here  held  that  this  was  a  duty 
of  the  tow  as  regards  a  third  ship 
with  which  she  was  in  collision : 
mpra,  p.  207. 

{k)  The  Jane  Bacon,  27  W.  R. 
35 ;  The  Stranger,  Brown,  Ad.  281 ; 
The  Maria  Martin,   12  Wall.  31. 


The  Ciampa  Emilia,  53  Fed.  Rep. 
155;  The  Jacob  Brandow^  39  Fed. 
Rep.  831  ;  The  Sagua,  42  Fed.  Rep. 
461  ;  as  to  damage  done  hy  the 
sadden  sheering  of  a  disabled  ship 
in  tow,  see  The  £dtcin  Hawley,  42 
Fed.  Rep.  606. 

(/)  The  Mary  Eotmaell,  4  P.  D. 
204. 

im)  The  Jane  Bacon,  27  W.  R.  35. 

(n)  The  Energy,  L.  R.  8  A.  &  £. 
48. 

{p)  27  W.  R.  36.  Of.  The  W,  A. 
Levering,  36  Fed.  Rep.  511. 


224  TUG  AND  TOW. 

and  a  Uiiid      improper  orders  of  those  on  board  the  tow,  whether  the 
"^P*  collision  were  with  the  tow,  or  with  a  third  ship.     Thus, 

where  a  ship,  having  engaged  a  tug  oS.  Dungeaess  to  take 
her  to  Gfravesend,  ordered  her  to  take  the  tow-line  on  hoard 
at  a  time  when  the  state  of  the  weather  made  it  unnecessary 
and  dangerous  for  her  to  do  so,  it  was  held  that  the  ship  in 
tow  was  liable  for  a  collision  between  herself  and  the  tug 
which  occurred  whilst  the  line  was  being  passed  from  the 
one  ship  to  the  other  {p). 

In  the  case  of  an  ordinary  towage,  if  no  orders  are 
given  by  the  tow  as  to  avoiding  a  third  ship,  and  a 
collision  occurs  between  the  tow  and  the  third  ship,  it 
has  been  held  that  the  tow,  being  in  fault  for  giving  no 
orders,  cannot  recover  against  the  tug,  either  for  injury 
which  she  herself  received  in  the  collision,  or  for  damages 
which  she  was  compelled  to  pay  to  the  third  ship.  And 
this  appears  to  be  so,  although  the  tug  could  with  ordinary 
Th0  Energy,  care  have  avoided  the  collision.  A  barque  in  charge  of  a 
compulsory  pilot  was  being  towed  up  the  Thames.  She 
fell  in  with  a  brig  working  up  the  river  against  a  head 
wind.  The  pilot  gave  no  orders  to  the  tug,  and  the  tug 
improperly  attempted  to  cross  the  bows  of  the  brig.  The 
barque  cast  off  her  tow-line  and  attempted  to  go  under 
the  brig's  stem,  but  failed  to  clear  her.  The  collision 
might  have  been  avoided  if  the  tug  had  cast  oS  the  tow- 
line.  The  pilot  gave  no  orders  throughout.  The  barque 
was  sued  by  the  brig,  and  damages  were  recovered  against 
her.  In  an  action  brought  by  the  barque  against  the  tug, 
it  was  held  that  she  could  not  recover  these  damages,  being 
herself  partly  in  fault  for  the  collision  {q). 

This  case  has  been  the  subject  of  some  discussion.    It 
appears  to  have  been  assumed  that  the  negligence  of  the 

(p)  The  Julia,  Lush.  224  ;   and  Tow  Boat  Co.,  L.  R.  5  P.  G.  308  ; 

see  The  Robert  Dixon,  4  P.  D.  121  ;  Ths  Robert  Dixon,  4  P.  D.  121 ;  6 

6  P.  D.  54  ;  and  infra,  p.  227.  P.   D.   64.    Aa  to  CJonnty  CJonrt 

{q)  The  Energy,  L.  R.  3  A.  &  E.  jurisdiction  for  breach  of  towage 

48  ;  and  see  Smith  y.  St,  Lawrence  contract,  see  Theleea^  12  P.  D.  34. 
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pilot  was  oontribatorj  negligence   on   the   part   of   the 
plainti£Es,  or  for  which  they  were  responsible,  so  as  to 
prevent  them  from  recovering  for  a  loss  caused  partly  by 
the  fault  of  the  tug.    That  this  would  be  so  where  the 
pilotage  is  not  compulsory  is  clear ;  but  there  is  considerable 
doubt  whether  the  case  is  the  same  when  the  pilot  is  in 
charge  by  compulsion  of  law,  and  is  not  the  servant  or 
agent  of  the  shipowner.     This  question  was  discussed,  Whether 
though  not  decided,   in  a  case  before    the    House   of  affect^^by 
Lords.     The  question  was  as  to  the  liability  of  the  tug  for  contributory 
damage  to  the  tow  caused  by  her  getting  ashore  owing  to  part  of  com- 
the  tug's  negligence,  there  being  also  negligence  on  the  ^^^SiffM*^^* 
part  of  the  compulsory  pilot  of  the  tow.    It  was  held  (in  of  tow. 
Ireland)  that  the  tow  could  not,  in  such  a  case,  recover 
against  the  tug.     The  view  taken  of  the  facts  by  the  House 
of  Lords  rendered  the  decision  of  this  question  unnecessaiy ; 
but  Lords  Selbome  and  Blackburn  intimated  their  opinion 
that  under  such  circumstances  the  owners  of  the  tow  would 
not  be  prevented  by  the  negligence  of  the  pilot  from  re- 
covering against  the  tug(r). 

A  further  question  arises  in  such  a  case,  whether  the  rule  Rule  of 
of  equal  division  of  the  loss  applies  as  between  the  tug  and  lo^^^ 
her  tow.  "Where  a  tug.  A.,  was  in  fault  for  a  collision 
between  her  tow,  B.,  and  a  third  ship,  C,  and  G.  was  also 
in  fault  for  having  an  improper  light,  it  was  held  in 
America  that  the  rule  of  equal  division  of  loss  applied 
as  between  C.  and  A.  («).  In  The  Energy  this  question 
does  not  appear  to  have  been  discussed ;  it  seems  to  have 
been  assumed  that  the  plaintiffs,  the  owners  of  the  tow, 
were  entitled  either  to  full  damages  or  to  nothing. 

In  America,  the  rule  of  division  of  loss  is  applied  in  American 
cases  of  collision  between  a  tug  or  tow  and  a  third  ship,  in  ^^**®"' 

(r)  Spaight  y.  Tedcattle^  6  App.  also  Britith  Columbim  Towing  and 

Cas.  217.    The  aame  qnestion  was  Transport  Co.  y.  Setcellf  9  Duval's 

considered  in  another  (Irish)  case :  Hep.  (Canada)  627. 

Dudman  y.  Dublin  Tort  and  Docks  (s)  The  James  Oray  and  The  John 

Boards  Ir.  Bep.  7  0.  L.  618.    See  Fraser,  21  How.  184. 

M.  Q 
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a  manner  for  whioh  there  is  no  precedent  in  this  conntry. 
Thus  we  have  seen  (t)  that  where  tug  and  tow  are  both  in 
fault,  the  decree,  in  America,  goes  in  the  first  instance 
against  each  for  half  the  damage  to  the  third  ship.  So 
where  the  tug  was  in  fault  for  a  collision  between  tow  and 
third  ship,  and  the  third  ship  was  also  in  fault,  the  tug 
was  held  liable  for  half  the  damages  (t^).  But  tug  and 
tow  are  jointly  and  severally  liable  for  the  damage  to  the 
third  ship,  and  the  latter  may  sue  either  or  both  (x).  It 
is  held  that,  as  between  the  two  wrong-doing  ships,  the 
right  of  apportioning  the  damages  is  a  substantial  right, 
and,  if  one  only  is  sued,  she  has  a  right  to  have  the  other 
brought  in  as  a  co-defendant ;  and  that,  in  order  to  avoid 
multiplicity  of  suits,  all  the  wrong-doers  should  be  sued 
in  the  first  instance  (p). 

In  this  country,  where  all  three  ships,  tug,  tow,  and 

third  ship,  were  in  fault  for  a  collision  between  tug  and 

third  ship,  judgment  went  against  tug  and  tow,  jointly 

and  severally,  for  half  the  loss  (2).     So  in  America,  where 

tug  and  tow  are  both  in  fault  for  damage  to  the  tow  by 

breach  of  the  towage  contract,  whether  by  collision  (a)  or 

not  (6),  the  rule  of  division  of  loss  is  applied. 

Tow  in  ool-         A  curious  case  (c)  arose  recently  at  Quebec.    A  tug  in 

being  caSTofl  *  ?^®  being  over-run  by  her  tow,  cast  her  off.     The  tow 

by  tug.  afterwards  came  into  collision  with  a  lightship,  for  which, 

in  an  action  by  the  owners  of  the  latter,  she  was  held  in 

fault.    She  subsequently  sued  the  tug,  alleging  that  the 


(0  Supra,  p.  214. 

{u)  The  Jamea  Gray  and  The  John 
Fraser,  21  How.  184.  In  The 
£nergyy  supra,  p.  224,  this  point 
was  not  oonsiderod. 

{x)  The  Charles  Allen,  11  Fed. 
Bep.  317  ;  The  Atlas,  3  Otto,  302 ; 
The  Franeonia,  16  Fed.  Bep.  149 ; 
The  Annie  WiUiams,  20  Fed.  Be]^. 
866 ;  althongh  the  fault  of  one  u 
gross,  and  of  the  other  slight :  The 
Franeonia,  supra, 

(y)  TheEudsm^  16  Fed.  Bep.  162. 


(s)  The  Englishman  and  The  Aus- 
tralia, supra,  p.  166 ;  and  see  supra^ 
p.  208,  note  (o),  as  to  this  case; 
The  Avon  and  The  Thomas  Jolife, 
supra,  p.  166. 

(a)  TheJontyJenks,6i¥ed.'Rep. 
1021 ;  The  Express,  62  Fed.  Bep. 
890. 

{b)  The  William  Kraft,  33  Fed. 
B^.  847. 

(e)  The  loyal  t.  The  Challenger. 
14  Quebec  L.  B.  135. 
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oollisioii  was  caused  by  the  effeot  of  the  tow  ropes,  after 
being  cast  off,  upon  her  steering.  It  was  held  by  the  Vice- 
Admiralty  Court  that  the  tug  was  justified  in  casting  off 
her  tow  under  the  circumstances ;  it  being  also  found  as  a 
fact  that  the  tow  was  guilty  of  negligence,  and  that  her 
steering  was  not  affected  by  the  tow-rope. 

Where  the  towage  contract  is  not  upon  the  ordinary  Ta^  under- 
terms,  and  the  tug  undertakes  a  larger  responsibility  as  to  ^^^  "^^*^ 
the  conduct  of  the  tow  than  is  usual,  it  may  be  her  duty  to 
act  without  orders  from  the  tow  (d). 

The  facts  of  The  Tasmania  (e)  have  been  already  stated. 
The  collision  there  was  between  the  tug  and  her  tow,  and 
was  caused  by  the  fault  of  the  master  of  the  tug,  who  was 
the  servant  of  the  charterer  and  not  of  the  owner  of  the  tug. 
It  was  held  that  the  tug  was  not  liable  in  rem  because  the 
tug-master,  the  wrong-doer,  was  not  the  servant  of  the 
owners  of  the  tug,  and  because  the  charterers  and  the  tug 
were  by  the  terms  of  the  towage  contract  protected  from 
liability  for  negligence  of  the  tug-master. 

In  an  unreported  case  a  tug,  A.,  towing  a  vessel,  B.,  Tugininred 
was  struck  and  injured  by  the  tow-rope  of  another  tug,  C,  Jf^^^^^ 
which  was  ahead  of  A.,  and  also  towing  -B.    It  was  held  t^^g  towing 

,  ,        same  ship. 

that  the  damage  was  caused  by  the  fault  of  G.  in  having 
too  long  a  scope  of  tow-line  out,  and  also  by  the  fault  of 
A.  in  not  keeping  clear  of  the  tow-line  (/).  The  rule  of 
division  of  loss  appears  to  have  been  applied. 

For  injury  the  tug  receives  herself,  or  for  damages  Reooveryby 
which  she  is  compelled  to  pay  in  respect  of  a  collision  tow. 
between  herself  and  a  third  ship,  she  cannot  recover 
against  the  tow,  unless  the  collision  was  caused  by  im- 
proper orders,  or  otherwise  by  the  negligence  of  the  tow. 
Where  she  could  herself  have  avoided  the  collision,  had 
she  exercised  ordinary  care,  she  clearly  could  not  recover 
against  the  tow  merely  on  the  ground  that  the  latter  gave 


f: 


d)  See  The  laea,  12  P.  D.  34.  (/)  The  Bighy  Grand,  Ad.  Ot. 

e)  13  P.  D.  110,  tupra,  p.  102.        SOih  April,  1884. 

q2 


228 


TUG  AND  TOW. 


Ltmitation  of 

iaff-owner'fl 

liabilitj. 


Ownen  of  a 
salvor  towing 
the  ealved 
ship  are  liable 
for  collision 
between 
salved  ship 
and  salvor. 


Doctrine  of 
oonunon  em- 
ployment does 
not  apply  as 
between  tug 
and  servants 
of  owners  of 
tow. 


Improper 
number  of 
ships  in  tow. 


no  orders  {g).  For  we  have  seen  that  under  certain  cir- 
comstances  it  is  her  duty  to  keep  clear  of  other  ships  with- 
out waiting  for  orders  from  the  tow. 

The  liabilify  of  the  owner  of  the  tog  for  damage  done  to 
the  tow  by  improper  navigation  of  the  tug  in  the  perform- 
ance of  the  towage  contract,  is  limited  by  the  statute  in  this 
as  in  other  cases  of  collision  (A). 

The  owners  of  a  ship  that  takes  another  in  tow  are  not 
the  less  liable  for  a  collision  between  the  two  ships,  caused 
by  the  negligence  of  the  to  wing-ship,  because  she  is  engaged 
as  a  salvor  or  quasi-salvor.  The  steamship  Thetis  fell  in 
with  The  Sardk  in  a  disabled  state.  The  master  of  The 
Thetis  agreed  to  tow  the  latter  to  port.  He  had  received 
no  instructions  from  his  owner  as  to  offering  towage  or 
salvage  service  to  other  ships,  but  the  policy  of  insurance 
effected  upon  The  Thetis^  and  her  bills  of  lading,  contained 
provisions  as  to  her  performing  such  services.  In  attempt- 
ing to  take  The  Sardis  in  tow  The  Thetis  negligently  ran 
into  and  sank  her.  It  was  held  that  the  master  of  The 
Thetis  was  acting  within  the  scope  of  his  employment  in 
undertaking  to  tow  ITie  Sardis^  and  her  owners  were  held 
liable  for  the  collision  (/). 

In  one  case  it  was  contended  that,  the  tug  being  the 
servant  of  the  tow,  the  doctrine  of  common  employment  (A) 
applied,  as  between  the  tug  and  the  servants  of  the  owners 
of  the  tow,  so  as  to  prevent  the  owners  of  the  tug  recovering 
against  the  tow  and  her  owners  damages  for  a  collision 
between  tug  and  tow  caused  by  the  fault  of  the  tow.  This 
argument  did  not  succeed  (t). 

For  a  collision  caused  by  the  fault  of  the  tug  in  taking 
an  improper  number  of  vessels  in  tow  either  between  the 
vessels  in  tow,  or  between  one  of  them  and  a  stranger,  the 


{ff)  See  TheSinguaH,  5P.D.  241. 
(A)   Wdhlberg  v.  Tmmg^  24  W.  B. 
847  ;  45  L.  J.  0.  P.  783. 
(i)  The  TketU,  L.  B.  2  A.  &  E. 


366. 

(*)  Pri$ttly  v.  Fowler,  3  M.  & 
W.  1. 

(t)  The  Julia,  Lush.  224. 
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owners  of  the  tug  would  primdfaciehe  liable  to  the  owners 
of  the  tow  upon  the  towage  oontraot  (m) .  It  is  not  unusual 
for  tug-owners  to  relieve  themselves  from  this  liability  by 
expressly  oontraoting  that  they  shall  not  be  answerable  for 
the  negligence  of  their  servants  on  board  the  tug  (n). 

The  mere  fact  that  one  of  the  vessels  in  tow  strikes  and 
damages  another  vessel  in  tow,  raises  no  presumption  of 
negligenoe  on  her  part.  It  was  so  held  where  the  leading 
vessel  in  tow  took  the  ground,  and  the  following  vessel  ran 
into  her  (o). 

Where  two  or  more  ships  are  in  tow  of  the  same  tug,  With  whom 
and  no  agreement  has  been  come  to  between  them  and  the  rests  where 
tug  as  to  which  ship  is  to  have  the  command,  it  has  not  ™or®,tliap  one 

m  ,  ,  vessel  18  in 

been  decided  with  whom  the  command  rests  (p).  Where  tow. 
the  craft  in  tow  are  barges,  it  would  probably  be  held  to 
be  in  the  tug  (q) ;  and  the  iaxA  that  the  craft  in  tow  are 
vessels  capable  of  independent  movement,  when  not  in  tow, 
would  seem  to  be  immaterial.  Three  schooners  were  in 
tow  of  a  tug  with  their  mainsails  set.  A  squall  struck 
them,  and  a  collision  followed  between  the  first  and  third 
schooner  (which  had  been  cast  off  by  the  second).  It  was 
held  that  the  third  was  not  in  fault  (r).  In  America,  the 
tug,  being  responsible  for  the  proper  making  up  of  the  tow, 
is  liable  for  a  collision  between  two  of  the  vessels  in  tow 
caused  by  the  bad  steering  qualities  of  one  that  is  put 
astern  of  the  other  with  which  she  is  in  collision  («).  But 
it  has  been  held  in  such  a  case  that  one  of  the  ships  in  tow 
could  not  recover  against  the  tug  for  damage  caused  by 
being  under  weigh  in  a  thick  fog  when  they  ought  all  to 
have  brought  up.  It  was  assumed  by  the  Court  that  it 
was  the  duty  of  the  ship  in  tow  to  give  the  order  to  bring 

(m)  See  Ths  United  Service.  8  P.  {q)  See  The  Quieketep,  15  P.  D. 

D.  56 ;  9  P.  D.  3.  196,  hupra,  p.  206. 

(n)  The  United  Service,  ubi  aupra,  (r)  Law  v.  Baker,  26  Fed.  Rep. 

(o)  See  Harrie  y.  Andereon,  14  164. 

C.  B.  N.  S.  499.  W  Orhanovieh  v.  The  America,  4 

{p)  The  Qipay  King,  6  Not.  of  Fed.  Rep.  337. 
Gas.  282. 
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up  (/).  Where  two  vessels  were  in  tow  of  the  same  tug, 
without  objection  on  the  part  of  that  one  of  them  which 
was  nearest  the  tug,  and  this  vessel  took  the  ground  and 
was  run  into  by  the  other  astern,  it  was  held  that  she  could 
not  recover  against  the  vessel  that  ran  into  her  (u). 

In  a  Canadian  case  {x)  a  sailing  ship  in  tow  with  her  sail 
set,  was  held  in  fault  for  a  collision  with  an  overtaking 
and  passing  steamship,  against  which  she  was  driven  by 
another  ship  in  tow  of  the  same  tug  striking  her  on  her 
quarter. 

The  tug  can  be  suedm  rem  for  damage  to  the  ship  in  tow 
received  in  a  collision  caused  by  negligent  towage,  whether 
such  damage  is  sustained  by  the  tow  in  a  collision  with  a 
third  ship  or  with  the  tug  {y).  And  the  tug  may  be  sued 
in  AdmiraUy  for  damages  which  the  tow  has  been  compelled 
to  pay  to  a  third  ship  for  a  collision  caused  by  the  fault  of 
the  tug  (s). 

Attempts  have  been  made  to  try  the  question  between 
tug  and  tow,  as  to  the  ultimate  liability  for  collision  with 
a  third  ship  by  means  of  the  third  party  procedure  under 
the  Judicature  Act.  The  existing  rules  do  not  enable  a 
third  party  to  be  brought  in  for  such  a  purpose  {a). 


(()  Smith  ▼.  Si.  Lawrence  Tow 
Boat  Co,,  L.  B.  5  G.  P.  308. 

(«)  Harria  t.  Andenon,  14  G.  B. 
N.  S.  499. 

(z)  The  Farewell,  8  Qnebeo  L.  B. 

87. 

(p)  The  NightwaUhy  Liuh.  542; 
The  Julia,  ibid.  224. 

(e)  The  Energy,  L.  R.  3  A.  &  E. 
48.  It  seems  Uiat  the  Admiraltj 
Goort  has  juzisdiction  in  a  claim 
for  damage  caused  by  negligent 


towage,  whether  sabh  damage  is 
received  in  a  collision  or  not :  see 
tupra,  p.  32,  note  (a).  Tbe  Ad- 
miralty jurisdiction  of  the  United 
States  Courts  includes  all  claims 
arising  out  of  towage  contracts: 
2  Parsons  on  Ship.  (ed.  1869),  176, 
188  ;  The  Webb,  14  WaU.  406. 

(a)  See  infra,  p.  344.  As  to  the 
practice  in  America,  see  TheSudeon, 
15  Fed.  Bep.  162. 
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CHAPTEE  IX. 

FOREIGN  SHIPS — ^FOREIGN  LAW — ^FOEEIGN  JTJDGBiENTS. 

In  collision  oases  where  one  or  both  the  ships  are  foreign,  Law  ap- 
questions  frequently  arise  as  to  the  law  applicable  to  the  ford^^  ships  ; 
ease,  and  particularly  as  to  the  application  of  British  collision  in 
statutes  to  foreign  ships.     The  general  rule  is  that  muni-  waters, 
cipal  laws  are  binding  upon  the  subjects  of  the  state  by 
which  they  are  enacted  everywhere,  but  upon  foreigners 
only  when  they  are  within  its  jurisdiction  (a).     The  prin- 
ciple which  governs  questions  of  jurisdiction,  and  remedies 
has  been  thus  stated :  ^^  In  regard  to  the  merits  and  rights 
involved  in  actions,  the  law  of  the  place  where  they 
originated  is  to  govern  .  .  .  but  the  forms  of  remedies 
and  the  order  of  judicial  proceedings,  are  to  be  according 
to  the  law  of  the  place  where  the  action  is  instituted,  with- 
out any  regard  to  the  domicil  of  the  parties,  the  origin  of 
the  right,  or  the  country  of  the  act "  (5). 

Before  the  passing  of  25  &  26  Yict.  c.  63,  foreign  laws, 
and  the  general  maritime  law,  touching  the  steps  to  be 
taken  to  avoid  collision,  and  the  extent  of  the  shipowner's 
liability,  differed  from  the  law  of  this  country,  and  ques- 
tions of  difficulty  arose  in  the  case  of  collisions  where  one 
or  both  ships  were  foreign  as  to  the  law  applicable  to  the 


(a)  As  to  the  limits  of  British 
jorisdiotion,  see  Th^  Saxonia  and 
The  £eHpte,  Lush.  410 ;  Ths  Anna- 
polis and  The  Johatma  StoUy  Lush. 
295 ;  RegifM  y.  Keyn^  The  Franconutf 
2  £x.  1).  63 :  of  Admiralty  jnris- 
diotion,  in/ro,  j>.  232. 

(b)  Stoi/B  Confliot  of  Laws,  Gh. 


14,  i  568,  7th  ed.  p.  702 ;  and  see 
JDonn  ▼.  Lippman,  5  Gl.  &  Fin.  1. 
So  a  foreigner  in  France  sning  for 
a  collision  is  suhject  to  the  dis- 
abilities (fin  de  non  reeevoir)  of  the 
Code  de  Commerce,  Arte.  485,  436  ; 
Abordage  Nautiqae,  Gaumont,  §{ 
82,  83. 
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case.  By  the  Act  above  mentioned  it  is  provided,  with 
reference  to  the  rule  of  the  road  and  the  extent  of  ship- 
owner's liability,  that  in  the  courts  of  this  country  foreign 
ships  shall  be  judged  by  the  British  law.  There  are,  how- 
ever, several  points  upon  which  the  decisions  above  referred 
to  (c)  are  material,  and  as  to  which  there  is  some  doubt 
whether  British  or  foreign  law  is  to  prevail.  As  stated 
above,  the  general  rule — ^where  the  matter  is  not  expressly 
provided  for  by  statute — ^is,  that  as  to  rights  and  merits  the 
law  of  the  place  of  collision  {lex  loci)^  and  as  to  remedies 
and  procedure  the  law  of  the  tribunal  {kx  fon)^  is  to 
prevail.  The  form  in  which  the  question  may  arise  at  the 
present  day  is  indicated  below.    . 

Actions  for  collision  are  said  to  be  communis  juriSj  and 
the  Admiralty  Court  never  refused  to  entertain  an  action 
merely  because  both  ships  were  foreign  (d),  or  their  owners 
not  British  subjects  {e)^  or  because  the  collision  occurred  in 
foreign  waters  (/). 

The  original  jurisdiction  of  the  Admiralty  probably 
extended  over  all  waters  where  the  tide  ebbs  and  flows 
and  where  great  ships  are  accustomed  to  go  {g) ;  but  after 
the  enactment  of  13  Eic.  II.  st.  1,  c.  5,  and  15  Eic.  II. 
c.  3,  and  until  the  modem  statutes  enlarging  the  jurisdic- 
tion of  the  Admiralty  Court  (A),  the  Court  was  liable  to 
be  restrained  by  prohibition  from  exercising  its  jurisdiction 
if  the  collision  occurred  within  the  body  of  a  county  (t). 


{e)  See  infra,  pp.  239,  240,  as  to 
these  cases. 

(rf)  The  Johann  Friederieh,  1  W. 
Rob.  35 ;  The  Charkieh,  L.  R.  4  A. 
&  E.  120 ;  and  see  The  Evangelistrxa, 
26  W.  R.  266  (ownership  of  a 
foreign  vessel) ;  In  re  Smith,  1  P. 
D.  300;  The  Oriefiwald,  Swab. 
430;  The  Vivar,  2  P.  D.  29;  and 
per  Story,  J.,  The  Invincible,  2  G-all. 
29 ;  The  Anna  Johnson,  2  Stuart's 
V.  Ad.  Rep.  (Canada),  43. 

{e\  In  The  Courier,  Lush.  541, 
neitner  of  the  ships  was  owned  bj 


British  subjects,  and  the  collision 
was  in  foreign  waters. 

(/)  In  The  Diana,  Lush.  639, 
decided  since  24  Vict.  c.  10,  the 
ships  were  owned  bj  Briii^  sub- 
jects, and  the  oolusion  was  in 
foreign  inland  waters. 

{g)  See  per  Blackburn,  J.,  Heg, 
▼.  Anderson,  L.  R.  1  G.  G.  R.  161 ; 
Reg.  V.  Carr,  10  Q.  B.  D.  76. 

(A)  3  &  4  Vict.  c.  65 ;  24  Vict. 
0.  10. 

(0  Martin  v.  Oreen,  1  Keb.  730 ; 
VioUt  y.  Blague^  Gro.  Jac.  614; 
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Where  not  prohibited  the  Admiralty  Court  appears  to  have 
exercised  the  jurisdiotioii  even  where  the  oollifiion  was  in 
the  body  of  a  eoonty,  at  least  where  the  ship  sued  was 
foreign,  and  the  plaintiff  would  otherwise  be  without  a 
remedy  (/).  At  the  present  day  there  is  no  doubt  that 
the  Admiralty  Division  has  jurisdiotion,  and  will  exercise 
ity  whether  the  collision  occurs  within  the  ebb  and  flow  of 
the  tide  or  not,  and  whether  in  British  or  foreign  waters 
or  on  the  high  seas(Ai).  The  liability  of  a  foreign  ship 
that  has  injured  property  of  a  British  subject  in  any  part 
of  the  world  to  be  detained  until  satisfaction  is  made  to 
the  sufferer  is  referred  to  below  (/). 

It  has  been  held  (m)  that  a  County  Court  has  Admiralty 
jurisdiction  in  respect  of  damages  by  a  collision  which 
occurred  in  a  dock  connected  with  a  tidal  river  (the 
Thames)  by  a  lock.  And  it  seems  that  the  Admiralty 
Division  of  the  High  Court  also  has  jurisdiction  in  such  a 
case  (n).  Dr.  Lushington  exercised  the  jurisdiction  in  the 
case  of  a  collision  in  foreign  inland  waters — ^the  Ghreat 
North  of  Holland  Canal  (o). 


Violet  0.  Blake,  Ad.  Ct.  Bee.  libels, 
File  79,  No.  100,  was  a  suit  for 
detinue  of  a  ship  in  the  Thames. 
The  case  referred  to  in  the  report 
in  Gro.  Jao.  514,  as  of  a  collision  at 
BlackwaU,  was  probably  either  Sull 
c.  Cook,  Ad.  Gt.  Libels,  File  78,  No. 
72,  or  Goodyne  c.  Tompkins,  ibid. 
Miscell.  Bundle,  250.  In  Velthasm 
Y.  Ormtley,  3  T.  E.  315,  where  the 
collision  was  in  the  Thames,  Lord 
Kenyon  granted  a  prohibition, 
although  the  owner  ai.  the  ship 
sued  was  unknown  and  there  was 
no  remedy  at  common  law,  refusing 
to  follow  Wharton  ▼.  Fite,  1  Salk. 
548.  So,  in  DorringUnCe  Com, 
Moore,  916,  and  in  an  unreported 
case,  ElwiU  c.  Wiggett  (1664),  both 
collisions  in  the  Thames,  the  Ad- 
miralty was  prohibited ;  and  later 
in  The  Public  Opinion,  2  Hag.  398  ; 
The  Eliza  Jane,  3  Hag.  335 ;  The 
Lord  of  the  Itlet,  dted  in  The  JPUblic 
Opinion,  2  Hag.  398,  402. 


ij)  Fairlese  ▼.  Thorten,  The  Good 
Intent  and  The  Prince  Christian, 
Marsden's  Ad.  Ga.  130.  As  to 
Admiralty  jurisdiction  generally, 
see  De  Zovio  y.  Pott,  2  Gall.  398  ; 
The  Volant,  1  Not.  of  Gas.  603, 
609.  As  to  Ganadian  inland  waters, 
see  40  Vict.  c.  21  (Ganada) ;  The 
Pieton,  4  DuYal's  (Ganada)  Rep. 
648. 

[k)  The  Diana,  Lush.  539  (col- 
lision in  the  Great  North  of  Hol- 
land Ganal) ;  The  Courier,  Lush. 
541 ;  The  Mali  Ivo,  L.  R.  2  A.  &  E. 
366 ;  as  to  colonial  waters,  see  The 
Peerless,  Lush.  30 ;  as  to  county 
court  jurisdiction  in  case  of  a  col- 
lision in  a  London  dock,  see  Peg.  y. 
Judge  of  City  of  London  Court,  10 
Q.  B.  D.  609. 

(/)  Infra,  p.  234. 

(m)  Peg.  v.  Judge  of  City  of  London 
Court,  8  Q.  B.  D.  609. 

(ff)  Under  24  Vict.  c.  10,  s.  7. 

(o)  The  Diana,  Lush.  539. 
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JnziBdiotion 
at  oommon 
law  when  the 
oollisionis 
abroad. 


Liability  of 
owners 
zesidexit 
abroad. 


Detention  of 
foreign  ship 
that  haa 
injured  pro- 
perty of  a 
British 
subject. 


The  oommon  law  courts  have  jurifldiotioii,  whether  the 
ships  are  British  or  foreign^  and  whether  the  collision 
occoiB  in  foreign  waters,  or  elsewhere.  ^^  The  right  of  aU 
persons,  whether  British  subjects  or  aliens,  to  sue  in  the 
English  courts  for  damages  in  respect  of  torts  committed 
in  foreign  countries,  has  long  since  been  established ';  and, 
as  is  observed  in  the  note  to  Moatyn  v.  Fabrigaa  (jp),  there 
seems  to  be  no  reason  why  aliens  should  not  sue  in  England 
for  personal  injuries  done  to  them  by  other  aliens  abroad, 
when  such  injuries  are  actionable  both  by  the  law  of 
England,  and  also  by  that  of  the  country  where  they  are 
committed ;  and  the  impression  which  had  prevailed  to  the 
contrary  seems  erroneous  "  {q). 

Neither  in  the  Admiralty,  nor  in  the  Queen's  Bench 
Division,  can  a  personal  action  for  damages  in  respect  of  a 
collision  occurring  below  low-water  mark  of  the  coasts  of 
the  United  Kingdom  be  brought  against  a  person  not 
domiciled  or  ordinarily  resident  within  the  jurisdiction, 
unless  the  writ  of  summons  can  be  served  within  the 
jurisdiction  (r). 

A  foreign  ship  that  has  injured  a  British  ship  or  property 
of  a  British  subject  in  any  part  of  the  world  may  be 
detained  if  f oimd  within  three  miles  of  the  coasts  of  the 
United  Eongdom,  so  as  to  compel  her  owners  to  abide  the 
event  of  any  action  in  the  courts  of  this  country  for 
damage  caused  by  her  (s).  And  it  seems  that  in  such  a 
case  she  is  liable  in  an  action  in  rem  (t).  But  the  ship 
cannot  under  this  Act  be  detained  in  respect  of  personal 
injury  (u) ;  and  it  has  been  doubted  whether  she  could  be 


(p)  1  Smith's  L.  0.,  9th  ed.  666. 

(q)  Fer  Selwyn,  L.J. ,  The  Halleff, 
L.  R.  2  P.  G.  193,  202,  203 ;  and 
see /Mr  Brett,  M.  E.,  10  Q.  B.  D. 
637. 

(r)  See  below,  p.  330. 

(«)  67  &  68  Vict.  c.  60,  s.  688. 
The  Christiana,  2  Hag.  183,  is 
a  decision  under  the  similar  ^ot, 


1  &  2  Oeo.  4,  0.  76.  In  America 
any  property  of  the  owners  of  the 
ship  sued  which  is  fonnd  within 
the  jurisdiction   may  be    seized: 

2  Parsons  on  Ship.  (ed.  1869),  390. 
(t)  The  Bilbao,  Lush.  149. 

(«)  Harris  v.  Owners  of  the  Fran- 
mWy  2  C.  P.  D.  173. 
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seized  whilst  passing  the  ooasts  of  this  oountry  on  a  foreign 
voyage  (x). 

The  question  whether  an  action  can  be  maintained  in  Action  in  thia 
any  court  in  this  country  for  a  wrongful  act  to  a  pier  or  aame^  to' 
breakwater  forming  part  of  the  soil  of  a  foreign  country  P^  abroad, 
has  not  been  decided.    It  arose  in  The  M.  Moxhamy  but, 
by  consent  of  the  parties,  no  objection  to  the  jurisdiction 
was  taken.    James  and  Mellish,  L.JJ.,  appear  to  have  had 
doubts  as  to  the  jurisdiction  (y). 

Before  the  enactment  of  the  existing  International  Be-  Law  of  negli- 
gulations  for  Preventing  Collisions  at  sea,  the  question  of  §^tiuty*to^ 
negligence  in  all  cases  of  collision  was  tried  by  the  general  negligence 
maritime  law :  in  other  words,  by  those  rules  of  seaman-  foreign  ships, 
ship,  which,  it  was  assumed,  were  common  to  seamen  of  all 
nations  (2).    Thus  the  rule  that  a  vessel  on  the  port  tack 
should  bear  up  for  another  on  the  starboard  tack  was 
applied  to  all  ships  whether  British  or  foreign.    And  at 
the  present  day,  so  far  as  the  Begulations  do  not  extend, 
or  where  they  are  not  applicable,  the  test  of  negligence  is 
the  same ;  namely,  the  general  practice  of  seamen,  or,  as  it 
is  sometimes  called,  the  general  maritime  law. 

The  law  applicable  in  this  coimtry  to  cases  of  collision  Liability  for 
on  the  high  seas,  where  one  or  both  ships  are  foreign,  is  the  |J^^^^ 
maritime  law  as  administered  in  England,  and  not  the  maritime  law. 
law  of  the  flags  (a).    By  that  law  the  shipowner  is  liable 
for  the  negligence  of  the  master  and  crew  of  his  ship  (5). 


(x)  See  per  Gookbnm,  0.  J.,  lUg, 
T.  Keffn,  2  Ex.  D.  63,  218. 

(y)  See  Foote's  Priy.  Internat. 
Law,  200  Mq, 

{z)  See  The  J)un^friei,  Swab.  63, 
126. 

(0)  The  Joham  Friederieh^  1  W. 
Bob.  35 ;  The  Dundee,  1  Hag.  Ad. 
120;  The  Leon,  6  P.  D.  148;  The 
MiltMy  Lush.  388 ;  Foote's  Priy. 
Internat.  Law,  pp.  308 — 103  ;  and 
see  per  Lindley,  L.J.,  Chartered 
MercemtHe  Bank  of  India  ▼.  Nether^ 
Umde  India  Steam  Navigation  Co., 


10  Q.  B.  D.  521,  545 ;  and  supra, 
p.  104. 

{b)  Fer  Brett,  M.  R.,  10  Q.  B.  D. 
537  ;  Coke's  Inst.  4th  Pt.  fo.  146. 
Semble,  only  where  the  master  and 
czew  are  his  agents.  It  may  be 
noted  that  the  zorm  of  sentenoe  bj ' 
which,  according  to  the  ancient 
practice  of  the  Admiralty  Court, 
the  owners  interyening  for  their 
interest  in  an  action  in  rem  were 
condemned  in  damages,  was,  that 
the  collision  haying  been  caused 
hj  the  fault  or  negligence  of  the 
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And  it  appears  that  the  liahility  is  the  same  whether  the 
action  is  in  a  oonrt  having  Admiralty  jurisdiotion  or 
not(c).  In  the  courts  of  this  country,  the  rights  and 
duties  of  persons  navigating  vessels,  whether  in  British 
territorial  waters  or  on  the  high  seas,  are  the  same.  It  is 
their  duty  so  to  exercise  their  right  as  to  do  no  damage  to 
the  property  of  others  (d).  Thus  an  English  telegraph 
company  sued  and  recovered  damages  against  the  owners 
of  a  foreign  vessel  for  injury  done  to  the  company's  cable, 
which  lay  at  the  bottom  of  the  sea,  by  the  ship's  anchor  (e). 

In  the  case  of  The  Leon  (/),  in  an  action  in  personam 
in  the  Admiralty  Division  by  the  owners  of  a  British  ship 
against  the  owners  resident  in  England  of  a  Spanish  ship 
for  damages  in  respect  of  a  collision  between  the  two  ships 
on  the  high  seas,  it  was  pleaded  that  the  negligence  on  the 
part  of  the  Spanish  ship  (if  any)  was  negligence  of  the 
master  or  crew,  for  which,  by  the  law  of  Spain,  the  master 
or  crew,  and  not  the  shipowners,  were  liable.  It  was  held 
by  Sir  E.  Phillimore  that  by  the  general  maritime  law,  and 
by  the  law  of  England  as  administered  in  Admiralty,  the 
defendants,  the  foreign  owners,  were  liable. 

Again,  in  a  case  before  the  Court  of  Appeal,  an  English 
company,  registered  under  the  Companies  Act,  1862, 
were  sued  in  tort  by  the  owners  of  cargo  on  board  a 
vessel  that  was  sunk  in  a  collision  caused  partly  by  the 
fault  of  the  defendants'  ship,  which  had  a  foreign  register 
and  sailed  under  the  foreign  flag(^).    The  defendants 


master  and  crew  of  the  ship  sued, 
her  owners,  therefore,  were  liable. 
There  is  no  reference  in  the  sen- 
tence to  the  liability  of  the  owners 
or  of  the  ship  being  founded  upon 
the  fact  of  the  crew  being  the 
agents  of  the  shipowner.  See,  how- 
ever, Waltham  y.  Mulffar,  Moore, 
776. 

(e)  Per  Brett,  M.  R.,  10  Q.  B.  D. 
637  :  Cokeys  Inst.  4th  Ft.  fo.  146. 


(rf)  PtfT  Willes,  J.,  Submarine  Tele- 
graph Co,  V.  Dickson,  16  C.  B.  N.  S. 
759,  779. 

{e\  Submarine  Telegraph  Co.  v. 
Dickson,  ubi  supra, 

(/)  6  P.  D.  148. 

Q)  To  enable  her  to  trade  with 
the  Dutch  East  Indies  she  was 
registered  in  Holland  in  the  name 
of  a  Dutch  company,  the  members 
of  which  were  the  same  aa  those  of 
the  English  oompany. 
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admittmg  that  they  represented  the  foreign  owners  for  the 
purposes  of  the  action^  it  was  held  that  thej  were  liable. 
And  it  was  said  that  even  without  the  admission  the  deci- 
sion would  probably  have  been  the  same^  the  foreign  owners 
being  bare  trustees  for  the  defendants  (A). 

In  an  aotion  in  a  common  law  court  by  the  owners  of 
a  British  ship  against  a  French  subject  for  a  collision  with 
a  French  ship  on  the  high  seas,  it  was  pleaded  that  the 
injury  complained  of  happened  out  of  British  jurisdiction, 
and  that  it  was  not  committed  by  the  defendant  personally, 
but  by  the  master  of  the  French  ship ;  that  the  defendant 
was  a  French  subject ;  that  by  the  law  of  France  he  was 
not  liable  for  the  acts  of  the  master ;  and  that  by  the  same 
law  a  French  corporation,  who  were  the  proprietors  of  the 
ship,  and  the  master's  employers,  were  alone  liable.  The 
plea  was  held  good  (t). 

The  liability  depends,  in  some  cases,  upon  the  law  of  the  Application  of 
place  where  the  collision  occurs,  and  of  the  country  to  which  toT^uTTf  or 
the  ship  belongs.    If  it  occurs  in  the  territorial  waters  of  a  negligence, 
country  by  the  law  of  which  an  owner  is  not  liable  for  the 
wrongful  acts  of  his  officers  or  crew,  it  seems  that  he  would 
not  be  liable  in  the  courts  of  this  country  (A-).    For  the 
question  whether  a  particular  person  is  liable  for  an  act 
which  is  wrongful  by  the  law  of  the  place  where  it  is  com- 
mitted depends  on  the  substantive  law  of  the  country  where 
the  act  is  done  (/).    In  such  a  case,  therefore,  it  is  the  lex 
led  and  not  the  lex  fori  which  governs.    Nor  is  the  defen- 
dant liable,  in  this  country,  for  a  collision  in  a  foreign 
country  unless  the  negligence  causing  the  collision  is  that 
of  a  person  for  whose  acts  he  is  responsible  by  the  law  of 
England.    "  No  aotion  can  be  maintained  in  the  courts  of 

(A)  CharUred  MereantUe  Bank  of  {It)  See  per  Brett,  H.  B.,  Char' 

India,  ^e.y,  Ngtherlandi  India  Steam  iered  Mercantile  Bank  of  India  y. 

Navigation   Co,,  10  Q.  B.  D.  621,  Netherlands  India  Steam  Navigation 

646.  Co.,  10  Q.  B.  D.  621,  636. 

(i)  General  Steam  Navigation  Co.  (/)  Per  MeUish,  L.  J.,  The  M. 

T.  QiXUM,  11  M.  &  W.  877,  896.  Mozhom,  1  P.  D.  107,  113. 
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this  country  on  account  of  a  wrongful  act  either  to  a  person 
or  to  personckl  property  committed  within  the  jurisdiction  of 
a  foreign  country,  unless  the  act  is  wrongful  by  the  law  of 
the  country  where  it  is  committed,  and  also  by  the  law  of 
this  country  '*  (m). 

In  The  M.  Moxham  an  English  company,  possessed  of  a 
pier  in  Spain,  instituted  an  action  in  the  Admiralty  Court 
against  a  British  ship  for  negligently  injuring  the  pier. 
The  shipowners,  by  their  answer,  pleaded  that  by  the  law 
of  Spain  they  were  not  liable  for  the  negligence  of  the 
crew  in  the  navigation  of  the  ship.  The  Court  of  Appeal 
held  that,  assuming  the  Court  had  jurisdiction,  the  law  of 
Spain  was  applicable,  and  that  the  plea  was  good  (n). 

So  if  the  collision  occurs  in  foreign  waters  by  the  fault 

of  a  pilot,  the  employment  of  whom  is  compulsory  by  the 

foreign  law,  the  owners  will  not  be  liable  in  the  courts  of 

this  country ;  and  they  are  not  liable  here,  although  by 

the  law  of  the  place  of  collision  they  would  be  liable  in  the 

foreign  court  (o). 

Order  of  It  has  been  held,  where  there  are  several  claims  against 

ast^wfea;     *  stdp?  ^^^  ^h^J  must  rank  and  be  paid  according  to 

fori.  British  law,  the  matter  being  governed  by  the  lex  fori  (p). 

Rule  of  the  The  statutory  rules  as  to  steps  to  be  taken  to  avoid 

TOflilT  TUT* 

foreign  ahipe.  C5ollision,  which  Were  contained  in  the  Merchant  Shipping 
and  other  Acts  previous  to  25  &  26  Vict.  c.  63,  were  held 
not  to  apply  in  the  case  of  a  collision  between  two  foreign 
ships,  or  a  British  and  a  foreign  ship,  on  the  high  seas. 
The  question  of  negligence  in  such  cases  was  tried  by  the 
general  maritime  law,  under  which  the  steps  required  to 
be  taken  to  avoid  collision  were  not  always  identical  with 
those  required  by  the  British  statute.    A  ship,  therefore, 

(m)  iVr  MeUiah,  L.  J.,  in  The  M.  193  ;   and  see  The  Guy  Mannering^ 

Moxhatny  1  P.  D.  107,  111 ;  and  see  7  P.  D.  62,  132 ;  The  Augusta,  6 

per  Lord  Blackburn,  The  Vera  Cruz,  Asp.  Mar.  Law  Cas.  58,  161. 

10  App.  Cas.  69,  72.  (p)  The   Union,  3  L.  T.  N.  S. 

(n)  TheM.Mozham,i:P.J).  107,  280;    Story,    Conflict    of    Laws, 

(o)  The  SaUejf,  L.  B.  2  P.  C.  par.  671. 
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meeting  another  on  the  high  seas,  had  to  obey  one  rule,  if 
both  Bhips  were  Britieh,  and  another,  and  a  difPerent  rule, 
if  one  were  not  British  {q).  This  state  of  things,  which 
could  not  fail  to  be  productive  of  collisions,  led  to  the 
adoption  of  the  existing  International  Begulations  (r). 
No  question  as  to  the  rule  of  the  road,  or  as  to  the  law 
applicable  to  the  particular  case,  such  as  arose  in  the  cases 
decided  under  former  Acts,  can  now  be  raised.  All  mari- 
time nations  having  adopted  the  regulations,  and  the 
courts  of  this  country  being  required  by  the  municipal 
law  to  apply  the  regulations  to  the  ships  of  all  nations 
that  have  adopted  them,  the  rule  of  the  road  is  the  same 
for  all  ships,  and  is  recognized  alike  by  international, 
municipal,  and  maritime  law  (s). 

Foreign  ships,  equally  with  British  ships,  are  bound  ^plication 
to  know  and  observe  local  regulations  for  preventing  J^^*^!^^. 
collisions  in  force  in  various  rivers  and  harbours  of  this  tions  to 

.       /  .V  foreign  ships. 

country  {t).  -o       r- 

Foreign  municipal  regulations  as  to  ships'  lights,  and  Application 
rules  to  be  observed  in  navigating  foreign  waters,  though  ^p"^"^ 
they  have  not  in  the  courts  of  this  country  the  force  of  foreign  local 

1  •  -I  i>  1  •  1.        p  •         _j  •     regulations. 

law,  may,  as  evidence  of  negligence,  be  of  importance  m 
determining  the  liability  for  a  collision  in  such  waters. 
The  effect  of  special  regulations  made  by  the  Government 
of  this  or  a  foreign  country  for  its  ships  of  war  and  for 
ships  under  convoy  is  expressly  saved  by  the  regulations  {u) . 


(q)  jrheJ)umfiris8,8w&h.Ad.6Z; 
The  Saxonia  and  The  JEeliptef  Lush. 
410;  The  Zollverein,  Swab.  Ad.  96; 
The  Elizabeth,  3  L.  T.  N.  8.  169. 
The  general  maritime  law  em- 
bodied the  ** port  tack"  rule— that 
a  sailing  ship  on  the  port  tack 
should  give  way  to  another  on  the 
starboa^  tack :  see  The  Dumjriee, 
ubi  supra. 

(r)  Astotheoiroumstancesunder 
which  these  Kegnlations  were  pro- 
mulgated, see  infra,  p.  360. 

(«)  The  exception  with  regard  to 


fishing  vessels'  lights  (as  to  which 
see  i^fra,  p.  410),  is  temporary. 
It  is  intended  to  deal  with  these 
senaratelv 

(0  57  &  68  Vict.  c.  60,  ss.  418  (2), 
421  (2)  ;  Bee  The  Fyenoord,  Swab. 
Ad.  374 ;  The  Seine,  ibid.  411,  as  to 
the  law  on  this  subject  under  the 
M.  S.  Act,  1864.;  and  see  The 
Michelimo  and  The  Dacca,  Mitch. 
Mar.  Reg.  1877,  as  to  the  applica- 
tion to  British  ships  of  local  regula- 
tions abroad. 

(u)  Art  13,  infra,  p.  427. 
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Applioation 
to  foreign 
ships  of  roles 
as  topre- 
stunptioii  of 
fault  con- 
tained in  the 
British 
statute. 


The  law  by  which  the  owners  of  a  ship  that  has  been 
in  collision  are,  upon  proof  of  certain  oiroumstanoes  as  to 
infringement  of  the  regulations,  or  as  to  not  assisting  the 
other  ship,  made  liable  for  the  collision,  without  proof  of 
actual  negligence  upon  the  part  of  their  ship,  has  been 
considered  in  a  former  chajpter  {x).  There  seems  to  be  no 
doubt  that  these  enactments  apply  to  foreign  ships  {y). 
The  enactment  as  to  infringement  of  the  regidations  has 
been  assumed  to  apply  to  a  British  and  foreign  ship  in 
collision  in  British  waters  and  also  on  the  high  seas  (2) ; 
and,  apart  from  the  express  provision  of  67  &  58  Vict, 
c.  60,  8.  424,  both  enactments  would  probably  be  held  to 
be  rules  of  evidence,  or  otherwise  applicable  to  foreign 
ships  as  lex  fori  {a). 


(x)  Supra,  pp.  46,  teg, 

ly)  The  Magnet,  L.  R.  4  A.  &  E. 
417 ;  see  per  Sir  B.  Phillimore  in 
Reg,  y.  Keyn,  2  Ex.  D.  63,  85.  The 
doubt  expressed  by  the  Frivy  Coun- 
cil in  The  Fanny  M.  Carvilly  2  Asp. 
Mar.  Law  Gas.  565,  569,  appears 
to  be  not  weU  founded. 

(z)  The  Englishman,  3  P.  D.  18  ; 
The  VoorwaarCs  and  The  Khedive,  7 
App.  Gas.  795;  The  Vera  Cruz 
(No.  1),  9  P.  D.  88.  See  also  The 
British  Princess  and  The  Sedmi 
Dubrovaeki,  Ad.  Ct.  March  11 — 
14th,  1878,  Mitch.  Mar.  Beg. ;  The 
Magdeburgh  and  The  Henry  JFillard 
(American),  Ad.  Diy.  16th  Jan. 
1885  ;  The  Love  Bird,  6  P.  D.  80. 

(a)  It  was  held  by  Dr.  Luahing- 
ton  in  the  Zollverein,  Swab.  Ad.  96, 
that  8.  298  of  17  &  18  Vict.  c.  104, 
was  a  lex  fori  relating  to  remedies. 
In  that  case  the  section  was  held 
not  to  apply  in  the  case  of  a  colli- 
sion between  a  British  and  a  foreign 
ship  on  the  high  seas  so  as  to  pre- 
yent  the  Britiflli  ship  from  reooyer- 
ing  against  the  foreigner.  The 
grround  of  thededsion  was  that  the 
preyious  section  (s.  296),  contain- 
ing the  rule  of  the  road,  was  a 
municipal  law  not  applicable  to 
foreign  i^ps  on  the  high  seas,  and 
that  therefore  8.  298,  which  de- 


pended on  s.  296,  had  no  applica- 
tion to  the  foreigfn  ship.  Since, 
therefore,  the  foreigner  was  not 
preyented  by  s.  298  from  recoyering 
against  a  British  ship  that  to  which 
by  the  maritime  law  he  would  be 
entitled,  it  was  held  to  be  unfair  to 
allow  the  foreig^ner  to  ayail  himself 
of  a  breach  by  the  British  ship  of 
the  municipal  law  as  a  defeace. 
The  existing  regulations  being 
international,  it  is  submitted  that 
the  decision  in  Tfie  Zollverein,  as  to 
the  application  of  s.  298  of  the  Act 
of  1854,  afPords  no  ground  for  con- 
tending that  57  &  58  Vict.  c.  60, 
8.  419  (4),  does  not  apply  to  foreign 
ships.  In  The  Nevada,  I  Asp.  Mar. 
Law  Cas.  477,  howeyer,  the  Vice- 
Admiralty  Court  of  N.  S.  Wales 
held  that  s.  33  of  the  Act  of  1862 
did  not  apply  to  an  American  ship. 
In  The  Germania,  3  Mar.  Law  Cas. 
O.  S.  140,  s.  29  of  25  &  26  Vict, 
c.  63,  was  applied  to  a  foreign  ship ; 
but  in  the  same  case  on  appe&l  {ibid. 
269)  Lord  Romilly  appears  to  haye 
considered  that  s.  33  of  that  Act 
(as  to  **  standing  by  ")  applied  only 
to  British  ships.  In  The  Thuringia, 
1  Asp.  Mar.  Law  Cas.  283,  nothing 
was  said  as  to  the  applioation  of 
that  section  to  a  f  ordgpa  ship  on  the 
high  seas.    As  to  the  effect  of  as.  57 
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The  defence  of  oompulsory  pilotage  is  available  for  a  Defence  of 
foreign  as  well  as  for  a  Britidi  ship  (fi).     The  statutory  pij^tM^'^'^ 
exemption  of  owners  from  liability  for  damage  done  by  a  avwjai^for 
ship  when  in  charge  of  a  compalsoiy  pilot  probably  applies 
to  foreign  ships  (c) ;   and,  independently  of  the  statate, 
foreign  as  well  as  British  owners  are  not  liable  for  the  acts 
of  a  person  placed  in  charge  of  their  ship  by  the  state  (d). 

The  employment  of  a  pilot  may,  by  stetute,  be  made 
compulsory  on  a  foreign  ship  yisiting  this  country,  even 
where  she  is  beyond  three  miles  from  the  shores  of  the 
United  Ejngdom  {e). 

The  owners  of  a  British  ship,  which  had  been  in  collision  Compiilsoiy 
with  a  foreign  ship  in  the  Scheldt,  were  sued  by  the  foreign  abR»(F 
ship  in  this  country.  The  British  ship  alleged  that  the 
collision  was  caused  entirely  by  the  negUgence  of  the  pilot, 
whom,  by  the  Belgian  law  in  force  in  the  Scheldt,  she  was 
compelled  to  take.  By  the  Belgian  law  owners  are  liable 
for  the  acts  of  a  compulsory  pilot.  It  was  held  by  the 
Privy  Council  (reversing  the  decision  of  Court  below)  that 
the  Belgian  law,  which  imposed  a  liability  upon  owners 
to  which  they  were  not  subject,  either  by  the  law  of  this 
country  or  by  any  principle  of  justice,  had  no  application, 
and  that  the  British  owners  were  not  liable  (/). 

In  a  former  chapter  it  has  been  stated  that  the  common  statatoiy 
law  right  of  a  sufferer  by  collision  to  obtain  from  the  ^^^"^  ""^ 


and  68  of  the  same  Act,  see  the  ob- 
servations of  Lord  Chehnsford  in 
The  Afnalia,  1  Moo.  P.  G.  0.  N.  S. 
47l|  485.  See  further  as  to  these 
enactments,  supra,  pp.  46,  seq. 

{b)  As  to  compulsory  pilotage 
g^erally,  see  Ch.  X. 

{e)  As  did  the  former  PQotage 
Act,  6  Geo.  4,  c.  126,  s.  55 ;  see 
The  Christiana,  2  Hag.  183. 

(rf)  17  &  18  Vict.  c.  104,  s.  388 ; 
The  Maria,  1  W.  Rob.  96,  106.  In 
The  Oirolamo,  3  Hag.  Ad.  169,  and 
other  cases  under  6  Geo.  4,  c.  125, 
it  was  h^  that  the  statutory  ex- 
emption of  owners  from  liability 

M. 


for  the  fault  of  a  compulsory  pilot 
did  not  apply  so  as  to  exempt  the 
owners  ox  a  foreign  ship  in  proceed- 
ing's in  rem.  In  The  Vernon,  1  W. 
Rob.  316,  Dr.  Lushington  appears 
to  have  considered  that  the  statu- 
tory exemption  of  owners  was  lex 
fori, 

(e)  The  Annapolit  and  The  Jo- 
hanna Stoll,  Lush.  295 ;  but  see 
41  &  42  Vict.  c.  73. 

(/)  The  HalUy,  L.  R.  2  P.  C. 
193  ;  in  the  Court  below,  Und,  2  A. 
&  E.  3  ;  see  also  The  Ouy  Manner- 
ing,  7  P.  D.  52,  132  ;  TheAugusta^ 
6  Asp.  Mar.  Law  Gas.  58,  161. 
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applies  to  WTong-doer  a  full  recompense  has,  from  time  to  time,  been 
foreign  ships,  considerably  modified  by  British  statutes.  Until  the 
passing  of  26  &  26  Vict.  o.  63,  the  Act  now  in  force,  there 
was  frequently  great  difficulty,  in  cases  where  one  or  both 
the  ships  in  collision  were  foreign,  in  determining  whether 
the  municipal  law  limiting  owners'  liability  was,  or  was 
not,  applicable  (ff).  At  the  present  day  no  such  difficulty 
can  arise.  Whether  the  ships  are  both  British,  or  both 
foreign,  or  one  British  and  one  foreign,  and  whether  the 
collision  occurs  in  British  waters  or  on  the  high  seas,  the 
limit  of  owners'  liability  is  the  same,  namely,  that  fixed  by 
57  &  58  Vict.  c.  60,  s.  503. 

In  The  Amalia  {h)  it  was  held  that  the  liability  of  the 
owners  of  a  British  ship  in  collision  with  a  foreign  ship  on 
the  high  seas  (in  the  Mediterranean)  is  limited  by  the  Act 
of  1862.  It  was  contended  that  the  Legislature  had  no 
power  to  alter  the  rights  of  foreigners  in  the  case  of  a 
collision  on  the  high  seas,  or  to  limit  the  amount  of  the 
damages  to  which  by  the  maritime  law  they  were  entitled. 
It  was,  however,  held  by  the  Privy  Council  (affirming  the 
decision  of  Dr.  Lushington)  that  there  is  no  breach  of 
international  law  in  such  legislation ;  and  it  was  said  by 
Lord  Chelmsford,  in  the  course  of  the  judgment,  and  the 
decision  in  the  case  went  upon  the  principle,  that  the 
owners  of  a  foreign  ship  in  a  similar  case  would  be  entitled 
to  the  benefit  of  the  Act,  by  which  in  all  cases  the  liability 


(g)  The  proTisions  of  the  M.  S. 
Act^  1854,  did  not,  in  terms,  appl^ 
to  foreigners.  Under  this  Act  it 
was  held  that  the  liability  of  the 
owners  of  a  British  ship  in  collision 
with  a  foreigner,  within  three  miles 
of  the  shores  of  the  United  King- 
dom, was  limited :  Omeral  Iron 
Screw  Collier  Co,  ▼.  SehurmannSf  1 
J.  &  H.  180 ;  bat  see  li^  Saxonia, 
Lush.  410,  where  this  ease  was 
questioned ;  that  the  liability  of 
the  owners  of  two  foreign  ships  in 
collision  on  the  high  seas,  beyond 
tbat  distance  from  tae United  King- 


dom, was  unlimited :  Cope  v.  Do- 
h^rty,  4  K.  &  J.  367  ;  on  app.  2  De 
G.  &  J.  614 ;  and  that  the  liability 
of  the  owners  of  a  foreign  ship  in 
collision  with  a  British  ship,  be- 
yond the  three  mile  limit,  was  un- 
limited: The  Wild  Ranger,  Lush. 
653 ;  even  although  the  foreign 
ship's  liability  by  the  municipal 
law  of  her  own  state  were  the  same 
as  that  of  the  British  ship  by 
British  law  :  The  Wild  Ranger,  ubi 
supra. 

(A)  Br.  &  Lush.  151 ;  1  Moo.  P. 
C.  0.  N.  S.  471. 
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of  the  owners  of  a  foreign  ship  is  limited  in  the  same  way, 
and  to  the  same  extent,  as  that  of  owners  of  a  British 
ship  (t). 

The  rule  as  to  division  of  loss  where  both  ships  are  in  Rale  as  to 
fault  for  a  oollision  appears  to  have  been  applied  as  part  i^J^^iLb  to 
of  the  law  maritime  to  all  collisions,  whether  in  British  or  foreign  ships, 
foreign  waters  or  on  the  high  seas,  and  whether  the  ships 
were  both  British,  or  both  foreign,  or  one  British  and  one 
foreign.    And  the  Judicature  Act,  36  &  37  Yiot.  o.  66, 
extending  its  operation  to  the  courts  other  than  those 
having  Admiralty  jurisdiction,  appears  to  have  an  equally 
wide  operation  (k). 

And  the  rule  has  been  applied  in  a  case  of  collision 
between  two  ships  belonging  to  the  same  owners,  as 
between  a  foreign  cargo-owner  suing  the  British  owners  of 
a  ship  sailing  under  a  foreign  flag  for  loss  of  cargo  in  a 
collision  caused  by  the  fault  both  of  the  carrying  ship  and 
of  the  other  ship  (/). 

It  is  a  principle  of  international  law  that  a  sovereign  Arrest  of  ship 
prince  or  state  cannot  be  sued  in  a  foreign  Court.  And  it  TOver^^f^ 
seems  that  this  principle  applies  in  the  case  of  proceedings 
in  rem  against  the  public  ship  of  a  foreign  sovereign  (m). 
But  it  has  been  said  by  Sir  E.  FhiUimore  that  if  a  ship  of 
a  foreign  sovereign  engages  in  trade  she  is  liable  to  arrest, 
and  the  sovereign  must  be  taken  to  have  waived  the 
privilege  of  immunity  from  arrest  which  attaches  to  a 
public  ship  of  a  foreign  state  {n).    It  has  also  been  held 


(i)  It  seems  that  the  law  limitiDg 
owners*  liability  is  not  Ux  fori. 
Snoh  was  the  opinion  of  Wood, 
V.-C,  in  Cope  t.  Dohertt/,  4  K.  & 
J.  367.  384;  and  in  The  General 
Iron  Screw  Collier  Co,  t.  Sehur^ 
manru,  IJ.  &  H.  180, 197.  In  The 
Amalia  the  Priyy  Ck>uncil  expressed 
no  opinion  npon  the  point,  bat  Dr. 
Lushington  (Lnsh.  p.  153)  was  of 
the  same  opinion  as  w'ood,  V.-C, 
in  the  cases  above  mentioned ;  of. 
also  per  Lord  Stowell  in  The  Carl 


Johan,  mentioned  in  The  Oirolamo, 
3  Hag.  Ad.  169,  186 ;  see  supra, 
p.  241. 


(k)  See  eupra,  p.  146. 


[I)  Chartered  Mercantile  Bank  of 
India  ▼.  Netherlande  India  Steam 
Navigation  Co,,  10  Q.  B.  D.  521. 

(m)  The  Constitution,  4  P.  D.  39. 
See,  however,  The  Charkieh,  L.  B. 
4  A.  &  E.  59 ;  ib.  8  Q.  B.  197. 

(n)  The  Charkieh,  supra;  but  the 
dictum  was  not  neceesair  to  the 
deoifiion  of  the  case ;  and  aee  the 
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that  it  18  not  in  the  power  of  the  Crown,  without  the 
consent  of  Parliament,  to  exempt  from  liability  to  aneBt 
the  trading  ship  of  a  foreign  sovereign  (o). 

A  frigate  of  the  United  States  was  stranded  on  the 
south  coast  of  England  and  received  salvage  services  from 
an  English  tug.  She  had  on  board,  under  an  Act  of 
Congress  and  for  public  purposes,  cargo  owned  by  American 
citizens.  The  tug-owner  sought  to  arrest  the  frigate  and 
her  cargo  in  a  claim  for  salvage.  It  was  held  that  no 
warrant  for  arrest  could  issue  either  in  respect  of  ship  or 
cargo  {p). 

The  Parkment  Beige,  a  vessel  belonging  to  the  King  of 
the  Belgians,  commanded  and  manned  by  officers  and  men 
commissioned  and  paid  by  him,  was  engaged  in  carrying 
mails  in  connection  with  the  British  Post  Office,  together 
with  passengers  and  cargo.  On  her  voyage  from  Ostend 
to  Dover,  when  close  to  Dover  pier,  she  ran  into  a  British 
ship  at  anchor.  Notwithstanding  the  fact  that  a  conven- 
tion had  been  entered  into  between  her  Majesty  and  the 
King  of  the  Belgians  declaring  that  the  mail  boats,  of 
which  The  Parlement  Beige  was  one,  should  be  deemed  to 
be  ships  of  war  and  should  not  be  liable  to  arrest,  it  was 
held  by  Sit  R.  PhiUimore  that  she  was  liable  in  proceed- 
ings in  rem  at  the  suit  of  the  owner  of  the  injured  vessel. 
This  decision  was  reversed  by  the  Court  of  Appeal  upon 
the  following  grounds :  (1)  That  the  person  and  the  pro- 
perty of  a  foreign  sovereign  are  exempt  from  the  jurisdic- 
tion of  a  British  Court  upon  the  same  grounds,  namely, 
that  the  exercise  of  such  jurisdiction  is  incompatible  with 
the  absolute  independence  of  the  sovereign  of  every 
superior  authority ;  (2)  That  this  principle  applies  to  an 
Admiralty  action  in  rem ;  (3)  That  a  ship  owned  and  used 

obseryationB  of  the  Court  of  Appeal  129.    In  the  Court  of  Appeal  (6 

upon  this  case,  6  P.  D.  217 ;  The  P.  D.  197)  this  question  was  not 

Sutiftf  1  Dods.  Adm.  320,  339.  considered. 

(o)  The  FarUmmt  Beige,  4  P.  D.  (p)  The  Comtitutim,  4  P.  D.  39. 
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by  a  State  or  sovereign  for  public  purposes  is  exempt  from 
arrest,  whether  process  in  rem  is  considered  as  a  proceeding 
against  the  ship  or  against  the  shipowner ;  (4)  That  in  an 
action  in  rem  the  shipowner  is  indirectly  impleaded.  The 
question  whether  the  ship  was  exempt  from  arrest  by 
virtue  of  the  convention  mentioned  above  was  not  con- 
sidered. 

By  a  recent  statute  (g)   provision  has  been  made  to  Mail  Ships 
exempt  ships  carrying  mails  to  or  from  British  colonies     ^  ' 
and  foreign  countries  from  liability  to  arrest,  upon  security 
being  given  for  the  payment  of  damages  as  mentioned  in 
the  Act. 

Where  one  of  the  ships  in  collision  is  a  public  ship  of  a  Foreign 
foreign  government,  and  the  foreign  government  sues  the  ^w^Jf^ 
other  ship  in  an  Admiralty  Court  of  this  country,  proceed-  British  CJourt 
ings  in  the  action  will  be  stayed,  upon  the  application  of  ba^to^^swer 
the  owners  of  the  defendant  ship,  until  the  foreign  plaintiffs  <^pter- 
give  bail  to  answer  a  counter-claim  made  by  the  defendant 
owners  (r). 

Foreign  governments  occasionally  submit  that  the 
question  of  liability  for  a  collision  in  which  their  man-of- 
war,  or  other  public  ship,  is  involved,  shall  be  determined 
by  the  Courts  of  this  country.  In  such  a  case  the  regula- 
tions are  material  upon  the  question  of  negUgenee  («), 
though  probably  not  expressly  binding  upon  such  ships  (t). 

It  was  held  by  Sir  R.  Phillimore  that  the  representa-  AppUcAtionof 
tives  of  foreigners  killed  in  a  collision  on  the  high  seas  on  bSl^  iu^to 
board  a  foreign  ship  can  recover  damages  under  Lord  f oreignera  and 
Campbell's  Act  in  the  Courts  of  this  country  (u) ;   and   ^'®*^     ^^' 

{q)  64  &  55  Viot.  o.  31.     The  cil  of  5th  Aug.,  1892. 
Act  has  been  appUed  to  ships  en-  (r)  The  NexvbattU^  10  F.  D.  33. 

gaged   in  the   mail  service  with  («)  See  The   Lord   Byron^  cited 

France   by  Orders  in  Council  of  Maude  &  Pollock  on  Ship.  4th  ed. 

6th  Feb.,  1892,  6th  Aug.,   1892,  607,  note  {k). 
and  18th  May,  1892 ;  with  India,  (0  See  Art.  13,  infra,  p.  427. 

Order   in  Council  of    16th  May,  (u)  The  Explorer,  Ia.B.,^  JL,kl^, 

1893;  with  South  Australia  and  289. 
Western  Austzalia,  Order  in  Conn- 
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under  the  same  Aot  a  foreign  ship  has  been  made  liable, 
in  proceedings  in  renij  for  loss  of  life  on  the  high  seas 
caused  by  her  negligent  navigation  (t/).  These  cases,  how- 
ever, must  be  now  considered  as  oveiruled,  so  far  as  they 
decide  that  the  Admiralty  Division  has  jurisdiction  in  rem 
in  an  action  in  which  damages  are  claimed  under  Lord 
Campbell's  Act  (2). 
Hi  alibi  If  an  action  in  rem  is  pending  in  a  foreign  Court  in 

^eign  Court,  ^^^ot  of  the  Same  collision,  the  Court  has  a  discretion  (a) 

to  stay  its  proceedings  or  to  put  the  plaintiff  to  his  election 
whether  he  will  abandon  one  or  other  of  the  actions  (b) ; 
but  there  will  be  no  stay,  where,  bail  having  been  given 
abroad,  there  has  been  no  arrest  of  the  ship  and  no  legal 
proceedings  abroad  {bb).  Where  an  action  by  the  owners 
of  ship  A.  against  ship  B.  was  pending  in  a  Vice- Admiralty 
Court  abroad,  proceedings  by  the  owners  of  ship  B.  against 
ship  A.  in  the  English  Admiralty  were  stayed  (c). 

In  a  case  of  wilful  damage  by  the  master  of  a  foreign 
ship  to  another  foreign  ship  in  foreign  waters,  the  Admi- 
ralty Court  refused  to  entertain  the  action  (d). 

The  judgment  of  a  competent  foreign  court  (and  for 
this  purpose  Irish,  Scotch  and  Colonicd  Courts  are  foreign 
Courts)  delivered  before  action  brought  in  this  country  {e) 


Be$  judicata : 
effect  of 
foreign 
judgment. 


(y)  TheOul^axe^'L.'B^^JL.k'E, 
325.  The  oolliaion  in  this  case  was 
between  a  Norweg^ian  yessel  and  a 
British  fishing  lugger.  The  plain- 
tiffs were  the  representatives  of 
four  of  the  crew  of  the  lugger,  who 
were  British  subjects :  see  note,  The 
Explorer,  L.  B.  3  A.  &  E.  289,  290. 

(2)  The  Vera  Cruz  (No.  2),  9  P. 
D.  96 ;  affirmed  10  App.  Cas.  69 ; 
aliter  in  America,  Ex  parte  Oordon^ 
14  Otto,  616. 

(a)  As  to  the  validity  of  the  plea 
of  lie  alibi  pmdene  in  a  foreign  court, 
as  a  defence,  Beeper  Pollock,  G.B., 
in  Scoit  V.  Seymour,  1  H.  &  C.  219, 
229. 

{b)  See  Jfutrie  v.  Einney,  36  Ch. 
D.  614,  followed  in  The  Chrietians- 


boTff,  10  P.  D.  141 ;  I%e  Mali  Ivo, 
L.  B.  2  A.  &  E.  366 ;  The  Catterina 
Chiazzare,  1  P.  D.  368;  see  The 
DeUa,  1  P.  D.  393,  404;  The 
Lanarkshire,  2  Sp.  A.  &  E.  189 
Eyman  v.  Helm,  24  Ch.  D.  631 
McHenry  v.  Lewie,  22  Ch.  D.  397 
The  Reinbeek,  6  Asp.  M.  C.  366,  as 
to  the  circumstances  under  which  an 
action  in  England  will  be  restrained. 

{bb)  The  Mannheim,  (1897)  P.  13. 

le)  The  Feshawur,  8  P.  D.  32. 

{d)  The  Ida,  Lush.  6.  This  case 
was  decided  before  24  Vict.  c.  10 
came  into  force. 

(e)  The  Delta,  1  P.  D.  393.  See 
Houetoun  v.  Marquis  of  Sligo,  29 
Ch.  D.  448. 
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upon  the  meritB  (/)  of  a  oollision,  given  in  tlie  presenoe  of 
both  parties,  is,  if  final  and  oonclnsiye  {g)^  a  bar  to  an  action 
in  this  oountiy  between  the  same  parties  {h)  for  the  same 
collision  (/).  The  courts  of  this  country  will  not  entertain 
an  action  in  such  a  case,  although  fresh  evidence  may  have 
been  discovered,  and  although  all  the  facts  were  not  before 
the  foreign  tribunal  (y) ;  nor  because  the  foreign  Court 
was  misinfoTmed  as  to  English  law  {k).  If  the  parties 
are  not  the  same,  as  where  the  shipowners  sue  in  one 
country  and  the  cargo-owners  in  the  other  (/) ;  or  if  the 
foreign  tribunal  had  not  jurisdiction  (m) ;  or  if  the  plaintiffs 
in  this  country  were  not  subjects  of,  nor  resident,  nor 
present  in  the  foreign  country,  and  did  not  as  plaintiffs 
abroad  select  the  foreign  tribunal  (n) ;  or  if  the  foreign 
judgment  went  by  default  (o)  ;  or  was  against  natural 
justice,  as  where  the  foreign  judges  were  interested 
parties  (p);  or  where  the  defendant  had  never  been 
summoned  {q) ;  or  was  in  defiance  of  the  comity  of 
nations,  as  where  the  foreign  court  refuses  to  recognize 
title  acquired  by  the  law  of  England  (r) ;  or  if  the  foreign 
judgment  was  obtained  by  fraud  (a), — ^it  is  not  a  bar  to  an 


(/)  The  Delta,  uhi  tupra  ;  Rarri* 
T.  Quine,  L.  R.  4  Q.  B.  653. 

ig)  Henderson  y.  Henderson^  3  Ha. 
117  ;  Plummer  v.  Woodbumy  4  B.  & 
C.  626,  637  ;  Frayes  ▼.  Worms,  10 
C.  B.  N.  S.  149 ;  Nouvion  v.  Free- 
man,  15  App.  Gas.  1  ;  (decision  on 
collateral  points  not  binding*)  Cottcha 
Y.  Concha,  11  App.  Gas.  541. 

{h)  As  to  what  is  a  judgment 
between  the  same  parties,  Amison 
V.  Smith,  40  Gh.  D.  667. 

(t)  See  Fhillimore's  Intemat. 
Law,  2nd  ed.  IV.  733  sea. :  "West- 
lake's  Priv.  Intemat.  Law,  376; 
Foote's  Priy.  Intemat.  Law,  476 ; 
Bosooe,  Kisi  Frins,  15th  ed.  196. 

(»  Me  Trufort,  TrafordY.  Blane, 
36  Gh.  D.  600. 

{*)  G^orfarrf  T.(7rtfy,L.It.  6  Q.B. 
139 

(/)  Gf.  The  Pennsylvania,  19  WaU. 
126;  The FeimeyUHmia^Zf&ax.lAYr 


Gas.  0.  S.  477.  As  to  the  effect  of 
a  foreign  judgment  in  rem,  see 
Castrique  y.  Imrie,  L.  B.  4  H.  L. 
414. 

(m)  The  Oriefstcald,  Swab.  430 ; 
Haveloek  ▼.  Rockwood,  8  T.  B.  268. 

(n)  General  Steam  Navigation  Co. 
V.  Giliou,  11  M.  &  W.  877,  894. 
See  also  The  Griefswald,  ubi  supra. 

(o)  The  Delta,  The  Erminia 
Foxolo,  1  P.  D.  393. 

(p)  Price  V.  Dew  hurst,  8  Sim.  279. 

(q)  Ferguson  y.  Mahon,  1 1  Ad.  & 
El.  179;  Buchanan  y.  Sucker,  9 
East,  192;  S.  C,  1  Gampb.  63; 
Cavan  y.  Stewart,  1  Stark.  625. 

(r)  Simpson  y.  Foyo,  1  J.  ft  H. 
18  ;  1  H.  &  M.  196. 

(«)  Footers  Priyate  International 
Law,  476 ;  Godard  v.  Gray,  L.  R. 
6  Q.  B.  139 ;  Abouloff  v.  Oppen- 
heitner,  10  Q.  B.  D.  295 ;  Vadala 
T.  Zawet,  26  Q.  B.  D.  310. 
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Foreign  judg- 
ment in  rMi/ 
whether  it  can 
be  enforced 
by  arrest  of 
ship  here. 


Criminal 
liability  of 
foreigner. 


action  in  this  oonntry,  and  in  an  action  here  the  foreign 
judgment  in  such  oases  is  not  admissible  in  eyidenoe  {f}. 
A  jadgment  in  personam  is,  it  seems,  a  bar  to  an  action  by 
the  same  plaintiff  in  rem  (u). 

A  foreign  jadgment  may  be  pleaded  in  bar,  so  long  as 
it  remains  nnreversed,  and  notwithstanding  that  an  appeal 
is  pending  (x). 

The  City  of  Mecca^  a  British  steamship,  was  in  collision 
on  the  high  seas  with  a  Portuguese  ship.  The  City  of  Mecca 
was  arrested  in  Portugal  and  found  by  the  Portuguese 
Court  to  be  in  fault  for  the  collision.  Owing  to  some 
irregularity  in  the  proceedings  she  was  released  from  arrest 
by  the  Portuguese  authorities,  and  came  to  England,  the 
foreign  judgment  remaining  unsatisfied.  She  was  arrested 
in  England  by  the  plaintiffs  in  the  Portuguese  action ;  and 
it  was  held  by  Sir  B>.  PhilHmore  that  intemationcd  comity 
required  that  the  English  Admiralty  Court  should  enforce 
the  decree  of  the  Portuguese  Court  (y).  In  the  Court  of 
Appeal  it  appeared,  for  the  first  time,  that  the  Portuguese 
action  was  in  personam  and  not  in  rem ;  and  it  was  held,  in 
consequence,  that  the  foreign  judgment,  not  having  created 
a  maritime  lien,  the  vessel  had  been  wrongly  arrested  in 
the  Admiralty  action  in  this  country  (2). 

The  criminal  liability  in  the  courts  of  this  country  of  a 
foreigner,  in  respect  of  a  collision  whereby  a  British  subject 
or  a  foreigner  is  killed  or  injured,  is  considered  in  another 
chapter  (infra^  p.  326). 


(0  C<uir%que  y.  Imriey  L.  R.  4 
H.  li.  414,  427. 

(m)  The  Oriefswald,  Sw.  430 ;  but 
see  infra f  pp.  334,  343. 


{x)  C(utrique  ▼.  Behrens,  30  L.  J. 
Q.  B.  163;  Munro  y.  PUkingUm^ 
31  L.  J.  Q.  B.  163. 

(y)  6  P.  D.  28. 

(z)  6  P.  D.  106. 
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CHAPTER  X. 

COMPULSORY  PILOTAGE. 

A  PILOT  whom  the  owner  or  master  of  a  ship  voluntarily  Pilot 
employs  to  navigate  the  ship  is  the  servant  of  the  owner  ^pU)yed  L 
for  that  purpose ;  the  owner  is  answerahle  for  a  collision  ^®  owiier'a 

•  .  ••••  flervant. 

caused  by  his  fault  or  negligence  (a),  and  his  ship  is  liable 
in  Admiralty. 

In  some  waters  and  under  certain  circumstances  the  law  AUter  where 
requires  a  ship  to  be  placed  in  charge  of,  and  navigated  piaJ^  ki" 
by,  a  qualified  or  licensed  pilot ;  and  in  such  cases  it  is  a  charge  by 
statutory  offence  (fi)  on  the  part  of  the  owner  or  person  in 
charge  of  the  ship  not  to  take  a  pilot  on  board.    A  pilot 
taken  under  these  circumstances,  called  a  "  compulsory  " 
pilot,  is  held  to  be  placed  in  charge  of  the  ship  by  the 
law,  and  to  supersede  the  master  in  the  conduct  of  the  ship 
80  long  as  she  is  in  pilotage  waters.     He  is  not  the  servant 
or  agent  of  the  owner ;  and  for  a  collision  caused  entirely 
by  his  negligence  neither  is  the  owner  answerable  at  law 
nor  the  ship  in  Admiralty.     In  such  a  case  the  remedy  of 
the  injured  person  is  against  the  pilot  alone  {c). 

Pilotage  is  held  to  be  compulsory,   so  as  to  exempt  What  oonsti- 
owners  from  liability  for  the  acts  of  the  pilot,  in  aU  British  ^^^^g© 
waters,  and  for  all  ships,  in  and  for  which  the  employment 
of  the  pilot  is  enforced  by  pencdty(e3^,  or  where  the 

(a)  See  TheMariay  1 W.  Bob.  95,  {dS  Usually  double  the  amount 

108 ;  The  Edm^  2  W.  Bob.  442.  of  the  pilotage  oharge,  or  in  some 

(bS  See  note  {cFjf  infra.  oases  a  sum  not  exceeding  100^. : 

[e)  See  Siort  y.  Clements,  Feake,  17  &  18  Vict.  o.  104,  ss.  353,  354. 

107|  as  to  the  liabilitj  of  the  pUot ;  Under  6  Geo.  4,  c.  125,  s.  59,  there 

see  also  The  Oetavia  SUlla,  6  Asp.  was  in  some  oases  an  additional 

M.  C.  182,  where  the  damage  was  penalty. 
oooasioDed  to  an  oyster  bed. 


e. 
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The  pilotage 
authority  is 
not  liable. 


H.  M.'s  ships 
not  snbjeot  to 
compulsoiy 
pilotage. 

Owner  liable 
for  collision 
by  f  anlt  of 
master  hold- 
ing pilotage 
oertdfioato. 


pilotage  charge  can  be  reoovered  against  the  ship  or  her 
owners,  whether  the  pilot  is  employed  or  not  (e). 

In  some  foreign  waters  pilotage  is  compulsory  in  the 
sense  that  payment  of  pilotage  charges  is  compulsory,  but 
the  shipowner  is  nevertheless  liable  for  the  pilot's  negli- 
gence. This  difference  in  the  owner's  liability,  due  to  the 
different  position  and  authority  of  the  foreign  pilot,  is 
explained  below  (pp.  253,  254). 

Attempts  have  in  some  oases  been  made  to  recover  from 
the  pilotage  authority  damages  for  a  collision  caused  by 
the  fault  of  a  licensed  pilot,  but  with  little  success  (/). 
In  one  (Scotch)  case,  however,  where  the  circumstances 
were  peculiar,  a  harbour  authority  was  held  liable  for  the 
negligence  of  a  person  acting  as  pilot,  on  the  groimd  that 
he  was  their  servant.  The  harbour  authority,  having 
power  to  license  pilots  under  the  Merchant  Shipping  Act, 
1854  (ss.  330 — 388),  was  held  liable  for  injury  to  a  steamer 
entering  the  harbour,  caused  by  the  fault  of  a  boatman, 
not  licensed  as  a  pilot,  who  was  acting  in  charge  of  the 
steamer  as  pilot,  and  was  employed  by  the  defendants,  the 
harbour  authority  (^). 

Queen's  ships  are  not  subject  to  compulsory  pilot- 
age (A). 

Masters  and  mates  of  home-trade  passenger  ships  may 
obtain  from  pilotage  authorities  certificates  enabling  them 
to  pilot  a  specified  ship  or  ships  within  the  waters  over 
which  the  pilotage  authority  has  jurisdiction  (t).  By  the 
London  Trinity  House  these  certificates  are  granted  to 
masters  and  mates,  enabling  them  to  pilot  any  ship 
belonging  to  the  same  owner  (k).    For  a  collision  caused 


(e)  Carruthers  y.  Sidebotham,  4 
M.  &  S.  77  ;  I%e  Maria,  1 W.  Rob. 
95,  109 ;  The  Arbutus,  2  Mar.  Law 
Gas.  O.  S.  136 ;  The  Hibemian,  L.  B. 
4  P.O.  611. 

(/)  See  tupra,  p.  113. 

(^)  Holman  y.  Irvine  Harbour 
Trutteesy  4  Sees.  Gas.  4th  eer.  406. 


(A)  57  &  68  Viot.  c.  60,  es.  603, 
741  ;  6  Geo.  4,  c.  126,  e.  86. 

(i)  17  &  18  Vict.  o.  104,  88.  340— 
344,  366 ;  The  KiUamey,  Lush.  202 ; 
The  Earl  of  Auckland,  Liish.  164, 
387. 

Uc)  See  Order  in  Ooonoil  of  16tlL 
July,  1857. 
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hj  the  negligence  of  a  master  or  mate  holding  such  a 
certificate  the  owner  is  liable. 

The  non-liabilitj  of  the  shipowner  for  the  negligence  of  Owners 
a  compulsory  pilot  depends  not  only  upon  the  common  SbSSyfor 
law  (/) ;   it  is  further  declared  by  statute.     The  statute  ^^^^  of  com- 
(57  &  58  Vict.  c.  60,  s.  633)  is  as  follows : —  at  ooMion^ 

"  An  owner  of  or  master  of  a  ship  shall  not  be  answerable  to  atatute. 
any  person  whatever  for  any  loss  or  damage  occasioned  by  the 
fault  or  incapacity  of  any  quahfied  pilot  acting  in  charge  of 
that  ship  within  any  district  where  the  employment  of  such 
pilot  is  compulsory  by  law  "  (m). 

It  appears  to  have  been  held  by  Sir  E.  Phillimore  in  Am^fo,  pilot 
The  Mary  (w)  that  a  pilot  by  compulsion  of  law  in  charge  ^i^ot  "acting 
of  a  ship  in  tow  is  not  acting  in  charge  of  the  tug  within  ^  ol^arge  of*' 
the  meaning  of  this  section. 

The  precise  effect  of  the  statute  is  not  clear.  Probably  Effect  of  the 
it  is  merely  declaratory  of  the  common  law  (p).  In  The 
Maria  (p)  Dr.  Lushington  said,  "  The  leading  principle  of 
the  Legislature  in  exonerating  owners  from  any  liability 
for  damage  occasioned  by  their  vessels  having  pilots  on 
board  is  this:  that  the  masters  are  compellable  to  take 
pilots  on  board,  and  the  owners  are  not  responsible  for  the 
acts  of  the  persons  to  whom  they  are  thus  forced  to  commit 
the  management  of  their  property,  and  over  whom  they 
have  no  control.  This,  I  apprehend,  is  a  rule  founded  upon 
a  great  principle  of  justice  and  equity"  (q). 


(t)  The  Maria,  1  W.  Rob.  95 ; 
The  SaUey,  Ij.R.  2  V,  0.193;  The 
Annapolis  and  The  Johanna  Stoll, 
Lush.  295. 

(m)  Reproducing  17  &  18  Vict. 
o.  104,  s.  388.  ThiB  applies  to  the 
XJnited  Kmgdom  only :  see  s.  572. 
For  prerions  legfisLationy  see  52  Geo. 
3,  0.  39,  s.  30 ;  Bilehie  y.  Boue/ield, 
7  Taunt.  309 :  6  Geo.  4,  c.  125,  s.  65, 
As  to  *'  qualified"  pilot,  see  s.  586, 
and  «uj9ra,  p.  262,  note  (m). 

(«)  6  P.  D.  14;  and  see  T»* 
CUm  Oordon,  7  P.  D.  190,  infra. 


p.  254,  as  to  the  meaning  of  **  any 
person  haying  the  care  of  any  ship ' ' 
in  a  local  Act. 

(o)  See  per  Brett,  M.  R.,  The 
Sector,  8  P.  D.  218,  224 ;  General 
Steam  Navigation  Co.  y.  British  and 
Colonial  Steam  Navigati<m  Co.,  L.  B. 
4  Ex.  238  ;  The  Charlton,  73  L.  T. 
49  ;  8  Asp.  Mar.  Law  Gas.  29. 

(jp)  1  W.  Rob.  95,  99. 

(q)  See  also  the  judgment  in  The 
BiWaOj  Lush.  149,  154,  to  the  same 
effect. 
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6  Geo.  lY.  These  remarks  were  made  in  a  ease  decided  under  a 

^'  ^^^'  previous  pilot  Act,  6  Geo.  IV.  o.  126,  s.  66,  now  repealed, 

which  was  different  in  terms  and  in  effect  from  the  Act  now 
in  force.  One  difference  is  pointed  out  by  Lord  Eomilly, 
M.  E,,  in  The  Lion  (r) :  namely,  that  the  exemption  of 
owners  from  liability  created  by  the  earlier  Act  extends  to 
cases  where  a  licensed  pilot  is  acting  in  charge  of  the  ship 
under  the  provisions  of  the  Act,  whether  by  compulsion  of 
law  or  by  the  shipowner's  appointment  (s) ;  whereas  the 
later  statutes  apply  only  where  the  pilot  is  in  charge  by 
compulsion  of  law.  A  further  difference  between  the 
earlier  Act  and  the  existing  Act  is  that  under  the  earlier 
Acts  the  exemption  was  only  where  the  pilot  acted  "  under 
or  in  pursuance  of  "  the  Act.  These  words  gave  rise  to 
questions  as  to  what  pilotage  districts  were  referred  to  {t). 
For  some  time  after  the  statutory  exemption  of  ship- 
owners from  liability  for  the  fault  of  a  compulsory  pilot 
was  introduced,  it  was  doubtful  whether  the  remedy  against 
the  ship  in  Admiralty  was  taken  away  {u),  and  conflicting 
decisions  were  arrived  at.  But  it  has  now,  for  many  years, 
been  settled  that  the  ship  is  not  liable  in  such  case. 
Foreign  BhipB.  The  enactments  as  to  compulsory  pilotage  are  binding 
upon  foreign  as  well  as  British  ships  (x). 

The  principle  of  non-liability  of  owners  for  a  collision 
caused  by  the  negligence  of  a  compulsory  pilot  has  been 
applied  even  in  the  case  of  a  collision  in  the  territorial 
waters  of  a  country  (j/)  by  the  law  of  which  owners  are 
expressly  made  liable  for  the  negligence  of  a  compulsory 


Liability  of 
the  ship  in 
Admiraltj. 


Compulsory 
pilot  in 
foreign 
waters. 


(r)  L.  R.  2  P.  0.  625,  633. 

(<)  See  Zucey  y.  Ingram,  6  H.  & 
W.  302;  The  FamOy  2  W.  Eob. 
184. 

(4  See  Ait. -Gen,  v.  Case,  3  Prioe, 
802  ;  Carrutheri  y.  Sidebotham,  4  M. 
&  S.  77  ;  DoddM  y.  Embletony  9  Dow. 
&  Ry.  27 ;  Tyne  Improvement  Com' 
minionere  y.  General  Steam  Naviga- 
tion Co,,  L.  R.  2  Q.  B.  65 ;  Beilby 
▼.  Scott,  7  M.  &  W.  93 ;  Th4  Eden, 


Aia. 


10  Jar.  296 ;  The  Agrieola,  2  W. 
Rob.  at  pp.  19,  20. 

(t#)  Longridge  y.  Doeville,  5  B.  & 
117. 

(x)  The  Annapolis,  Lnsh.  296 ; 
and  see  supra,  p.  241. 

(y)  As  to  tne  pilotage  laws  of 
some  foreign  oou^tries  and  British 
colonies,  see  note  at  foot  of  this 
chapter. 


pilot's  authority  abroad.  263 

pilot  (2).  Whether  the  oompulsion  is  by  the  law  of  this 
country,  or  by  the  law  of  the  place  where  the  oollision 
ocours,  the  owner  is,  in  the  courts  of  this  country,  equally 
freefromliabiKty(a). 

In  the  Suez  Canal  local  regulations  having  the  force  Pilotage  in 
of  law  oblige  the  shipowner  to  take  on  board  and  pay  a  oanaL^ 
charge  for  a  "pilot."  The  legal  position  of  the  Suez 
Canal  pilot  is  different  from  that  of  a  pilot  in  this  country. 
His  duty  is  not  to  take  charge  of  the  ship,  but  to  advise 
the  master  as  to  the  navigation  of  the  cansd.  The  respon- 
sibility of  the  owner  is  expressly  reserved  by  the  local 
regulations,  and  for  a  collision  which  occurs  when  the 
pilot  is  on  board,  and  caused  by  his  negligence,  the  owners 
are  liable  (6). 

A  collision  between  The  Winston  Mall  and  The  Chiy  The  Guy 
Mannering  was  caused  by  the  bad  navigation  of  The  Ouy  ^^*^'^**^' 
Mannering  while  she  had  on  board  one  of  the  company's 
pilots  in  pursuance  of  Art.  4.  The  fault  on  the  part  of 
The  Chuy  Mannering  was  that  her  engines  were  not  moved 
astern  soon  enough  to  prevent  her  coming  into  contact 
with  the  stem  of  The  Winston  Hall^  which  was  passing 
through  the  canal  ahead  of  her,  and  had  stopped  to  enable 
a  third  vessel  to  pass.  The  master  of  The  Guy  Mannering^ 
before  the  collision,  informed  the  pilot,  who  appears  to 
have  been  conducting  the  navigation  of  the  ship,  that  his 
vessel  was  approaching  too  close  to  The  Winston  Hall^ 
and  suggested,  more  than  once,  that  her  engines,  which 
had  already  been  stopped,  should  be  moved  astern.  The 
pilot  refused  to  give  the  order,  whereupon  the  master 
himself  gave  the  order  to  move  the  engines  astern,  but 
too  late  to  avoid  the  collision.    Upon  these  facts  it  was 

(«)  The  HdlUyy  L.  R.  2  P.  C.  oompulsory  pilot. 

193.      See  also  Smith  y.   Condry,  (a)  The  Hibernian^  L.  R.  4  P.  G. 

1  How.  28,  in  which  it  was  held  by  611  ;  The  Peerless,  Lush.  30  ;  The 

the  Supreme  Gonrt  of  the  United  Halleyt  ubi  supra. 

States  that  an  American  ship  was  (b)  The  Ouy  Mannering ,  7  P.  D. 

not  liable  for  a  coUision  in  British  52,  132. 
waters  caused  by  the  fanlt  of  a 
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held  by  the  Court  of  Appeal  that  the  owners  of  The  Ouy 
Mannering  were  liable  for  the  injuiy  done  to  The  Winston 
Hall  {c).  The  decision  was  based  upon  the  ground  that 
bj  the  law  of  the  country  in  which  the  collision  occurred 
the  pilot  was  on  board  merely  to  advise  the  master  in 
matters  requiring  local  knowledge ;  that  the  master  and 
not  the  pilot  had  the  command  and  charge  of  the  vessel, 
and  was  responsible  for  her  navigation. 
In  France;  on  There  are  similar  decisions  with  reference  to  the  ship- 
*  ®       ^   '     owner's  liability  for  collision  caused  by  pilots  in  France 

(Havre)  (d)  and  on  the  Danube  (e). 

Damage  to  By  the  Thames  Conservancy  Act,  1857  (/),  it  is  enacted 

'^^ea^C^n-   *^^*  owners  of  vessels  navigating  the  Thames  shall  be 

Bervancy  by     liable  f  or  damage  to  property  of  the  Conservators  caused 

TOinp   Bory      -^^  persons  belonging  to  or  employed  in  their  vessels.     It 

has  been  held  that  this  Act  does  not  affect  sect.  388  of  the 

Merchant  Shipping  Act,  1854,  and  that  the  owners  of  a 

vessel  in  the  Thames  in  charge  of  a  compulsory  pilot  are 

not  liable  for  damage  done  by  the  fault  of  the  pilot  to  a 

vessel  or  other  property  belonging  to  the  Conservators  (g). 

Damage  to  Although  the  shipowner  is,  under  the  Harbours,  Docks, 

©rharbo^       and  Picrs  Clauses  Act,  1847,  liable  for  damage  to  a  pier 

worku  caused    or  harbour  works,  even  when  such  damage  is  caused  by 

Boiy pilot.'      his  ship  when  in  the  possession  and  control  of  persons 

for  whose  acts  he  would  not  be  responsible  at  law,  it  is 

expressly  provided  that  he  shall  not  be  liable  under  the 

Act  when  his  ship  is  in  charge  of  a  compulsory  pilot  (A), 

Meaning  of         A  local  Act  (The  New  Brighton  Pier  Act,  1864,  s.  39) 

ha^ng^he       enacts,  that  if  "  any  person  having  the  care  of ''  any  craft 

oareof'*a       should  wilfully  or  carelessly  damage  the  pier  with  such 

craft,  her  owner  should  be  liable.     The  local  Act  incor- 

« 

(e)  The  Ouy  Mannering,  7  P.  D.  (^)    Conservaion    of    the    JSiver 

62 ;  on  app.  ibid.  152.  Thames  y.   Hall,   L.   B.   3   0.   P. 

{d)  The  Augusta,  6  Asp.  M.  G.  41  o. 

68,  161.  (h)  10  &  11  Viot.  c.  27,  a.  74 ;  see 

(e)  The  Agnee  Otto,  12  P.  D.  66.  River  Wear  Commissioners  v.  Adnm- 

(/)  20  &  21  Viot.  c.  147  (local),  son,  1  Q.  B.  D.  646 ;  2  App.  Gas. 

s.  96.  743. 
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porates  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847; 
which  (sect.  74)  provides,  in  effect,  that  the  owners  of  a 
ship  that  strikes  and  damages  the  pier  shall  be  liable  for 
the  damage,  but  that  nothing  therein  shall  make  them 
liable  for  damage  by  a  vessel  in  charge  of  a  compulsory 
pilot.  It  was  held  that  the  owners  of  a  vessel  which  by 
the  fault  of  her  compulsory  pilot  damaged  the  New 
Brighton  Pier  were  not  liable  for  the  injury  to  the  pier ; 
and  that  the  words  in  the  local  Act  were  not  the  proper  or 
necessary  description  of,  and  did  not  apply  to,  a  compulsory 
pilot  (/). 

The  fact  that  the  compulsory  pilot  is  selected  by  the  CompnlBory 
Bhipowner,  Mid  is  in  his  regular  employment,  does  not  ^^^ 
make  him  liable  for  a  collision  caused  entirely  by  the  re^nlarem- 

.-     ,  ..  .  .  "       "  ploymentof, 

pilot  s  negligence  (k).  the  ship- 

Earges  in  certain  parts  of  the  river  Thames  are  required  o^^®^- 
by  law  to  be  navigated  by  licensed  watermen ;  but  the  ^^eraien  in 
owners  of  a  barge,  which  does  damage  whilst  in  charge  of  *^®  Thames. 
a  licensed  waterman,  are  not  relieved  from  liability  (/). 

The  presence  on  board  of  a  pilot  whose  employment  in  Mot  whose 
the  first  instance  was  compulsory,  but  whose  duty  as  pilot  -^s^oom'^ 
is  at  an  end,  and  who  is  no  longer  in  charge  of  the  ship  P'^**^  ^* 
by  compulsion  of  law,  or  otherwise  than  by  the  owners'  or  as  pilot  is  at 
master's  choice,  does  not  discharge  the  owners.    A  vessel  "^ 
in  charge  of  a  compulsory  pilot  was  brought  up  in  the 
Mersey  in  an  improper  berth,  and  lay  there  from  the  27th 
to  the  29th  of  October,  the  pilot  remaining  on  board.     On 
the  night  of  the  29th  she  was  in  collision  with  another 
ship  to  which  she  had  given  a  foul  berth.     It  was  held  that 
it  was  the  master's  duty  to  have  shifted  his  berth  between 
the  27th  and  the  29thy  and  that  the  owners  were  liable  (m). 

(t)  The  Clan  Gordon,  7  P.  D.  190.  298  ;  see  7  &  8  Geo.  4,  o.  74  (local). 

(A)  The  Batavier,  2  W.  Rob.  407 ;  (m)  The  Wobum  Abbey,  3  Mar. 

The  Hibernian,  L.  B.  4  P.  C.  611 ;  Law  Cas.  O.  S.  240.     This  case 

the  same  was  held  is  a  case  in  the  was  decided  upon  the  words  of  the 

Ad.  Diy.  14th  Deo.  1887.  local  Act.     Iji   The  Christiana,  7 

(I)  Martin  ▼.  TemperUy,  4  Q.  B.  Moo.  P.  0.  0.  160  (under  6  Geo.  4, 
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But  oompulfioiy  pilotage  is  not  determined  by  a  temporarilj 
bringing  up  ;  it  oontinues  until  the  vessel  is  finally  moored 
in  the  dook  or  berth  to  which  she  is  bound  (n). 

Owners  are  exempt  from  liability  in  some  cases  where 
the  collision  is  caused  by  a  qualified  pilot  in  charge  of  the 
ship,  although  at  the  spot  where  the  collision  occurs  there 
is  no  compulsion  to  take  a  pilot  on  board.  A  vessel  bound 
to  London  took  a  London  pilot  off  Dungeness,  where  his 
employment  was  compulsory.  A  collision  occurred  by  the 
pilot's  fault  on  the  voyage  up  the  river  at  a  spot  within 
the  port  of  London  but  short  of  the  ship's  destination. 
It  was  held  that,  assuming  the  ship  could  not  have  been 
compelled  to  take  on  board  a  pilot  at  the  place  where  the 
collision  occurred  (o),  the  shipowners  were  not  liable  for 
the  collision.  The  engagement  of  the  pilot  having  been, 
in  the  first  instance,  compulsory,  and  the  right  and  duty 
of  the  pilot  under  that  engagement  being  to  navigate  the 
ship  to  her  destination,  it  was  held  that  the  relation  of 
master  and  servant  never  arose  between  the  owners  and  the 
pilot  so  as  to  make  the  owners  liable  for  the  pilot's  acts  (p). 

A  ship,  being  obliged  by  law  to  be  navigated  by  a  pilot 
when  "  proceeding  to  sea,"  left  the  Liverpool  docks  in 
charge  of  a  pilot.  Owing  to  unfavourable  weather  she  was 
brought  up  in  the  river.  It  was  held  that  the  owners  were 
not  liable  for  a  collision  caused  by  the  pilot's  negligence 
whilst  the  ship  was  lying  in  the  river  (q). 


o.  125,  8.  55),  it  was  said  b^  the 
Privy  Council  (though  the  dictum 
was  not  necessary  for  the  decision 
of  the  case)  that  a  pilot  on  board 
under  somewhat  similar  circum- 
stances remained  in  charge  of  the 
ship.  See  also  the  case  next  stated 
in  the  text.  In  America  ( The  Lotty, 
Oloott,  Adm.  329)  it  was  held  that 
the  owners  were  liable  for  improper 
moorings  twelve  hours  after  the 
pilot  had  brought  the  ship  up. 

(»)  The  Eighwrgt  Minde,  8  P.  D, 
132^  135. 


(o)  She  belong^  to  the  port  of 
London,  and  therefore  may  have 
been  exempt ;  see  in/rOf  p.  283. 

{p)  General  Steam  Navigation  Co. 
Y.  Britieh  and  Colonial  Steam  Navi- 
gation  Co,,  L.  B.  3  Ex.  330 ;  4  Ex. 
238 ;  see  also  The  Charlton,  8  Asp. 
Mar.  Law  Gas.  29. 

(q)  The  City  of  Cambridge,  Wood 
y.  Smith,  L.  R.  4  A.  &  E.  161 ; 
ibid,  5  P.  0.  451 ;  The  Frineeton,  3 
P.  D.  90 ;  The  Montreal,  I  Sp.  164, 
note.  These  decisions  were  under 
the  local  Act.  For  other  decisions 
under  this  Act,  see  below,  p.  293. 
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A'  vessel,  inward  bound,  was  brought  up  in  the  river 
Mersey  by  a  compulsory  pilot  preparatory  to  docking. 
The  pilot  remained  on  board,  and  in  charge,  receiving 
daily  wages  under  the  local  Pilotage  Act.  It  was  held 
that  the  owners  were  not  liable  for  damage  done  by  her 
whilst  so  lying  at  anchor  (r). 

This  case  must  be  distinguished  from  The  Cachapool  («), 
a  decision  under  the  same  (Liverpool)  Act.  A  vessel  came 
o,ut  of  dock  in  charge  of  a  compulsory  pilot,  intending  to 
go  to  sea  the  next  day.  She  was  brought  up  in  the  river, 
and  during  the  night  an  accident  happened  to  her  main- 
yard,  which  it  became  necessary  to  repair  before  she  went 
to  sea.  The  next  day  a  collision  occurred.  It  was  held 
that  the  ship  was  not  proceeding  to  sea  within  the  mean- 
ing of  the  Act,  and  that  the  owners  were  liable  notwith- 
standing the  presence  of  the  pilot  on  board. 

Where  pilotage  is  compulsory  for  an  inward  bound  ship,  caiange  o£ 
it  does  not  cease  to  be  compulsory  by  reason  of  a  change  ^  ° 
of  pilots  during  the  pilotage  and  before  the  vessel  arrives 
at  her  destination.  Thus  where  a  vessel  inward  bound  to 
the  Prince's  Dock,  Hull,  took  a  pilot  on  board  at  sea,  by 
whom  she  was  brought  up  the  river  to  the  Island  Pier,  and 
then  was  placed  in  charge  of  another  licensed  pilot,  by 
whose  fault  a  collision  occurred  in  the  Humber  Dock,  it 
was  held  that  the  owners  were  not  liable  {f). 

In  every  case  of  collision  it  is  the  duty  of  the  master  of  raUnre  to 
each  ship  to  "  stand  by  "  and  assist  the  other ;  and  not  the  ^hon  ti^  ship 
less  so  because  at  the  time  of  the  collision  his  ship  is  in  lain  charge  of 

rn       1         •  1  •     *  oompulsory 

charge  of  a  compulsory  pilot.     The  law  is  express  that,  if  pUot. 
he  fails  to  do  so,  his  ship  "  shall  be  deeitied  to  be  in  fault." 
But;  notwithstanding  the  terms  of  the  statute,  it  seems 

(r)  See  note  (f),  ante^  p.  256.  bis  ahip  to  a  baoj  in  the  river 

is)  7  P.  D.  217.  (Thames),  above  the  point  at  which 

\t)  The  Righorgs  Mtnde^  8  P.  D.  he  would  nsnallj  have  handed  her 

132.    In  The  Challenge^  Ad.  Div.  over  to  the  river  pilot,  wae  "  oom- 

16th  Dec.  1887,  Bntt,  J.,  was  of  pnlaory  "  up  to  the  buoy.  , 

opinion  that  a   sea   pilot  taking 

M.  S 
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that  the  owners  would  not  be  liable  for  the  collision,  if  it 
were,  in  fact,  oaused  entirely  by  the  compulsory  pilot  {t). 

The  owner  of  a  ship  which  by  the  fault  of  her  compul- 
soiy pilot  damages  another,  and,  at  the  same  time,  receives 
injury  herself,  may  recover  half  his  loss  from  the  other 
ship,  if  she  is  also  in  fault.  But  the  fault  of  the  pilot 
so  far  affects  him  that  he  cannot  recover  more  than  half 
his  loss  in  such  a  case  {u).  And,  where  the  other  ship 
is  also  in  fault,  it  is  the  rule  of  the  Admiralty  Division, 
and  of  the  Court  of  Appeal,  not  to  give  costs  to  either 
side  (x). 

Where  a  collision  occurred  when  the  pilot  was  unavoid- 
ably below  for  a  few  minutes,  after  he  had  given  the 
course,  and  left  the  deck  in  charge  of  one  of  the  ship's 
officers,  it  was  held  that  the  owners  were  liable  for  a  colli- 
sion for  which  the  ship  was  in  fault  (y). 

Where  a  primd  fade  case  of  negligence  is  established 
against  a  ship,  to  make  the  defence  of  "  compulsory  pilot " 
good,  it  must  either  be  proved  affirmatively  that  the 
negligence  causing  the  collision  was  the  negligence  of  the 
pilot  (s) ;  or  there  must  be  proof  of  circumstances  from 
which  the  Court  will  infer  negligence  on  the  part  of  the 
pilot.  Where  a  collision  was  caused  by  the  helm  being 
improperly  put  to  starboard,  it  was  in  one  case  held  that, 
to  relieve  the  owners  from  liability,  it  nrast  be  proved  that 
the  order  to  put  the  helm  to  starboard  was  given  by  the 
pilot  {a).  But  it  would  seem  that  where  the  pilot  is  in 
charge,  express  proof  of  the  order,  which  caused  the  colli- 


[t)  See  The  Queen,  L.  B.  2  A.  & 
E.  354.  This  case  was  decided 
under  26  &  26  Vict.  o.  63,  s.  33. 
The  decision  would,  it  is  submitted, 
be  the  same  in  a  similar  case  under 
the  present  Act,  36  &  37  Vict.  c.  85, 
s.  16  ;  see  supra,  p.  69. 

(u)  See  The  Hector ,  8  P.  D.  218; 
Ludman  v.  Dublin  Port,  ^c.  Board, 
It.  Rep.  7  C.  L.  618;  see  also 
Spaight  V.  Tedcattle,  6  App.  Gas. 


217;  The  Energy,  L.  R.  3  A.  & 
E.  48. 

(x)  The  Rigborgs  Minde,  8  P.  D. 
132,  136. 

(y)  The  Mobile,  Swab.  Adm.  69 ; 
on  app.  ibid.  127.  As  to  the  duty 
of  the  master  to  be  on  deck,  see 
The  Obey,  L.  R.  1  A.  &  E.  102. 

(s)  Clyde  Ifavigation  Co,  v.  Bat' 
clay,  1  App.  Cas.  790. 

(a)  The  Sehtoalbe,  Lush.  239. 
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fiion,  having  been  given  bj  the  pilot  would  not  in  all  oases: 
be  neoessary  (J). 

In  The  Carrier  Dove{c)y  a  ship  in  the  Mersey  was 
getting  her  anchor  in  heavy  weather  with  the  assistance  of 
a  tug  ahead.  She  was  struck  by  a  squall,  and  driven  on 
a  ship  at  anchor.  It  was  held  by  the  Privy  Council  that 
the  state  of  the  weather  and  other  circumstances  made  it 
imprudent  and  dangerous  for  her  to  get  under  way.  The 
ship  was  in  charge  of  a  compulsory  pilot;  but,  in  the 
absence  of  proof  that  she  was  got  under  way  by  his  orders, 
the  owners  were  held  liable. 

Where  a  ship  in  tow  ran  into  and  dcunaged  a  pier 
in  the  Thames  in  consequence  of  the  tug,  without 
orders  from  the  compulsory  pilot  in  charge  of  the  tow, 
improperly  altering  her  course,  it  was  held  that  the  tow 
was  liable  {d). 

A  vessel  was  being  towed  from  one  dock  to  another  at 
night  when  it  was  imprudent  for  her  to  be  under  way. 
The  owners  were  held  liable,  notwithstanding  the  presence 
on  board  of  a  licensed  pilot.  It  was  said  by  the  Court 
that  the  case  differed  from  that  of  a  ship  in  tow  in  broad 
dayUght,  when  the  tug  is  bound  to  obey  the  orders  of  the 
pilot  {e). 

It  is  only  where  the  collision  is  caused  entirely  by  the  Owners  liable 
fault  of  the  pilot  that  owners  are  exempt  from  liability,  ^^ugaawon 
If  any  fault  or  negligence  on  the  part  of  the  owners,  or  the^artof  the 
on  the  part  of  their  agents,  or  the  officers  or  crew  of  the  officers* 
ship,  has  contributed  to  the  loss,  they,  as  well  as  the  pilot, 
are  responsible  (/).    And  the  owners  are  responsible  for 


(h)  The  WiMton,  8  P.  D.  176.  1  A.  &  E.  368,  it  seems  that  nnder 

(e)  Brown  &  Lnsh.  113.  the  looal  Act  the  emplo3rment  of 

(<f)  The  SinquaHj  5  P.  D.  241.  the  pilot  was  not  compulsory. 
{e)  The  Borusna,    Swab.    Adm.  {/)  The  Mobile,  Svrtib,  Adm,  127 ; 

94.    It  is  not  clear  whether  the  The  Diana,  1 W.  Bob.  131;  4  Moo. 

Court  considered  the  pilotage  com-  P.  0.  0.  11. 

piils<»7.    From  TheMoria^  L.  B. 
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the  whole  of  the  loss,  though  it  was  caused  in  part  by  the 
fault  of  the  pilot  {g), 
Bmden  of  There  has  been  some  confusion  as  to  the  burden  of  proof 

ne^R^oe.  ^  ®^°^  cases ;  and  until  recently  the  law  has  been  unsettled. 
It  was  at  one  time  held  that  where  a  compulsory  pilot  was 
in  charge,  or  even  on  board,  the  owners  were  primd  facie 
exempted  from  liability  (A).  Then  it  was  held  that,  in 
order  to  make  good  their  claim  to  exemption,  the  owners 
must  prove  not  only  that  the  collision  was  caused  by  the 
pilot's  fault,  but  that  there  was  no  contributory  negligence 
on  the  part  of  the  crew(t').  It  is  now  settled  that  the 
owners  are  not  required  to  prove  absence  of  contributory 
negligence,  but  that,  under  certain  circumstances,  it  will  be 
presumed.  If  the  defendant  owners  prove  fault  on  the 
part  of  the  pilot  sufficient  to  cause,  and  in  fact  causing,  the 
collision,  in  the  absence  of  proof  by  the  plaintifEs  of  con- 
tributory negligence  on  the  part  of  the  crew,  it  is  held  that 
the  defendants  have  satisfied  the  condition  upon  which 
their  exemption  depends,  and  they  will  not  be  called  on  to 
adduce  further  proof  of  a  negative  character  to  exclude  the 
mere  possibility  of  contributory  fault.  But  if  it  appears 
that  the  owners,  or  their  servants,  have  committed  acts,  or 
been  guilty  of  omissions,  which  might  have  contributed  to 
the  collision,  then  it  lies  on  them  to  prove  that  those  acts 
or  omissions  did  not  in  any  degree  contribute  to  the 
collision. 

These  points  were  decided  in  Clyde  Navigation  Co.  v. 
Barclay  (/),  the  effect  of  which  case  is  thus  stated  by  Lord 
Esher,  M.  E. : — "  It  amounts,  in  my  opinion,  to  this — that 
where  the  plaintiffs  make  a  primd,  facie  case,  and  the 

(^)  See  The  Lxana^  Stuart  v.  Ise-  rity). 
monger t  4  Moo.  P.  0.  G.  11.  (/)  1  App.   Gsa,   790.    In  this 

{h)  The  Vernon,  1  W.  Bob.  316  ;  case  the  rule  laid  down  in  Thelona, 

Sennet  y.  Moita,  7  Taunt.  258 ;  The  L.  B.  1  P.  G.  426,  was  dissented 

Christiana,  2  Hag.  Ad,  1S3.  from;  the  former  case  was  foUowed 

(t)  The  lona,  L.  B.  1  P.  G.  426 ;  in  The  Laioz^  3  Asp.  Mar.  Law  Gas. 

and  see  The  Velasquez,  L.  B.  1  P.  477 ;  The  Marathon,  48  L.  J.  Ad. 

G.  494  (a  case  of  doubtful  autho-  11;  The  Indus,  12  P.  D.  46. 
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answer  is  that  the  defendants  are  exempt  from  liability 
on  the  ground  of  compulsory  pilotage,  and  they  give  eYi- 
deuce  which  primd  facte  proves  that  the  accident  was  the 
fault  of  a  pilot  who  was  on  board  by  compulsion  of  law, 
the  burden  of  proof  is  then  shifted  back  on  to  the  plain- 
tifPs  if  they  allege  that  the  defendants  are  guilty  of  some 
other  act  of  negligence.  This  seems  to  be  the  meaning  of 
that  case.  It  does  not  alter  the  general  and  long  accepted 
rules  as  to  the  burden  of  proof  .  .  ."  (k). 

The  principle  as  to  the  burden  of  proof  in  these  cases 
is  clear.  The  plaintiff,  in  order  to  recover  damages,  must 
prove  fault  on  the  part  of  those  on  board  the  defendant 
ship  for  which  her  owners  are  liable.  Primd  facte  the 
owners  are  liable  for  the  fault  of  those  in  charge  of  their 
ship;  but  they  are  not  liable  for  the  fault  of  a  compulsory 
pilot.  Upon  proof,  therefore,  by  the  defendants  that  their 
ship  was  in  charge  of  a  compulsory  pilot,  their  primd  facte 
liability  is  rebutted.  To  enable  the  plaintiffs  to  recover 
in  such  a  case,  further  proof  is  necessary  on  their  part  that 
the  collision  was  caused  partly  by  negligence  of  persons  on 
board  the  defendant  ship,  for  whose  negligence  her  owners 
are  liable.  In  the  absence  of  evidence  upon  the  point, 
such  contributory  or  additional  negligence  will  not  be 
inferred  (/). 

Where  the  party  relying  upon  the  defence  of  compulsory  Pilot  called 
pilotage  is  unwilling  to  call  the  pilot  as  a  witness,  the  J^^^othCT 
proper  course  appears  to  be  for  him  to  subpoena  the  pilot  ^iiip. 
to  produce  his  licence,  and  to  be  provided  with  evidence 
from  the  licensing  authority  identifying  him  as  the  person 
to  whom  the   licence   produced  was  granted,  and  with 
evidence  from  the  ship  identifying  him  as  the  person  who 
was  in  charge  of  her.     The  licence  usually  has  to  be 

{k)  Per  Lord  Eaher,  H.  K,  ITie  419 ;    The  Creadon,   5  Asp.  Har. 

Indus f  12  P.  B.  46,  49.  Law  Gas.  585 ;  BurreU  v.  Macbraynej 

[1)  See  The  Wimton,  8  P.  D.  176 ;  18  Sees.  Gas.  4th  ser.  1048. 
The  Sehwmy  The  Albano,  (1892)  P. 
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renewed  periodically,  and  it  must   be  proved    that  the 
lioenoe  produced  had  been  renewed  or  was  a  valid  licence 
at  the  date  of  the  collision.     The  date  of  renewal  appears 
upon  the  face  of  a  Trinity  House  licence. 
"Who  ia  a  It  was  held  (m)  that  a  pilot  having  a  licence  purporting 

pilot.  to  enable  him  to  conduct  vessels  not  drawing  more  than 

14  feet  is  a  qualified  pilot  within  the  meaning  of  17  &  18 
Vict.  c.  104,  s.  388,  when  conducting  a  ship  drawing  more 
than  14  feet,  provided  no  pilot  with  the  superior  qualifica- 
tion was  to  be  obtained.  This  decision  turned  on  the  words 
of  the  Order  in  Council  (n).  On  the  other  hand  it  was 
held  that  under  s.  353  of  the  same  Act,  a  pilot  licensed  for 
"exempted  ships"  could  not  compel  the  master  of  a 
passenger  steamship  in  the  Thames  (not  an  "  exempted  " 
ship)  to  employ  him  (o). 
Qualified  J^  qualified  pilot  is   empowered   by  law,  in    pilotage 

eeding  unqna-  waters,  to  supersede  an  unqualified  pilot  who  is  acting  in 
lified  pilot.       charge  of  a  ship,  whether  the  ship  is  subject  to  compulsory 
pilotage  or  not  {p),  and  whether  at  the  place  where  he 
meets  her  pilotage  is  compulsory  or  not.     It  has  not  been 
decided  whether  the  owners  are  liable  for  a  collision  caused 
by  the  fault  of  a  qualified  pilot,  who  has  superseded  an 
imqualified  pilot,  under  such  circumstances.     The  statu- 
tory exemption  probably  does  not  apply  to  such  a  case ; 
but,  apart  from  the  statute,  it  seems   doubtful  whether 
owners  could  be  held  liable  for  the  acts  of  a  pilot  who 
takes  charge  of  their  ship  under  the  authority  of  the  law, 
not  by  their  choice  or  as  their  servant. 
Owners  liable       Where  the  master  of  a  French  ship  in  the  Thames,  at 
watennan       the  pilot's  request,  engaged  a  waterman  to  take  the  helm, 

(m)  The  Carl  XV.,  (1892)  P.  324.  598.    It  seems  that  the  master  of  a 

(«)  Of  Ist  May,  1866.  tug  employed  to  tow  only,  and  not 

\o)  Stafford  v.  Dyer,  (1896)  1  Q.  to    pUot   the  ship,   could  not  be 

B.  666.    The  licence  was  g^nted  superseded    by  a   qualified    pilot 

under  Order  in  Council  of  6th  Feb.  under  the  former  Act :  see  Beilby  v. 

1873.  Scott,  7  M.  &  W.  93,  decided  under 

{p)  57  &  68  Yiot.  c.  60,  ss.  697,  6  Geo.  4,  o.  126. 
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and  a  oollision  ooouired  by  the  fault  of  the  waterman  in  engaged  at 
not  oarrjdng  out  the  pUot's  orders,  it  was  held  that  the  ^^^  °^ 
waterman  was  in  the  employment  of  the  owners,  and  that 
they  were  liable  {q). 

The  rule  that  owners  are  not  liable  for  damage  done  by  Exemption  of 
their  ship  when  in  charge"  of  a  compulsory  pilot,  and  by  of^omp^^ 
his  fault,  has  been  said  to  take  away  a  remedy  from  the  pilotage  wiU 
sufferer,  and  the  Courts  have  shown  some  unwillingness  tended, 
in  applying  it  (r).     A  defendant  who  succeeds  only  upon 
the  defence  of  compulsory  pilotage  is  required  in  some 
cases  to  bear  his  own  costs  (s). 

In  a  case(^)  before  the  House  of  Lords  the  question  Whether  fault 
was  raised,  but  not  decided,  whether  the  owner  of  a  ship  pu^^^oon-'^ 
in  tow  and  in  charge  of  a  compulsory  pilot  is  prevented  by  tributory 
the  doctrine  of  contributory  negligence  from  recovering  guohasto 
from  the  owners  of  the  tug  for  damage  to  the  tow,  caused  ^^^^^fj^j^ 
partly  by  the  fault  of  the  pilot  in  charge  of  the  tow,  and  recovering, 
partly  by  the  fault  of  those  in  charge  of  the  tug.     It 
would  seem  that  in  such  a  case  the  negligence  of  the 
pilot,  being  that  of  a  person  for  whose  acts  the  owners  are 
not  responsible,  is  immaterial,  and  cannot  prejudice  the 
right  of  the  shipowners  to  recover  against  the  wrong- 
doer (u). 

The  effect  of  the  rule  as  to  the  non-liability  of  the  ship-  Liability- 
owners  for  a  collision  caused  by  the  fault  of  a  compulsory  ^^^^^^^ 
pilot,  in  the  case  of  a  collision  between  a  tug  or  her  tow  of  compulsory 
and  a  third  ship,  is  considered  in  another  chapter  (t?).     It  of  toil^°    ^^ 
will  be  sufficient  here  to  state  that  for  a  collision  between 


{q)  The  General  de  Caen,  Swab. 
Ad.  9. 

(r)  In  The  HaUey,  L.  B.  2  A.  & 
E.  3,  15,  Sir  R.  Phillimore  said 
that  the  law,  by  which  owners  of  a 
wrong-doing  snip  are  not  liable  for 
the  fault  of  a  compulsory  pilot,  is 
**  fruitful  in  injustice '' ;  but  see 
the  observations  of  the  L.J  J.,  S.  C. 
on  apjp.,  L.  R.  2  P.  0.  193.  The 
question  rather  is  as  to  the  justice 


of  the  law  which  makes  one  man 
liable  for  the  fault  of  another  man. 

{8\  See  below,  p.  3i)6. 

(t)  Spaxght  y.  Tedcastle,  6  App. 
Gas.  217. 

(w)  See  per  Lord  Blackburn,  6 
App.  Gas.  217,  222  ;  questioning 
the  decision  in  T?ie  Energy,  L.  R.  3 
A.  &  E.  48.  See  also  The  Hector, 
8  F.  D.  218,  supra,  p.  153.     . 

{v)  Supra,  p.  209. 
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the  tow  and  a  third  ship,  caused  entirely  by  the  fault  of  a 
compulsory  pilot  on  board  and  in  charge  of  the  tow,  the 
tow  and  her  owners  are  free  from  liability  (^).  As  regards 
a  collision  between  the  tug  and  a  third  ship,  where  the  tow 
is  in  charge  of  a  compulsory  pilot,  the  law  is  not  so  clear. 
The  general  rule  being,  that  those  on  board  the  tug  are 
by  the  terms  of  the  towage  contract  bound  to  obey  the 
orders  of  the  person  in  charge  of  the  tow,  it  would  seem 
that  neither  the  tug  nor  the  tow,  nor  the  owners  of  either 
of  them,  should  be  liable  for  a  collision  between  the  tug 
or  the  tow  and  a  third  ship  caused  by  those  on  board  either 
the  tug  or  the  tow  carrying  out  an  improper  order  given 
by  a  compulsory  pilot  in  charge  of  the  tow.  But  it  has 
been  held  in  Admiralty  that  the  tug  is  liable  in  such 
a  case  (^).  And  a  ship  in  tow  has  been  held  liable  for 
damage  caused  by  her  striking  a  pier  in  consequence  of 
an  improper  alteration  in  the  course  of  the  tug  made  with- 
out orders  from  the  compulsoiy  pilot  in  charge  of  the  tow, 
but  under  circumstances  which  required  her  to  act  without 
waiting  for  orders  from  the  tow  (s). 
TVliether  as  In  the  case  (a)  in  the  House  of  Lords  cited  above,  it 
andtowoom-  8©ems  to  have  been  the  opinion  of  Lords  Selbome  and 
pulsory  pilot's  Blackbum  that  the  owners  of  a  ship  in  tow  and  in  charge 
may  be  con-  of  a  compulsory  pilot  would  not  be  prevented  from  re- 
tributory.  covering  from  the  tug  and  her  owners  damages  for  injuries 
sustained  by  the  tow  in  consequence  of  negligence  on  the 
part  of  those  on  board  the  tug,  and  also  on  the  part  of 
the  pilot ;  in  other  words,  that  the  negligence  of  the  pilot 
was  not  contributory  negligence  such  as  to  prevent  their 
recovering  damages  against  the  tug  and  her  owners. 


{z)  The  Ocean  Wave,  L.  R.  3  P.  (y)  The  Mary,  6  P.  D.  14;  supra, 

0.  205.    The  law  is  the  same  as  p.  204. 

regards  damage  by  a  ship  in  tow  (s)  The  Sinquasi,  5  P.  D.  241 ; 

to  a  pier  or  harbour  works;   see  supra,  p.  201. 

10  &  11  Vict.  0.  17,  s.  74,  eupra,  (a)  Upaight  v.  Tedcastle,  6  App. 

p.  81.  Gas.  217,  et^a,  p.  263.    Of.  The 

Bemina,  13  App.  Gas.  1« 
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If,  through  the  owners'  negligence,  a  ship  is  deficient  Owners  liable 

•      111  •  .-,  11  ••  •  ^or  defioienov' 

m  null  or  equipment,  and  a  collision  occurs  m  conse-  of  ship  or 
quence,  her  owners  are  liable  although  their  ship  is  in  equipment, 
charge  of  a  compulsory  pilot  (i).  Thus,  owners  have  been 
held  liable  for  the  insufficiency  of  ground  tackle  (c).  So 
if  the  vessel  does  not  carry  the  proper  lights  (cT),  or  will 
not  steer  (e),  or  if  the  crew  is  insufficient  or  incapable  (/), 
or  if  the  tug  employed  by  the  master  is  not  of  sufficient 
power  {g)y  "  compulsory  pilotage  "  would  be  no  defence. 

But  it  is  not  necessary  that  the  ship  should  be  perfect 
in  every  respect,  provided  that,  with  ordinary  care,  she 
can  be  navigated  with  safety  to  other  vessels.  Where  a 
vessel  in  collision  with  another  was  not  in  the  best  of 
trim,  it  was  argued  that  the  owners  were  liable,  although 
she  was  in  charge  of  a  compulsory  pilot.  It  was  held  by 
Dr.  Lushington  that  the  owners  were  relieved  from 
liability  (A).  He  said :  "  If  she  was  in  ordinary  safe  trim, 
then,  although  she  might  be  in  handier  trim,  and  although  • 
the  trim  of  the  ship  in  fact  contributed  to  the  collision, 
they  (the  owners)  are  not  responsible."  In  a  case  in 
Ireland  where  the  vessel  was  unhandy  owing  to  her  being 
too  much  down  by  the  stem,  the  owners  were  held  liable, 
for  that  reason,  and  also,  it  seems,  on  the  ground  that  the 
pilot  was  not  informed  of  the  state  of  the  ship's  trim  («). 

Having  regard  to  the  rule  of  law  which  throws  the  Relative 
liability  for  a  collision  caused  wholly  or  in  part  by  the  fault  J^Jh^iS?  and 
of  the  master  or  crew  upon  the  shipowner,  and  that  for  a  duties  of 
collision  caused  whoUy  by  the  fault  of  the  pilot  upon  the  pilot, 
pilot  alone,  it  is  of  importance  that  their  respective  duties 


{b)  The  Christiana^  Hammond  ▼. 
Soffert,  7  Moo.  P.  0.  0. 160;  infra, 
p.  266. 

{c)  The  MaseaehuBetta,  1 W.  Bob. 
371. 

(rf)  The  Ripon,  10  P.  D.  66. 

[e)  The  Livia,  I  Asp.  Mar.  Law 
Oas.  204  ;  The  Peru,  1  Pritch.  Ad. 
Dig.  3rd  ed.  p.  1412 ;  The  Wark- 
worth,  9  P.  D.  20,  146. 


(/)  The  General  de  Caen,  Swab. 
Ad.  9  ;  The  Mope,  1  W.  Eob.  164  ; 
and  see  below,  p.  269. 

(^)  The  Ocean  Wave,  Marshall  y. 
Moran,  L.  R.  3  P.  0.  206  ;  The 
Belgic,  2  P.  D.  67,  note ;  and  see 
The  Julia,  Lush.  224. 

(A)  The  Argoy  Swab.  462. 

(i)  The  Meteor,  Ir.  B.  9  Eq.  667. 
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should  be  clearly  defined.  The  primary  rule  is  that  the 
pilot  supersedes  the  master  in  all  matters  connected  with 
the  command  and  navigation  of  the  ship.  His  authority 
is  supreme ;  his  orders  must  be  implicitly  obeyed,  and  any 
negHgence  in  carrying  them  out,  or  interference  with  him 
in  his  duties,  will  make  the  owners  liable  in  case  of  colli- 
sion. ^^  The  duties  of  the  master  and  the  pilot  are  in 
many  respects  clearly  defined.  Although  the  pilot  has 
charge  of  the  ship,  the  owners  are  most  clearly  responsible 
to  third  persons  for  the  sufficiency  of  the  ship  and  her 
equipments,  the  competency  of  the  master  and  crew,  and 
their  obedience  to  the  orders  of  the  pilot  in  everythiijg 
that  concerns  his  duty ;  and  under  ordinary  circumstances 
we  think  that  his  commands  are  to  be  implicitly  obeyed. 
To  him  belongfl  the  whole  conduct  of  the  navigation  of  the 
ship,  to  the  safety  of  which  it  is  important  that  the  chief 
direction  should  be  vested  in  one  only  "  (k). 
Pilot's  duties.  There  have  been  numerous  decisions  as>  to  what  are 
matters  connected  with  the  navigation  of  the  ship  to  which 
it  is  the  duty  of  the  pilot  to  attend.  It  has  been  held  to 
be  the  duty  of  the  pilot  in  bad  weather  to  decide  whether 
to  get  under  way  or  to  lay  fast  (/) ;  to  decide  upon  the 
time,  place,  and  manner  of  turning  a  ship  before  going 
into  dock  {m) ;  to  give  orders  as  to  setting  or  taking  in  head 
sail  when  turning  a  ship  in  the  river  (n) ;  to  regulate  the 
ship's  course  and  speed  by  check  ropes  and  warps  when 
docking  (o).  It  is  the  exclusive  duty  of  the  pilot  to  give 
the  orders  to  the  helm  (p) ;  to  decide  whether  to  comply 


{k)  Per  Parke,  B.,  in  The  Chris- 
tiana,  Hammond  v.  Rogers,  7  Moo. 
P.  C.  C.  160,  171 ;  approved  in  J%d 
City  of  Cambridge,  Wood  v.  Smith, 
L.  R.  6  P.  0.  461,  467. 

(/)  The  Carrier  Dore^  Br.  &  Lush. 
113 ;  The  Loehlibo,  7  Moo.  P.  C.  C. 
427.  There  appears  to  be  some 
doubt  whether  it  is  the  exclusive 
duty  of  the  pilot  to  decide  whether 
•to  get  under  way  in  bad  weather  or 
not ;  see  The  Oirolamo,  3  Ha^.  169 ; 


The  Borussia,  Swab.  94  ;  The  Ocean 
Wave,  L.  R.  3  P.  0.  206,  209 ;  The 
Oakfield,  11  P.  D,  34;  and  see 
infra,  pp.  268,  273,  278.     . 

(m)  The  Ocean  Wave,  L.  R.  3  P. 
C.  205. 

(»)  The  Ocean  Wave,  ubi  supra, 

(o)  Th^  Rigborgs  Minde,  8  P.  D. 
132  ;  but  see  The  Cynthia,  2  P.  1>. 
62;  infra,  ^,  Til. 

(p)  The  Schwalbe,  Lush.  239; 
Th^  Winston,  8  P.  D.  1 76 ;  9  P.  D.  86, 
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with  the  statutory  rule  of  the  road  or  not  (q) ;  to  decide 
upon  the  proper  time  and  plaoe  of  bringing  up  (r) ;  and 
as  to  the  proper  mode  of  carrying  the  anchor,  before 
letting  go  («) ;  to  see  that  the  ship  rides  with  a  proper 
scope  of  cable  out ;  to  tend  her  whilst  swinging ;  to  let  go 
a  second  anchor  if  necessary;  to  manoeuvre  her  if  she 
parts  from  her  anchor  {t) ;  and  to  shift  his  berth  when 
circumstances  occur  which  make  it  necessary  in  order  to 
avoid  collision  (2^).  He  decides  as  to  the  rate  of  speed, 
and  the  canvas  to  carry  (x) ;  whether  to  run  through  a 
crowded  roadstead  at  night  or  to  bring  up  (y).  When 
brought  up  he  must  keep  an  eye  on  the  weather,  and  be 
ready  for  a  change  without  relying  entirely  upon  the  look- 
out for  a  report  (2).  It  is  his  duty  to  keep  the  master  in- 
formed of  local  rules  and  customs  of  navigation  (a). 

It  is  for  the  pilot  to  decide  upon  the  time,  place,  and 
manner  of  turning  a  ship  when  docking  {b).  The  omission 
to  set  some  head  sail,  to  help  the  ship  round,  was  held  by 
the  Privy  Coimcil  to  be  the  fault  of  the  pilot,  and  not  of 
the  master  or  crew  (c).  If  a  tug  is  in  attendance  and  the 
safety  of  the  ship  requires  it,  it  is  the  duty  of  the  pilot  to 
employ  the  tug  (d) ;  and  he  has  no  right  to  get  imder  way 
without  the  assistance  of  a  tug,  if  it  is  dangerous  to  do 


{q)  The  Argo,  Swab.  462. 

(r)  The  Agncoloy  2  W.  Bob.  10; 
The  George,  4  Not.  of  Gas.  161; 
The  Christiana,  7  Moo.  P.  0.  C.  160, 
172  ;  The  Lochlibo,  ibid.  427 ;  3  W. 
Bob.  310 ;  The  Bhosina,  10  P.  D. 
131. 

(a)  The  Gipseg  King,  2  "W.  Rob. 
637 ;  The  Rigborge  Minde,  8  P.  D. 
132,  136;  The  Monte  Rosa,  (1892) 
P.  23 ;  but  see  infra,  p.  269,  as  to 
the  dutjr  of  the  orew  to  see  that  the 
anchor  is  dear. 

{t)  The  aty  of  Cambridge,  Wood 
V.  Smith,  L.  R.  6  P.  0.  451 ;  The 
Northampton,  1  Sp.  E.  &  A.  152 ; 
The  Princeton,  3  P.  D.  90. 


(u)  As  to  where  he  has  notice  that 
he  is  in  the  way  of  a  launch :  The 
Cachapool,  7  P.  D.  217. 

(x)  The  Calabar,  L.  R.  2  P.  0. 
238;  The  MaHa,  1  W.  Rob.  96, 
110;  The  Julia,  Lush.  224;  The 
Batavier,  1  Sp.  E.  &  A.  378,  383 ; 
9  Moo.  P.  0.  C.  286 ;  The  Lochlibo, 
ubi  eupra. 

(y)  The  Zoehlibo,  ubi  supra, 

(z)  The  Princeton,  3  P.  D.  90. 

(a)  BurrellY,  Macbrayne,  18  Court 
of  Sess.  Gas.  4th  ser.  1048. 

(b)  The  Ocean  Wave,  Marshall  y. 
Moran,  L.  R.  3  P.  G.  205. 

(c)  The  Ocean  Wave,  ubi  supra. 

(d)  The  Peerless,  13  Moo.  P.  0.  G. 
484 ;  and  see  The  Julia,  Lii8h./224. 
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80  (d).  And  it  seems  that  the  pilot  is  responsible  if  the 
ship  is  got  under  way  in  weather  wheli  it  is  imprudent  to 
move  (e).  This,  however,  is  not  clear,  for,  in  some  oases, 
it  has  been  said  that  the  master  is  responsible  for  being 
under  way  in  improper  weather  (/).  "There  might  be 
suoh  a  fog  as  to  make  it  a  fault  on  (the  master's)  part  to 
allow  his  vessel  to  be  moved.  If  there  was  a  clear  and 
plain  prospect  of  danger  the  master  could  not  throw  the 
whole  blame  on  the  pilot  if  he  order  the  vessel  to  get  under 
way"(pr). 

Though  the  pilot,  it  seems,  has  no  power  to  engage  a 
tug,  it  is  his  duty,  when  the  situation  is  critical  and  the 
safety  of  the  ship  requires  it,  to  advise  the  master  to  do 
80  (A).  When  a  tug  is  engaged  it  is  his  exclusive  duty  to 
give  orders  as  to  taking  on  board  (i)  and  casting  off  (j) 
the  tow-rope,  and,  imder  ordinary  circumstances,  to  direct 
the  course  and  regulate  the  speed  of  the  tug  as  well  as  that 
of  the  ship  in  tow  {k). 

Although  the  pilot's  authority  is  paramoimt,  the  master 
is  not  free  from  responsibility.  In  The  Batavier  (/),  Dr. 
Lushington  said:  "There  are  many  cases  in  which  I 
should  hold  that,  notwithstanding  the  pilot  has  charge,  it 
is  the  duty  of  the  master  to  prevent  accident,  and  not  to 
abandon  the  vessel  entirely  to  the  pilot ;  but  that  there  are 
certain  duties  he  has  to  discharge,  notwithstanding  there 
is  a  pilot  on  board,  for  the  benefit  of  the  owners." 


{d)  See  Kennedy  y.  The  Sartnatian, 
2  Fed.  Rep.  911 ;  as  to  special 
lights,  see  The  Bipon,  10  P.  D.  66. 

{e)  The  Carrier  Dove,  Br.  &  Lush. 
113  ;  The  Loehlibo,  7  Moo.  P.  C.  C. 
427 ;  BurreU  v.  Maebraynej  ubi  tupra. 

If)  See  The  Ocean  Wave,  ubi 
supra ;  The  Girolamo,  3  Hag.  Ad. 
169 ;  infra,  p.  273 ;  The  Borueaia, 
Swab.  Ad.  94;  and  see  aupray 
p.  266. 

(ff)  Per  Sir  J.  Hannen,  The  Oak- 
field,  11  P.  D.  34,  36. 

(h)  The  Julia,  Lush.  224. 


(t)  The  Julia,  ubi  supra, 

0)  The  Energy,  L.  R.  3  A.  &  E. 
48;  Spaight  y.  Tedeaeile,  6  App. 
Gas.  217;  Clyde  Navigation  Co.  y. 
Barclay,  1  App.  Gas.  790. 

{k)  The  Ocean  Wave,  L.  R.  3  P.  0. 
205;  The  Julia,  ubi  supra;  The 
Bnergy,  ubi  supra.  See,  howeyer, 
The  SinquaH,  6  P.  D.  241 ;  and  see 
supra,  p.  201. 

(0  1  Sp.  E.  &  A.  878,  383 ;  S.  0. 
on  app.  noxn.  Netherlands  Steamboat 
Co,  y.  Styles,  9  Moo.  P.  0.  C.  286. 
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•  The  following  axe  duties  of  the  master  and  orew  for 
which  the  owners  are  held  responsible,  notwithstanding 
the  presence  on  board  of  a  compulsory  pilot.  The  master 
and  crew  must  keep  a  good  look-out,  and  keep  the  pilot 
informed  of  the  position,  movements  of,  and  possible 
danger  to  other  ships  {m) ;  they  must  have  the  anchor 
clear,  and  ready  to  let  go,  when  the  pilot  gives  the 
order  (n) ;  the  master  is  responsible  for  the  sufficiency  and 
power  of  a  tug  employed  for  ordinary  towage  service  (o), 
and  for  the  employment  of  a  tug  where  the  assistance  of 
a  tug  is  necessary  (p) ;  and  although  not  boimd  to  be 
always  on  deck  {q)j  he  is  generally  responsible  for  the 
ordinary  work  of  the  ship  being  properly  carried  on,  and 
usual  precautions  being  taken  without  express  order  from 
the  pilot  (r).  For  the  trim  of  the  ship,  and  generally  for 
her  sufficiency  as  regards  tackle  and  equipment  for  ordi- 
nary purposes  of  navigation,  the  owner  or  the  master  is 
responsible  («). 

If  the  pilot  is  below,  or  for  some  other  reason  is  not  in 
charge  of  the  deck  at  the  time  of  collision,  the  owners 
would,  it  is  conceived,  be  liable  {t). 

Where  a  ship  is  in  tow  of  a  tug,  we  have  seen  that,  as  a 
general  rule,  the  tug  is  bound  to  obey  the  orders  of  the 
pilot  in  charge  of  the  tow ;  but  in  the  absence  of  orders 
from  the  pilot,  it  is  the  duty  of  those  in  charge  of  the  tug 
to  keep  clear  of  other  ships,  and  for  a  collision  between 
the  tow  and  a  third  ship  caused  by  an  improper  alteration 


(m)  The  Batavier,  ubi  supra;  The 
Liana,  1  W.  Bob.  131 ;  4  Moo.  P. 
O.  G.  11 ;  The  VeUuquez,  L.  B.  1  P. 
G.  494 ;  The  Julia,  Lush.  224;  The 
AtUuj  2  W.  Bob.  602 ;  The  Minna, 
L.  B.  2  A.  &  E.  97;  The  Queen,  ibid, 
864 ;  The  Zona,  L.  B.  1  P.  G.  426  ; 
The  Sehwan,  The  Albano,  (1892)  P. 
419. 

(»)  The  General  Parkhill  and  The 
Centurion,  1  Pritoh.  Ad.  Dig.  172 ; 
and  see  The  Feerlees,  13  Moo.  P.  G. 
G.484;  TheMighorgaMinde,^V.J>. 


132,  136;  but  see  The  HhoHna,  10 

P.  D.  24,  131. 

(o)  The  Ocean  Wave,  ubi  supra, 

{p)  The  Julia,  ubi  supra, 

{q)  See  The  Obey,  L.  B.  1  A.  & 

E.  102;  and  see  Spaight  y.  Ted- 

eastle,  6  App.  Gas.  217,  226. 

(r)  The   Christiana,    infra;    The 

Sinquasi,   6   P.  D.  241 ;   and  see 

cases  cited  supra,  p.  246. 
(*)  Supra,  p.  266. 
[t)  See  The  Gordon,  18  Lower 

Ganada  Juiist,  109. 
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in  the  oourse  of  the  tug  made  without  orders  from  the  pilot, 
the  owners  of  the  tow  axe  liable  (u). 

A  tug  in  the  Mersey  got  orders  from  the  compulsory 
pilot  in  charge  of  the  ship  in  tow  to  "slew  the  ship  round" 
preparatory  to  docking.  The  tug  executed  the  manoeuvre 
in  an  improper  manner  by  towing  the  ship  across  the  bows 
and  foul  of  another  at  anchor.  The  owners  of  the  ship  in 
tow  were  held  liable  (;r). 

A  ship  was  in  collision  with  another  coming  out  of  dock. 
The  latter  had  not  been  reported  by  the  look-out.  It  was 
held  that  the  duty  of  the  look-out  being  to  watch  for  and 
report  vessels  in  the  river,  it  was  not  negKgence  in  them 
not  to  have  reported  the  vessel  in  dock,  and  the  Vessel 
being  in  charge  of  a  compulsory  pilot,  the  owners  were 
held  free  from  liability  (y). 

A  ship  in  charge  of  a  compulsory  pilot,  having  been  in 
collision  with  another,  drove  foul  of  a  third.  It  was  held 
that  the  owners  were  liable  in  consequence  of  the  negli- 
gence of  the  master  and  crew  in  the  following  particulars  : 
in  not  veering  out  more  chain  to  bring  the  ship  up ;  in  not 
bending  a  line  on  to  a  tow-rope,  so  as  to  enable  a  tug, 
which  came  alongside  the  ship  sued,  to  keep  her  clear  of 
the  other  ship ;  and  in  not  getting  sail  on  the  ship  (s). 
Not  sending  A  ship  in  charge  of  a  compulsory  pilot  was  riding  in  the 
in  heavy  Downs  in  heavy  weather,  and  drove  from  her  anchors  and 
weather.  fouled  another  ship.  If  some  of  her  gear  aloft  had  been 
sent  down,  she  might  have  ridden  in  safety  and  escaped 
collision.  It  was  held  by  the  Privy  Council  that  there 
was  contributory  negligence  on  the  part  of  the  master  in 
not  sending  down  the  yards,  and  that  the  owners  were 
liable.  Parke,  B.,  in  deKvering  the  judgment  of  the  Court, 
said : — "  The  step  being  one  which  every  master,  according 


(tt)  The  Sinquasi,  6  P.  D.  241.  (y)  The  Calabar,  L.  R.  2  P.  0. 

(x)  The  LoeksUy  Sail,  Ad.  Diy.      238. 
28th  March,  1887.  (z)  The  Annapolie  and  The  Golden 

Lig/U,  Lnflh.  356. 
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tb  ordinary  rules  of  navigation,  ought  to  have  taken  in 
every  open  roadstead,  where  many  vessels  were  lying,  and 
in  blowing  weather,  that  duty  was  not  exclusively  the 
pilot's,  but  that  of  the  master  also.  And  if  the  pilot  had 
given  express  orders  to  the  master  not  to  send  down  top- 
masts, &c.,  we  do  not  say  that  the  owners  might  not  have 
been  excused  from  responsibility  for  the  consequences  of 
that  omission  "  (a). 

The  owners  are  responsible  for  the  pilot's  orders  being  Owner  liable 
promptly  and  eflSciently  carried  out.     If  the  helm  is  not  ^^^^^of 
shifted  (6),  the  anchor  let  go  (c),  the  engines  stopped  {d),  or  pilot's  orders, 
the  tow-rope  cast  ofE  (e),  promptly  at  the  pilot's  order,  and 
a  collision  ensues,  the  owners  are  liable.     It  is  the  master's 
duty  to  repeat  the  pilot's  orders  (/),  and  to  see  that  they 
are  carried  out.    If,  in  carrying  them  out,  ordinary  pru- 
dence and  seamanship  require  a  particular  precaution  to  be 
taken,  it  will  be  held  to  be  negligence  in  the  master  if  the 
precaution  is  omitted.     Thus,  the  omission  to  run  out  a 
warp  or  check  line  when  docking  (pr),  or  to  cut  a  lanyard 
which  holds  two  ships  together  when  in  collision  (A),  is  held 
negligence  in  the  master  or  crew. 

In  case  of  the  pilot's  intoxication  or  manifest  incapacity,  Intezf erence 
it  is  the  duty  of  the  master  to  take  charge  of  the  ship  (e).  ^^^q  pilot. 
And  if  an  emergency  or  sudden  danger  arises,  when  the 
pilot  is  not  at  hand,  or  which  he  does  not  foresee,  the 
master  would  be  justified  in  giving,  and  it  seems  that  it 


(a)  The  Chrittiana,  Hammond  y. 
Rogers,  7  Moo.  P.  0.  0.  160,  173. 

lb)  The  Loehlibo,  7  Moo.  P.  C.  0. 
427  ;  The  JuUa,  Lush.  224  ;  The 
Indue,  12  P.  D.  46,  48. 

(<?)  The  Atlat,  2  W.  Bob.  602 ; 
The  Peerless,  13  Moo.  P.  0.  0.  484  ; 
The  Rigborgs  Minde,  8  P.  D.  132. 

{d)  The Ripon,6'Not.  of  C&8. 246. 

{e)  The  Energy,  L.  B.  3  A.  &  E. 
48. 

(/)  The  Admiral  Boxer,  Swab. 
Ad.  193  ;  The  loehlibo,  8  W.  Bob. 
310,  32&. 


{g)  The  Cynthia,  2  P.  D.  62 ;  see, 
howeyer,  Ihe  Rigborgs  Minde,  8  P. 
D.  132,  where  the  duty  to  have  a 
check  line  astern  whilst  waipiiig 
through  a  dock  was  held  to  lie  on 
the  pUot. 

(A)  Tfie  Massaehueette,  I  W.  Bob. 
371. 

(i)  The  Christiana,  Hammond  y. 
Rogers,  7  Moo.  P.  C.  C.  160,  172 ; 
The  Loehlibo,  Follok  y.  MeAlpin, 
ibid.  427;  The  Eibemia,  4  Jnr. 
N.  S.  1244.    • 
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would  be  his  duty  to  give,  on  order  necessary  for  the 
ship's  safety  (k) .  But  interference  with  the  pilot's  duties  is 
justified  only  by  urgent  necessity.  *^  I  have  said  on  many 
occasions,  and  my  ruling  has  been  confirmed  by  the  Judicial 
Committee  in  the  case  of  Hammond  y.  Rogers  (/),  that  a 
master  has  no  right  to  interfere  with  the  pilot,  except  in 
cases  of  the  pilot's  intoxication  or  manifest  incapacity,  or 
in  cases  of  danger  which  the  pilot  does  not  foresee,  or  in 
cases  of  great  necessity  "  {m).  Care  must  be  taken  not  to 
interfere  with  the  pilot  unnecessarily ;  for  if  a  collision 
occurs  in  consequence  of  improper  interference  with  the 
pilot,  the  owners  will  be  liable.  "It  would  be  a  most 
dangerous  doctrine  to  hold,  except  under  the  most  extra- 
ordinary circumstances,  that  the  master  could  be  justified 
in  interfering  with  the  pilot  in  his  proper  vocation.  If 
the  two  authorities  could  so  clash,  the  danger  would  be 
materially  augmented,  and  the  interests  of  the  owner, 
which  are  now  protected  by  the  general  principles  of  law, 
and  specific  enactments,  from  liability  for  the  acts  of  the 
pilot,  would  be  most  severely  prejudiced  "  (n). 

A  ship  (o)  waa  approaching  a  dock  with  a  view  to  enter 
under  sail,  under  the  orders  of  the  harbour  master.  The 
tide  was  falling,  and  at  a  critical  point  the  harbour  master 
gave  the  order  "  come  on."  The  ship  came  on  and  took 
the  ground,  and  was  damaged.  If,  at  the  moment  when 
the  order  to  come  on  was  given,  the  anchor  had  been  let 
go,  the  damage  would  have  been  avoided.  Two  local 
hands  had  been  taken  on  board  to  assist,  and  they  knew  of 
the  danger.  It  was  contended  that  their  knowledge  of  the 
danger  must  be  imputed  to  the  master  and  owners,  and 

ik)  The  City  of  Cambridge,  Wood  («)  Per  Dr.  Luahington  in  The 

y.  Smith,  L.  B.  6  P.  G.  451,  469;  Muria,  1  W.  Bob.  96,   110.     See 

The  Argoy  Swab.  Ad.  462.  also   The  Eibemia,  4  Jur.  N.  S. 

(/)  The  Christiana,  7  Moo.  P.  0.  1244 ;  The  Peerless,  Lush.  30  ;  The 

0.  160,  171.  I>uke  of  SusseXy  supra,  p.  202,  as  to 

.   (m)  Per  Dr.  Lushington  in  The  the  duiger  of  olaahiTig  authoritieB. 

Argo,  Swab.  462,  464.  (o)  Beney  y.  Magistrates  of  Kirk'^ 

eudhright,  (1892)  A.  G.  264. 
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that,  therefore,  the  harhour  authority  was  not  liable  for  the 
wrong  order  given  by  the  harbour-master ;  but  the  House 
of  Lords  held  that  the  fault  was  that  of  the  harbour-master 
alone,  and  that  it  would  have  been  wrong  for  the  master  or 
for  the  local  men  to  have  interfered. 

The  Girolamo  (p)^  a  ship,  with  a  pilot  on  board,  was  Whetiier 
under  way  in  the  Thames  in  a  fog  so  dense  that  she  could  ^ot  re^n- 
not  proceed  without  danger  to  other  craft.     Sir  J.  Nicholl  8^^®  ^^^  ^8r 

,    .  _      ,  ,  under  way  in 

expressed  an  opinion  that,  imder  such  circumstances,  it  was  too  dense  fog. 
the  duty  of  the  master  to  take  the  charge  of  the  ship  out 
of  the  pilot's  hands,  and  to  bring  her  up.  In  other  cases, 
however,  it  has  been  doubted  whether  the  master  would  be 
justified  in  exercising  his  own  discretion  in  such  a  case ; 
and  the  better  opinion  seems  to  be  that  the  pilot  is  alone 
responsible  for  bringing  the  ship  up  when  necessary  (^). 

It  has  been  held  that  when  the  pilot  was  taking  a  ship  Navigating 
on  the  wrong  side  of  the  river,  in  direct  violation  of  the  of  river"^ 
law,  the  master  was  not  in  fault  for  not  interfering,  and 
that  he  would  not  have  been  justified  in  doing  so  (r).  In 
The  Julia,  Lord  Kingsdown  said  that  for  a  master  to  give 
to  the  man  at  the  wheel  a  different  order  from  that  given 
by  the  pilot,  while  a  tug  was  coming  alongside  to  take  the 
tow-line  on  board,  was  '^misconduct  in  the  master  and 
disobedience  to  the  orders  of  the  pilot "  (s).  So,  if  the 
master,  against  the  pilot's  orders,  takes  on  board  and  makes 
fast  the  tow-line,  he  and  his  employers,  the  shipowners, 
will  be  liable  for  a  collision  thereby  occasioned  (f). 

It  is  not  improper  interference  on  the  part  of  the  master  Saggestions 
to  make  suggestions  to  the  pilot  or  to  offer  him  advice  (u).  *^P^^*- 
And,  in  case  of  a  manifest  danger,  it  is  the  duty  of  the 
master  to  interfere  to  this  extent.    In  a  salvage  case,  where 

(p)  3  Hag.  Ad.  169.  But  aliter  as  to  lights ;  The  Bipon, 

(q)  The  Iforih  American  and  The  10  P.  D.  66. 

Wild  Moee,  2  Mar.  Law  Gas.  0.  S.  («)  Lush.  224 ;  and  see  The  Loch- 

319 ;  The  Loehlibo,  3  W.  Rob.  310,  libc,  ubi  supra. 

320 ;  7  Moo.  P.  0.  0. 427 ;  and  see  (0  The  Julia,  ubi  supra, 

supray  p.  266.  («)  The  Lochliho,  ubi  tupra ;  The 

(r)  The  Argo,  Swab.  Ad.   462.  OakJUld,  11  P.  D.  34. 

M.  T 
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Duty  of 
master  to 
advise  pilot 
of  ship^s 
peouliarities. 

Dock  or  har- 
bour-master 
in  charge. 


a  ship  in  charge  of  a  pilot  was  in  tow,  and  the  conrse  given 
to  the  tug  by  the  pilot  was  clearly  dangerous  and  wrong. 
Lord  Campbell,  in  delivering  the  opinion  of  the  Privy 
Council,  said :  '^  The  master  of  the  tug,  watching  the  course 
the  licensed  pilot  pursues,  if  he  finds  that  this  course  will 
lead  the  vessel  into  danger,  is  bound  to  interfere  and  make 
a  communication  to  the  master  of  the  ship,  instead  of 
making  himself  instrumental  to  the  destruction  of  life  and 
property  "  (t?).  And  we  have  seen  that,  imder  some  cir- 
cumstances, it  is  the  duty  of  the  master  of  a  tug  towing  a 
ship  which  is  in  charge  of  a  pilot,  to  alter  his  course  for 
the  purpose  of  keeping  clear  of  other  craft,  without  waiting 
for  orders  from  the  pilot  {x). 

In  The  Lochliho  (^),  Dr.  Lushington  discusses  at  length 
the  question,  what  amount  of  interference  with  the  pilot  in 
the  performance  of  his  duties  will  make  the  owners  liable. 
An  order  given  by  the  master  or  crew  to  the  helm,  and 
repeated  mechanically  by  the  pilot,  amounts  to  ''illegal 
interference ; "  but  mere  suggestion  to,  or  consultation 
with,  the  pilot  is  not  interference.  Even  a  wrong  order  to 
the  helm  suggested  by  the  master,  and  adopted  advisedly 
by  the  pilot,  is  not  interference  on  the  part  of  the  master 
such  as  to  make  the  shipowner  liable  (z). 

Where  there  is  any  peculiarity  of  the  ship  which  makes 
her  difficult  for  a  stranger  to  handle,  it  is  clearly  the  duty 
of  the  master  to  offer  his  experience  and  advice  to  a  pilot 
who  is  a  stranger  to  her  (a). 

In  many  ports  the  harbour  or  dock-master  has  power, 
by  Act  of  Parliament,  to  regulate  the  movements,  mooring, 
and  berthing  of  ships.  When  a  vessel  is  acting  imder  the 
orders  of  such  a  person  her  owners  are,  as  regards  liability 
for  damage  done  by  her,  in  the  same  position  as  when  she 


(v)  The  Duke  of  ManeheateVy 
Sheraby  y.  Hibberty  5  Not.  of  Cas. 
470,  4*76. 

(x)  The  Sinquaaif  euprOf  p.  201. 


(S^)  3  W.  Rob.  310 ;  affd.  on  app. 
7  Moo.  P.  C.  C.  427. 

(z)  The  Oakjield,  11  P.  D.  34. 

(a)  Cf.  The  Meteor,  Ir.  Rep.  9 
£q.  667 ;  aupray  p.  266. 
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is  in  charge  of  a  oompulBoiy  pilot ;  the  dock-master  is  not 
their  servant,  and  they  are  not  liable  for  damage  caused  by 
his  negligence  (i).  Thus. it  was  held  that  a  ship  which 
was  damaged  by  another  falling  over  against  her  at  low 
water  was  not  entitled  to  recover  damages  against  the 
other,  the  latter  having  been  berthed  under  the  directions 
of  the  dock-master  (c). 

But  in  a  place  where  vessels  are  required  to  take  up 
their  berths  under  the  orders  of  a  harbour-master,  if,  with- 
out any  directions  from  him,  a  ship  takes  up  a  berth  at 
which  she  is  afterwards  injured  by  another  properly  berthed, 
she  cannot  recover  against  the  latter  {d). 

If  ordered  to  do  so  by  the  dock  authorities,  a  ship  must 
send  down  her  yards ;  and  she  must  shift  her  berth,  even 
after  she  has  been  properly  moored  by  their  order,  and 
though  she  is  safer  where  she  is  {e). 

If,  in  carrying  out  the  orders  of  the  dock-master,  ordi- 
nary prudence  would  suggest  that  a  particular  precaution 
should  be  taken,  a  vessel  neglecting  to  take  that  precau- 
tion will  be  held  to  be  in  fault.  Thus  when  a  ship  was 
being  moved  under  the  orders  of  *  a  dock-master,  and 
negligently  omitted  to  use  a  check  rope,  her  owners  were 
held  liable  for  damage  she  did  to  other  craft  in  conse- 
quence (/). 

So,  if  a  vessel  ordered  to  shift  from  a  berth  to  make 
room  for  another,  moors  so  close  that  the  swell  of  passing 
traffic  causes  her  to  range  up  against  the  other,  she  will 
be  held  liable  (g).  But  where  the  dock-master  gives  a 
specific  order,'it  seems  that  it  must  be  obeyed,  though  those 
on  board  the  ship  may  doubt  its  prudence  (A). 

{b)  Of.  The  Ntw  York  Faehet,  4  E.  268. 

Low.  Canada  Bep.  343.  (/]  The  Cynthia,  2  P.   D.  62 ; 

(e)  The  Economyy  1  Pritcb.  Ad.  see  also  The  ExcehioTj  L.  B.  2  A.  & 

Dig.   3rd  ed.   286 ;    and  6gq  The  E.  268. 

Bilbaoy  Lush.  149.  {jg)  The  Greenpointy  18  Fed.  Bep. 

{d)  The  Jacob,  1  Pr.  Ad.  Dig.  186. 

3rd  ed.  286.  (A)  See  JReney  v.  Magistrates  of 

(e)  The  £xeel8ior,  L.  B.  2  A.  &  Kirkcudbriyhi,  supra,  pp.  112,  272. 

t2 
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A  ship  going  out  of  dock  under  the  orders  of  a  dock- 
master  was  offered,  and  accepted,  the  services  of  the  dock 
company's  tug.  Through  want  of  power  in  the  tug  a 
collision  occurred.  The  owners  were  held  liable,  there 
being  no  obligation  upon  them  to  accept  the  services  of 
the  tug,  or  on  the  company  to  supply  one  (»). 
Liability  of  "Whether  the  dock  or  harbour  authority  is  liable  for 
harbour  injury  done  by  a  ship  whilst  in  charge  and  acting  under 

authority  for    ^\^q  orders  of  the  dock  or  harbour-master  has  not  been 

oouision 

caused  by        expressly    decided.     In    a    case    before    the    Admiralty 
mMte^s"         Division  (A),  it  was  assumed  that  they  would  be  liable  for 
negligenee.      the  negligence  of  the  harbour-master;   and  such  would 
seem  to  be  the  law,  provided  the  harbour-master  is  acting 
within  the  scope  of  his  employment  by  the  harbour  autho- 
rity (0. 

Position,  In  considering   the   shipowner's   liability  for  collision 

r^poDsibility  where  pilotage  is  compulsory,  we  have  seen  that  the  law 
of  master  assigns  certain  duties  to  the  master  and  others  to  the 
is  on  board,  pilot ;  and  that,  if  the  master  interferes  with  the  pilot  in 
his  own  province,  he  does  so  at  the  risk  of  making  his 
owner  liable  in  case  of  collision.  It  is  frequently  the  duty 
of  a  master  to  take  a  pilot  {m)  in  waters  where  there  is  no 
compulsion  of  law  to  do  so,  and  questions  have  arisen  as 
to  the  scope  of  the  master's  authority  and  duty  when  a 
pilot  is  on  board  under  such  circumstances,  and  as  to  his 
liability,  not  only  in  respect  of  damages  for  collision,  but 
for  other  matters  connected  with  the  navigation  of  the  ship. 
There  is  reason  to  think  that  outside  the  law  courts 
nautical  opinion  is  by  no  means  unanimous  in  assigning  to 
the  master  the  subordinate  position  in  which  he  is  placed 
by  the  Admiralty  decisions. 

i)  The  Belgic,  2  P.  D.  67,  note.  Gas.  4th  ser.  406  ;    Shaw,  SaviU, 

Jc)  See  above,  p.  HI.  and  Albion  Co.  v.  Timaru  Harbour 

(/)  See  on  this  question  Mers&y  Board,    15  App.    Cas.    429;    The 

Bock  Trustees  v.  Oibbs,  L.  R.  1  H.  Apollo,  (1891)  App.  Oas.  499,  supra, 

L.  93:  Metcalfe  Y.  Eetherington,  11  -p.  \\2\  The  Burlington,  72  L.  T. 

Ex.  267;  6  H.  &  N.  719;  Holman  602;  TheRatata,  (1897)  P.  118. 

Y.  Irvine  Sarbour  lyuaiees,  4  Sess.  (m)  See  ii^a,  p.  279. 
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It  is  possible  that  the  dootrine  of  the  Admiralty  Court  In  H.m:.'8 
with  reference  to  the  supreme  authority  of  the  pilot  may  *^* 
have  originated  in  antiquated  regulations  for  the  Royal 
Navy,  which  provide  that  the  pilot  is  to  "  have  the  sole 
charge  and  command  of  the  ship  "  ;  that  he  is  to  give  the 
orders  for  navigating  the  ship,  and  that  the  captain  is  to 
see  them  carried  out  (n).  This  view  of  the  pilot's  position 
and  duties  probably  dates  from  the  days  when  the  navi- 
gating and  fighting  branches  of  the  service  were  entirely 
distinct.  Later  regulations  (of  1808  to  1893)  are  very 
different.  Art.  1007  of  the  existing  regulations  of  1893 
expressly  provides  that  the  captain  and  navigating  officer 
are  to  *'  attend  particularly  to  his  (the  pilot's)  conduct," 
and  that  if  he  is  "  not  qualified  to  conduct  the  ship  "  or 
runs  her  into  danger,  he  is  to  be  "removed  from  charge"; 
"  and  if  the  ship  be  at  any  time  damaged  through  the 
ignorance  or  negligence  of  the  pilot,  when  a  common 
degree  of  attention  on  the  part  of  the  captain  and  navi- 
gating officer  would  have  prevented  the  disaster,  those 
officers  will  be  deemed  to  have  neglected  their  duty." 
Under  this  article  it  is  held  by  the  Lords  of  the  Admi- 
ralty that,  if  a  ship  gets  ashore  on  a  well-known  sand  in 
consequence  of  an  obviously  wrong  course  given  by  the 
pilot,  the  captain  is  responsible.  Thus,  in  the  case  of  The 
Vigilant,  which  got  ashore  on  the  Ghmfleet  Sand  on  the 
22nd  of  October,  1862,  with  a  pilot  on  board,  the  captain 
and  the  master  were  severely  censured  by  the  Lords  of  the 
Admiralty  (o). 

The  opinion  of  the  Elder  Brethren  of   the  Trinity  Opinion  of 
House  upon  the  respective  duties  of  master  and  pilot  is  ^thren  of 
as  follows : — "  That  in  well-conducted  ships  the  master  the  Trimiy 
does  not  regard  the  presence  of  a  duly  licensed  pilot  in 
compulsory  pilot  waters  as  freeing  him  from  every  obliga- 

• 

(ft)  MSS.  Eegnlations  for  1790,  {o)  See  Report,  &o.  of  the  Un- 

in  the  Admizalty  Library  at  White-      seawortihy  Ships'  GommiflBion,  1874,* 
hall.  YoL  2,  p.  628. 
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tion  to  attend  to  the  safety  of  the  vessel ;  but  that,  while 
the  master  sees  that  his  officers  and  crew  duly  attend  to 
the  pilot's  orders,  he  himself  is  bound  to  keep  a  vigilant 
eye  on  the  navigation  of  the  vessel,  and,  when  exceptional 
oiroumstances  exist,  not  only  to  urge  upon  the  pilot  to  use 
every  precaution,  but  to  insist  upon  such  being  taken." 
And  they  add,  that  this  is  the  view  generally  taken  by 
shipowners  (p). 

The  opinion  of  the  Board  of  Trade  as  to  the  respon- 
sibility of  the  master  is  that ''  he  is  bound  to  exercise  a 
vigilant  supervision,  and  that,  though  the  advice  of  the 
pilot  is  of  the  greatest  value,  the  master  is  not  bound  to 
follow  it  implicitly,  if  it  appears  in  his  deliberate  judg- 
ment to  involve  danger  to  the  ship."  In  accordance  with 
this  opinion,  the  Board  of  Trade  holds  that  it  rests  with 
the  master  to  decide  whether  in  bad  weather  he  will  get 
under  way  for  sea,  and  to  say  whether,  imder  threatening 
circumstances,  he  wiU  proceed  or  turn  back  {q). 

The  Legislature  has  not  defined  the  duties  of  the  pilot ; 
but  it  assumes  that  it  is  the  pilot's  duty  to  conduct  the 
navigation  of  the  ship.  In  the  Merchant  Shipping  Act^ 
1894,  he  is  spoken  of  as  "  having  the  conduct,"  "  having 
command  or  charge,"  "having  charge,"  "  taking  charge," 
and  "  acting  in  charge  "  of  the  ship ;  the  master  is  required 
to  "  give  the  charge  of  piloting  the  ship  to  him  "  (r). 

In  the  Suez  Canal  there  is  a  fixed  and  compulsory 
charge  for  pilotage,  but  the  pilot  does  not  supersede  the 
master  in  the  command  and  conduct  of  the  ship.  He  is 
on  board  only  as  the  adviser  of  the  master ;  the  respon- 


(p)  See  note  (o),  aniey  p.  277. 

(q)  See  a  letter  from  T.  Gray, 
Esq.,  to  the  Mercantile  Marine 
Association,  4th  Oct.  1873,  Unsea- 
worthy  Ships'  Commission,  1874, 
Tol.  2,  p.  627.  As  to  the  view 
taken  by  the  Admiralty  Court  on 
this  point,  see  above,  p.  266. 


(r)  See  as.  595,  596,  624,  633, 
742 ;  and  per  Brett,  L.J. ;  The 
Guy  MannetHtiff,  7  P.  D.  132,  134. 
See  also  The  Clan  Gordon,  7  P.  D. 
190,  where  it  was  held  tiiat  the 
words  "  any  person  havin?  the 
oare  of  *'  a  ship  did  not  rcSer  to 
or  properly  deeoribe  a  compulsory 
pilot. 
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sibilitj  es  regards  the  navigation  of  the  ship  remains  with 
the  master.  It  is  believed  that  the  position  of  the  pilot 
and  the  liability  of  the  shipowner  is  the  same  in  France 
and  in  Spain  («) ;  but  in  Germany  and  in  Portugal  {t) 
the  law  is  similar  to  that  of  England.  In  America  it 
seems  that  the  ship  is  liable  in  rem,  but  that  the  shipowner 
is  not  liable  in  personam  where  he  is  compelled  to  employ 
the  first  pilot  who  offers  (u). 

If  a  vessel  sails  from  a  port  where  there  is  an  establish-  Necessity  for 
ment  of  pilots,  and  the  character  of  the  navigation  requires  roj^rds 
one,  it  has  been  held  that  the  warranty  of  seaworthiness  insurance, 
in  a  policy  of  insurance  is  not  complied  with  if  a  pilot  is 
not  taken  {x).  And,  according  to  an  early  case  (t/),  if  a 
pilot  taken  on  board  in  pursuance  of  the  statute  leaves  the 
ship  before  the  voyage  is  completed,  the  policy  is  vitiated. 
Law  V.  Mollingworth  has,  however,  been  frequently  doubted, 
and  it  is  not  clear  upon  what  the  judgment  is  founded. 
So  far  as  it  decides  that  underwriters  are  not  liable  for 
the  master's  negligence  in  not  taking  and  retaining  a  pilot 
at  a  port  other  than  that  from  which  the  ship  sailed,  it 
must  be  considered  as  overruled  by  later  cases  (s).  There 
is,  however,  authority  to  the  eflEect  that,  where  at  different 
stages  of  the  voyage  a  different  equipment  is  required,  the 
warranty  of  seaworthiness  in  a  policy  is  not  complied  with 
imless  the  ship  is  properly  equipped  at  each  stage  (a). 


(«)  See  the  Suez  Canal  Bega- 
lations  of  Ist  July,  1878,  tn/ra, 
p.  604 ;  The  Ouy  Mannering,  7  P. 
D.  62,  132.  The  Spanish  Oom- 
meroial  Code,  Art.  834,  expressly 
provides  that  the  presence  on  board 
of  a  pilot  shall  not  exempt  the  ship- 
owner frGm  liability.  It  was  held 
reoently,  in  The  Augusta,  6  Asp. 
Mar.  Law  Cas.  58,  161,  that  in 
France  (Havre)  the  pilot  advises 
and  does  not  supersede  the  master ; 
so  as  to  Dannl]^  river-pilots :  The 
Agnes  Otto,  12  P.  D.  66. 

{t)  See  Com.  Code  (Spain),  Art. 
834;  (Portugal),  Art.  4V2  (3). 


(«)  Smith  V.  Cowdry,  1  How.  28 ; 
The  China,  7  Wall.  53 ;  Smith  v. 
The  Creole,  2  Wall.  jun.  485 ;  Ex 
parte  MeNeal,  13  Wall.  236 ;  Busy 
V.  Donaldson,  4  Dallas,  206  ;  FUmi- 
gan  v.  Washington  Insurance  Co.^  7 
Barr.  306. 

(z)  Phillips  V.  ffeacUam,  2  B.  & 
Ad.  280. 

(y)  Laic  V.  Hollingsvoorth,  7  T.  B. 
160. 

(2)  Dixofi  V.  SadUr,  6  M.  &  W. 
at  p.  415. 

(a)  Quebec  Marine  Ifuuranee  Co, 
T.  Commercial  Bank  of  Canada,  L.  K. 
3  P.  C.  240.     See  farther,   The 
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Possibly  this  prinoiple  might  be  applied  to  unseaworthiness 
due  to  the  absence  of  a  pilot. 

And  it  is  apprehended  that,  although  there  be  no  insur- 
ance, it  is  the  duty  of  the  master  to  take  a  pilot  if  he 
is  unacquainted  with  the  locality,  and  the  nature  of  the 
navigation  is  such  that  a  prudent  seaman  would  not 
attempt  to  navigate  v\dthout  one. 
Master's  As  regards  the  master's  responsibility  for  collision  whilst 

l^!^^oJ^  his  ship  is  properly  in  charge  of  a  pilot,  it  is  seldom  that 
with  pilot  on    ^ny  question  can  arise.     For  a  collision  caused  by  the  fault 
Inreeoeotof    ^^  ^®  "pilot  the  master  is  not  answerable  in  damages  (J), 
damages.         The  numerous  cases  upon  compulsory  pilotage  which  have 
defined  the  duties  of  the  pilot  on  the  one  hand,  and  of  the 
master  and  crew  on  the  other,  would  seem  to  assign  those 
duties  to  pilot,  master,  and  crew,  for  all  purposes,  and  not 
only  for  the  purpose  of  determining  the  owner's  liability 
for  damages  in  case  of  collision.     Thus,  in  a  matter  which, 
upon  the  question  of  the  shipowner's  liability  for  damages, 
is  held  to  be  within  the  pilot's  province,  it  would  seem  that 
In  respect  of    the  master  could  not  properly  be  held  responsible  in  respect 
of  his  certificate  at  a  Board  of  Trade  enquiry.     But  this 
has  not  always  been  the  view  taken  by  courts  of  enqxiiry. 
With  regard  to  the  ship's  speed,  a  court  of  enquiiy  has  held 
it  to  be  a  matter  for  which  the  master  is  responsible  {c) ; 
while  the  Admiralty  Court,  we  have  seen,  holds  the  pilot 
answerable  for  speed.    As  to  taking  a  ship  to  sea  in  bad 
weather,  courts  of  enquiry,  and  the  Board  of  Trade,  throw 
the  responsibility  on  the  master  (d).     The  Admiralty  deci- 
sions upon  the  point  are  not  clear  (e).     The  general  rule, 
however,  must  be,  that  a  master  is  not  answerable  in  respect 

William^  6  G.  Itob.  316 ;  The  Ports-  master  was  held  in  fault  for  the 

mouthj  ibid.  p.  317 ;  Lowndes,  In-  ship's  speed  at  a  Board  of  Trade 

sorance,  2nd  ed.  96.  enqniry. 

(b)  See  3  Kent's  Gomm.  §  176 ;  {d)  See  Report  of   the  Unsea- 

The  Oetavia  Stella^   6  Asp.   Mar.  worthy  Ships'  Gommission,  toI.  2, 

Law  Gas.  182.  p.  627  ;  supra,  p.  278. 

{c)  In  The  Ostrich  and  The  Ben^  {e)  See  oases  oited  supra^  p.  273. 

how^  Mitoh.  Mar.    Beg.   1878,  a 


his  certificate. 
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of  his  oertificate  for  matters  whioh  are  within  the  provinoe 
of  the  pilot  (/). 

The  same  rale  applies  with  regard  to  penalties  imposed  Id  respect  of 
by  Act  of  Parliament  for  infringement  of  local  bye-laws  f^p^^  **' 
or  regulations  with  reference  to  the  navigation  of  ships,  navigation. 
The  master  is  not  liable  to  such  penalties  where  the  act  is 
that  of  the  pilot,  and  done  by  the  pilot  in  the  performance 
of  his  duty  {g). 


In  what  Watbus  and  for  what  Ships  Pilotage  is 

compdlsokt. 

Compukory  pilotage  exists  only  in  waters  within  the  In  what 
jurisdiction  of  a  duly  constituted  pilotage  authority,  and  ^hat  sMm  ^' 
for  certain  classes  of  ships  upon  particular  voyages  (A),  pilotage » 

compQiflory. 

Some  of  the  principal  pilotage  authorities,  such  as  the 
Trinity  Houses  of  London,  Hull,  Newcastle,  and  Leith, 
were  originally  constituted  by  charter ;  but  these,  as  well 
as  various  other  authorities  existing  roimd  the  shores  of 
the  United  Kingdom,  are  now  regulated  by  Act  of  Parlia- 
ment. The  Acts  relating  to  pilotage  are  general  and  local. 
The  general  law  as  to  pilotage  is  contained  in  the  Merchant 
Shipping  Act,  1894  {i).  The  local  Acts  are  stated  below 
(p.  287)  in  connection  with  the  places  to  which  they  relate. 
The  Merchant  Shipping  Act  authorizes  bye-laws  to  be  made 
for  the  regulation  of  pilotage,  which  in  some  cases  are 
required  to  be  approved  by  her  Majesty  in  Council. 

To  ascertain  whether,  in  a  particular  case,  pilotage  is 
compulsory  or  not,  it  is  necessary  to  consider  the  combined 
effect  of  the  general  and  local  Acts,  and  of  the  bye-laws 

(/)  See   The   Vesta^  before   the  ringttm,  16  Victoria  L.  R.  449. 
Wreck  CommisBioner,  Times,  Sep-  (A)  For  foreign  and  colonial  laws, 

tember  Idth,  1879.  see  infruy  p.  305. 

{g)  See  OakUy  v.  Speedy,  40  L.  T.  (t)  67  &  68  Vict.  o.  60,  Part  X. 

N.  S.  881 ;  Miehell  v.  Brown,  28  See  also  89  &  40  Vict.  o.  36,  s.  141. 
L.  J.  Ad.  53;   FuUarton  y.  Car- 
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f or  the  time  being  in  force  under  them.  The  question  ib 
frequently  one  of  great  difficulty. 

By  57  &  58  Vict.  o.  60,  s.  603,  compulsory  pilotage 
was  continued  in  all  districts  and  for  all  ships  (k)  in  and 
for  which  pilotage  was  compulsory  on  the  1st  of  January, 
1895,  the  date  of  that  Act  coming  into  operation.  The 
extent  to  which  pilotage  is  compulsory  can,  therefore,  be 
ascertained  only  by  reference  to  the  general  and  local  Acts 
relating  to  pilotage  in  operation  at  that  date.  The  general 
Act  of  that  date  was  17  &  18  Vict.  c.  104  ;  and  that  Act 
refers  the  enquirer  back,  in  similar  terms,  to  the  Act 
which  was  in  force  immediately  before  it  came  into  opera- 
tion (1st  May,  1855),  namely,  6  Geo.  IV.  c.  125  (/). 

By  the  same  section  (sect.  603)  of  the  Act  of  1894,  it 
is  provided  that  all  exemptions  from  compulsory  pilotage 
in  force  on  the  1st  of  January,  1895,  shall  be  continued. 
It  was  held  that  the  corresponding  provision  of  the  Act  of 
1854  was  general,  and  that  its  operation  was  not  restricted 
by  subsequent  parts  of  the  same  Act  which  related 
exclusively  to  the  London  Trinity  House  (w). 

The  following  section,  sect.  604  (1),  however,  restricts 


gers^befcween    ^®  operation  of  sect.  603.     It  imposes  compulsory  pilotage 

places  in  the 

United 

Kingdom. 


on  all  vessels  carrying  passengers  between  places  situated 
in  the  British  Islands.  So  far  as  sect.  604  is  inconsistent 
with  sect.  603,  the  former  section  prevails.  Pilotage, 
therefore,  is  compulsory  for  vessels  carrying  passengers 
between  the  places  mentioned  above  (n),  although  they 


{k)  In  Part  X.  of  the  Act, 
*'ship"  includes  foreign  ships; 
see  s.  672. 

(I)  There  is  some  doubt  as  to 
how  far  the  Act  of  Qeo.  4  is  general, 
and  how  far  it  relates  only  to  the 
London  Trinity  House  pilotage. 
The  preamble  and  some  of  its 
provisions  appear  to  confine  its 
operation  to  London  Trinity  House 
pilotage  ;  see  The  Eden,  2  W.  Rob. 
442;  Attorney -General  v.  CaM,  3 
Price,  302  ;  The  Maria,  1  W.  Rob. 


95  ;  but  in  Ti/ne  Improvement  Com^ 
missioners  v.  General  Steam  Naviga^ 
tion  Co.,  L.  R.  2  Q.  B.  65,  it  was 
held  to  apply  to  pilotage  on  the 
Tyne  ;  and  in  The  Killamey,  Lush. 
427,  to  HuU  pilotage;  and  some  of 
its  sections  are  clearly  of  general 
application ;  see  Bexlby  v.  Scott,  7 
M.  &  W.  93 ;  Carruthera  v.  Side- 
botham,  4  M.  &  S.  77 ;  The  Hankow, 
4  P.  D.  197. 

im)  See.i«/ra,  p.  298. 

(n)  A  vessel  must  have  at  least 
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were  exempt  under  6  Geo.  lY.  c.  125  (o) ;  and  it  seems 
that,  in  the  absence  of  express  proyision  upon  the  point, 
sect.  604  overrides  all  exemptions  from  compulsory  pilotage, 
whether  by  Order  in  Council  or  statute. 

The  following  decisions  illustrate  the  effect  of  the  above  Ulustntioiis. 
sections.  Notwithstanding  the  words  of  17  &  18  Vict. 
c.  104,  s.  379,  purporting  to  exempt  certain  classes  of 
ships  in  the  London  Trinity  House  district,  "when  not 
carrying  passengers,"  those  ships,  if  exempt  under  the 
Act  of  Greorge  IV.,  are  not  required  to  take  pilots  though 
carrying  passengers,  unless  they  are  plying  between  places 
in  the  British  Islands.  Thus  a  vessel  on  a  voyage  from 
London  to  the  Baltic,  with  passengers  on  board,  is  not 
required  to  take  a  pilot  in  the  Thames  (p).  But  a  vessel 
whilst  she  is  within  the  port  to  which  she  belongs  (^), 
an  Irish  trader  in  the  Thames  (r),  and  a  coaster  {h) 
(though  exempt  by  the  Act  of  Geo.  IV.),  must  take  a 
pilot  if  canying  passengers  between  the  places  mentioned 
above. 

The  Marmion^  a  steamship  with  passengers  on  board,  on 
a  voyage  from  Leith  to  London,  was  in  collision,  by  her 
own  fault,  in  the  Thames  above  Ghravesend,  within  the 


one  paasenger  on  board  to  come 
-withm  the  operation  of  b.  364 ;  The 
Manna,  L.  B.  1  A.  &  E.  283 ;  The 
Zion,  L.  R.  2  A.  &  £.  102;  on  app. 
ibid,  2  P.  G.  625.  The  marginal 
note  to  B.  604  of  the  M.  S.  Act, 
1894,  which  deecribes  that  Beotion 
as  relating  to  **home  trade  paa- 
aenger  Bhips,"  Beems  incorrect;  see 
0.  742  of  the  same  Act. 

(o)  The  Temora,  Luah.  17. 

Ip)  lUg,  ▼.  Slantony  8  Ell.  &  B. 
445;  and  Bee  The  Earl  of  Auckland^ 
LoBh.  164 ;  on  app.  ibid,  387 ;  The 
Moeelle,  32  L.  T.  N.  S.  670. 

{q)  Exempt  (semble)  by  6  G^.  4, 
0.  125,  8.  69,  and  17  &  18  Vict. 
c.  104,  8.  353 ;  Dublin  Fort  and 
Doeke  Board  v.  Shannon^  Ir.  Bep. 
7  0.  L.  116;  21  W.  R.  Dig.  233. 


There  ia  Bome  doubt  whether  the 
Act  of  6  Geo.  4,  c.  125,  applied  to 
Ireland :  see  The  £den,  2  W.  Rob. 
442.  The  port  to  which  a  ship 
belongs  is  her  port  of  registry  for 
the  time  being :  57  &  68  Vict, 
o.  60,  8.  13.  it  has  been  stated 
(Pilotage  Committee  Report,  1888) 
that  it.ifl  the  practice  of  some  owners 
to  register  their  shipa  trading  to 
London  at  some  other  port  in  order 
that  pilotage  may  be  compulsory, 
so  that  they  may  not  be  liable  m 
case  of  collision. 

(r)  The  Temora,  Lush.  17. 

(t)  The  Marmion,  General  Steam 
Navigation  Co.  v.  London  and  Edin- 
burgh Shipping  Co.,  Mitch.  Mer. 
Reg.,  Ist  June,  1877 ;  reported  on 
another  point,  2  Ex.  P.  467. 
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port  of  London.  Her  master  had  a  pilotage  certificate 
from  Orfordness  to  Gravesend.  At  the  time  of  the  ooUi- 
sion  the  ship  was  in  charge  of  a  Trinity  pilot.  The  defence 
of  compulsory  pilotage  being  set  up,  it  was  contended  that 
the  ship  was  exempt  as  being  a  coaster  within  6  Geo.  IV. 
c.  125,  8.  59.  It  was  held  that  she  was  not  exempt ;  and 
that,  being  in  charge  of  a  compulsory  pilot,  her  owners 
were  not  liable  (t). 

The  Hankow  (u),  a  steamship  with  passengers  on  board, 
and  belonging  to  the  port  of  London,  on  her  voyage  from 
Australia  to  London,  was  in  collision  in  the  port  of  London, 
whilst  in  charge  of  a  Trinity  river  pilot  taken  on  board  at 
Ghravesend.  It  was  held  that  pilotage  was  compulsory, 
and  that  her  owners  were  not  liable.  The  charter  of 
James  II.  to  the  London  Trinity  House  being  produced, 
it  was  held  that  the  port  of  London  was  a  place  for  which 
"particular  provision"  as  to  pilotage  had  been  made, 
within  the  meaning  of  6  Geo.  IV.  c.  125,  s.  59 ;  and,  con- 
sequently, that  there  was  no  exemption  from  liability. 
Pilotage  is  not  compulsory  for  ships  in  distress,  ships 
c^pukory  unablc  to  obtain  a  qualified  pilot,  ships  docking  or  changing 
pUotage.  moorings  in  port  (a;),  or  certain  foreign  ships  under  60 
tons,  exempted  by  Order  in  Coimcil  under  4  Geo.  IV. 
0.  77,  s.  5,  or  6  Geo.  IV.  c.  125,  s.  60  (y). 


General  ex- 


■I 


[t)  The  Marmion,  ubi  supra, 
i)  4  P.  D.  197.  The  learned 
Lge  oonflidered  that  the  case  was 
governed  hy  The  Killamey^  Lush. 
427,  and  that  The  Stettin,  Br.  & 
Lush.  199,  was  not  to  be  followed. 
The  qnestion  as  to  the  oonstruction 
of  the  Act  of  Geo.  4  was  decided  in 
accordance  with  The  Stettin  in  The 
General  Steam  Navigation  Co.  v.  The 
British  and  Colonial  Steam  Naviga^ 
tion  Co.,  L.  R.  3  Ex.  330 ;  on  app. 
ibid.  4  Ex.  238  (see  supra,  p.  256). 
It  seems  doubtful  whether  the 
decision  in  The  Hankow,  that  the 
charter  of  James  II.  was  a  par- 
ticular provision  within  the  mean- 
ing of  tne  Aot  of  Geo.  4,  iaoorreot; 


see  62  Qeo.  Z,  c.  39,  s.  32 ;  48  Geo.  3, 
0.  104,  s.  29 ;  4  Geo.  4,  o.  77  ; 
Orders  in  Council  of  13th  Dec. 
1843 ;  3rd  Sept.  1844 ;  8th  Aug. 
1845. 

{x)  67  &  58  Vict.  c.  60,  s.  696 ; 
as  to  this  exemption,  see  The  Vic- 
toria, Ir.  Rep.  1  Eq.  336;  The 
Maria,  h.  R.  1  A.  &  E.  368; 
Gregory  v.  Jones,  90  L.  T.  42,  infra, 
p.  286,  note  {d) ;  and  as  to  a  simi- 
lar exemption  under  the  Act  of 
G^.  4,  see  Thornton  v.  Boland,  2 
Bing.  219 ;  Mcintosh  v.  Slade,  6  B. 
&  0.  657  ;  and  as  to  the  law  under 
5  Geo.  2,  c.  20,  see  Rex  v.  Lamb,  5 
T.  R.  76 ;  Bex  v.  Neale,  8  T.  R.  241. 

(y)  Orders  in  GounoU  of  -  13th 
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Another  general  exemption  from  oompulsorj  pilotage  Ships  paaring 
ifl  created  by  67  &  58  Vict.  o.  60,  b.  606,  wldch  is  ea  *aX|e ' 

follows  : —  oiatrict. 

"  (1.)  The  master  and  owner  of  any  sliip  passing  through 
any  pilotage  district  in  the  United  Kingdom  on  a  voyage 
between  two  places  both  situate  out  of  that  district  (z),  shall 
be  exempted  from  any  obligation  to  employ  a  pilot  in  that 
district,  or  to  pay  pilotage  rates  when  not  employing  a  pilot 
within  that  district. 

"  (2.)  The  exemption  imder  this  section  shaU  not  apply  to 
ships  loading  or  discharging  at  any  place  situate  within  the 
district,  or  at  any  place  situate  above  the  district,  on  the  same 
river  or  its  tributaries  "  (a). 

The  district  intended  in  this  enactment  is  a  district 
other  than  that  in  which  the  final  port  of  discharge  or  the 
port  of  loading  is  situate  {b).  It  is  not  clear  whether  a 
vessel  arriving  from  abroad  and  calling  at  a  place  in  the 
United  "Kingdom  for  orders  would  be  exempt  under  this 
section.  It  would,  probably,  be  held  that  she  is  not 
exempt.  The  Winston  (c)  put  into  Dartmouth  on  a  voyage 
from  New  York  to  Newcastle,  and  took  on  board  twenty 
tons  of  bunker  coals  to  complete  her  voyage.  It  was  held 
that  she  was  subject  to  compulsory  pilotage,  and  therefore 
was  not  liable  for  a  collision  which  occurred  by  the  fault 
of  the  pilot  i|i  charge  of  her  as  she  was  leaving  the 
harbour.  The  word  "  loading  "  did  not,  it  was  held,  refer 
to  cargo  alone. 

A  vessel  with  foreign  cargo  on  board  and  no  passengers, 
on  her  passage  from  London  to  Liverpool,  entered  the 
Holyhead  pilotage  district  to  take  on  board  her  Liverpool 


Deo.  1843 ;  Srd  Sept.  1844 ;  and 
8ih  Aug.  1845,  all  made  under  the 
latter  Act,  appear  to  be  obsolete. 

Iz)  Sie. 

(a)  An  exemption  similar  to  this 
is  in  force  within  the  London 
Trinity  Honse  districts  under  a  bye- 
law  approved  by  Order  in  Goundl 


of  18th  Feb.  1854,  infra,  p.  296. 

{b)  Per  Brett,  M.R.,  The  Win- 
8ton,  9  P.  D.  85,  where  the  histoiy 
of  this  enactment  is  traced. 

(c)  8P.  D.  176;  9  P.  D.  85.  In 
this  case,  MtUler  v.  Baldwin,  L.  B. 
9  Q.  B.  457,  was  referred  to  with 
reference  to  bunker  ooals. 
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pilot,  diverging  from  her  Liverpool  course  for  the  purpose. 

She  did  not  anchor,  and  stopped  her  engines  only  to  take 

the  pilot  on  board.     It  was  held  that  she  was  not  required 

to  take  a  Holyhead  pilot  {d). 
Masters'  British  or  foreign  (e)  ships,  of  which  the  master  or  mate 

pUotoffe  ^^  ^  pilotage  certificate  in  accordance  with  the  Merchant 

oertifioates.      Shipping  Acts,  are  exempt  (/). 

Differential         By  the  Customs  Consolidation  Act,  1876  (^),  it  is  pro- 
p  o  ge       .  ^^^^  ^j^g^j.  j^Q  foreign  ship  on  a  voyage  from  any  place  in 

the  United  Kingdom  or  the  Channel  Islands  to  any  other 
such  place  shall  be  subject  to  any  higher  or  other  pilotage 
charge,  or  to  any  other  rules  as  to  the  employment  of 
pilots,  than  a  British  ship  in  the  like  case. 
Policy  of  The  policy  of  the  law,  which  seems  formerly  to  have 

compulsory  inclined  towards  compulsory  pilotage  for  the  supposed 
pilotage.  benefit  of  commerce  and  safety  of  seamen's  lives  (A),  is 
now  in  favour  of  restricting  compulsory  pilotage  within  as 
narrow  limits  as  possible  (i).  The  Act  of  1894  (s.  678) 
enables  pilotage  authorities  to  make  bye-laws  to  regulate 
pilotage  and  to  exempt  ships.  It  was  held  that,  under 
similar  powers  given  by  the  M.  S.  Acts  of  1854  and  1862, 
pilotage  could  in  no  case  be  made  compulsory  for  ships 
which  were  exempt  at  the  time  of  the  passing  of  the  Act 
of  1854  (k).  But  bye-laws,  requiring  a  pilot  to  be  taken 
under  a  penalty,  and  made  under  a  local  Act,  which  gave 
a  general  power  to  regulate  the  navigation  of  the  port, 
but  did  not  itself  make  pilotage  compulsory,  or  give  ex- 
press power  to  make  it  so,  were  held  valid  (/). 


t 


d)  Gregory  v.  Jones,  90  L.  T.  42.  (A)  Zt4ei/  v.  Ingram,  6  M.  &  W. 

e)  67  &  68  Vict.  o.  60,  s.  672.  302  ;  The  Fama,  2  W.  Rob.  184. 
(/)  67  &  68  Vict.  c.  60,  ss.  699  (•)  See   per  Sir   R.  Phillimore, 

—602.      As  to  these  certificates,  TheHalley,  L.  R.  2  A.  &  E.  3,  16. 

see  The  Killamey,  Lush.  202  ;  The  {k)  The  Earl  of  Auckland,  Lush. 

Beta,  Br.  &  L.  328 ;  The  Earl  of  164,  387  ;  Reg.  v.  JStanton,  8  E.  & 

Auckland,  Lush.  164  ;  on  app.  ib,  B.  446  ;  67  &  68  Vict.  c.  60,  s.  678. 

887.  (I)  The  Ruby,  16  P.  D.  139, 164. 
{if)  39  &  40  Yiot.  0.  36,  s.  141. 
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Summary  op  Local  Pilotage  Acts. 
The  places  at  which,  and  the  Acts,  bye-laws,  and  Orders  Hacea  st 

•      i-N  -I  J  ^  '  t  1  'ix  •  J.        1.  which  oom- 

in  Council,  under  which  compulsory  pilotage  exists  at  pniaory  pilot- 
various  ports  in  the  United  Bingdom,  are  as  follows  {m) : —  *fi^  exists. 

Aberavon :  See  Fori  Talbot. 

Aberbrothwick  or  Arbroath:  Pilotage  appears  to  he  com- 
pulsory under  the  bye-laws  (n) ;  but  no  express  power  to  make 
it  compulsoiy  is  given  by  the  Local  Acts ;  2  &  3  Yict.  c.  16 
(Local) ;  27  &  28  Vict.  c.  33  (Local) ;  for  bye-laws,  see  Pari. 
Paper,  No.  154,  Sess.  1889. 

Aberdeen :  Pilotage  is  compulsory  for  inward-bound  vessels; 
31  &  32  Yict.  0.  138  (Local),  ss.  135  seq,;  for  bye-laws,  see 
ParL  Paper,  No.  154,  Sess.  1889;  Ord.  in  Council  of  26th 
June,  1872;  15th  Oct.  1894. 

Aberdovey :  See  London  Trinity  House. 

Arundel :  Pilotage  is  compulsory  for  all  vessels  of  30  tons 
and  upwards ;  33  Geo.  HI.  c.  100  (Local) ;  for  bye-laws,  see 
Pari.  Paper,  No.  210,  Sess.  1896. 

Ayr:  Pilotage  is  compulsory  for  vessels  inward  and  out- 
ward bound ;  18  &  19  Yict.  c.  119  (Local),  s.  51,  except  vessels 
under  40  tons,  see  Pari.  Paper,  No.  408  of  1867;  for  bye-laws, 
see  ParL  Paper,  No.  154,  Sess.  1889;  No.  187,  Sess.  1890; 
No.  160,  Sess.  1894. 

Ballina  :  Pilotage  is  compulsory  for  inward-bound  vessels ; 
23  &  24  Yict.  c.  165  (Local),  ss.  42,  43 ;  for  bye-laws,  see 
Pari.  Paper,  No.  154,  Sess.  1889. 

Ballyshannon :  Pilotage  is  free ;  see  infroj  p.  303. 

Beaumaris :  See  London  Trinity  House, 

Belfast:  Pilotage  is  compulsory  for  vessels  inwards  and 


{m\  A  retnm  of  the  mlee  and 
bye-laws  for  the  time  being  in  force 
is  made  yearly  to  the  Board  of 
Trade  by  eyeiy  pilotage  authority, 
and  the  returns  are  laid  before 
Parliament:  see  57  &  58  Vict. 
Of  60,  s.  585.  The  last  return  is 
ParL  Paper,  No.  210,  Sess.  1896. 
The  limits  of  the  several  pilotage 
districts,  and  the  bye-laws,  will  be 


found  set  out  in  these  returns. 
The  effect  of  Orders  in  Council 
made  under  the  powers  of  the  re- 
pealed M.  S.  Acts  is  preserved  by 
57  &  58  Vict.  c.  60,  s.  745. 

(n)  Upon  the  principle  of  The 
Ruby,  15  P.  D.  139, 164.  The  bye- 
laws  appear  to  be  made  under 
s.  103  of  2  &  3  Yict.  c.  16  (Local) ; 
they  are  dated  3lBt  Jan.  1873. 
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outwards,  except  ships  in  ballast,  and  ships  coming  in  from 
stress  of  weather  and  whilst  within  the  limits  of  the  out-pilot 
ground;  10  &  11  Vict.  c.  52  (Local),  ss.  98—106;  for  bye- 
laws,  see  ParL  Paper,  No.  154,  Bess.  1889  (o) ;  No.  160,  Bess. 
1894 ;  Ord.  in  Council  of  15th  Aug.  1890  ;  26th  June,  1893 ; 
13th  May,  1896. 

Blakeney  or  Clay:  Pilotage  is  compulsory  for  all  vessels, 
except  coasters  of  50  tons  and  upwards,  entering  or  leaving 
the  harbour ;  57  Geo.  III.  c.  70  (Local) ;  for  bye-laws,  see 
ParL  Paper,  No.  154  of  1889. 

Borrowstounness :  Pilotage  free  ;  infra,  p.  303. 

Boston :  Pilotage  is  compulsory  inwards  and  outwards  for 
vessels  over  30  tons  o.  m. ;  16  Geo.  IH.  c.  23 ; 'for  bye-laws, 
see  Pari.  Paper,  No.  154,  Sess.  1889,  and  Ord.  in  Council  of 
28th  Nov.  1889  ;  see  also  32  Geo.  HI.  c.  79. 

Bridgwater :  See  London  Trinity  House. 

Bristol  (p) :  Pilotage  is  compulsory  for  all  vessels  navigating 
the  Bristol  Channel  eastwards  of  Lundy  Island  (4°  40'  W. 
long.)  {p)f  except  coasters,  Irish  traders,  and  vessels  bound  to 
or  from  Cardiff,  Newport,  or  Gloucester;  47  Geo.  III.  (Sess.  2), 
c.  33  (Local),  ss.  9—27  ;  24  &  25  Vict.  c.  236  (Local),  s.  4  ; 
but  see  11  &  12  Vict.  c.  43  (Local) ;  for  Pilotage  Order  Con- 
firmation Acts,  see  53  &  54  Vict.  c.  208  (Local) ;  54  &  55 
Vict.  c.  160  (Local) ;  for  bye-laws,  see  Pari.  Paper,  No.  154, 
Sess.  1889 ;  Orders  in  Council  of  2l8t  Oct.  1890,  30th  July, 
1891.  As  to  Breandown  Harbour,  see  25  &  26  Vict.  c.  29 
(Local).  See  also  Neath,  Bridgwater,  Swansea,  Fenarth, 
Cardiff,  Newport,  Gloucester. 

Buckie  (Cluny) :  In  Pari.  Paper,  No.  210,  Sess.  1896,  pilot- 
age is  stated  to  be  compulsory.  Sed  qy.  See  37  &  38  Vict, 
c.  185  (Local);  bye-laws,  Pari.  Paper,  No.  154,  Sess.  1889. 

Burghead :  Pilotage  is  compulsory  for  ships  over  40  tons ; 
21  Vict.  c.  39  (Local),  s.  23;  bye-laws,  ParL  Paper,  No.  154, 
Sess.  1889. 

Burntisland:  Pilotage  free;  in/ra,  p.  303. 

(o)  The  De  Brus,  Ir.  Rep.  (Ad.)  (p)  Hall  Y.Cardiff  Pilotage  Board, 

1  Eq.  72 ;  2%«  Arbutut,  2  Mar.  Law      0.   P.  D.   18th  Nov.   1879  ;    The 
Cas.  O.  S.  136.  Charlton,  8  A^p.  Mar.  Law  Ca^.  29 ; 

Pari.  Paper,  No.  154,  Sess.  1889. 


OB  ACTS. 
tVy  House. 


o.   210,  Seaa.  1896, 
d  gy.     See  27  &  28 


all  Teasels,  except 
I.  0.  61  (Local)  (5) ; 
SesB.  1889 ;  Ord.  in 


pt  for  certain  veaaels 
,  e.  91  ;  aee  26  &  27 
Vict.  c.  185  (Local), 
cdl,  25th  Jan.  1887  ; 


^ J,- J. J,  —wards  and  outwarda, 

lor  all  vessels  except  steamships ;  5  Yict.  (Sesa.  2}  0.  56 
(Local),  Bs.  200 — 205  ;  and  vessels  under  30  tone  ;  for  Bales, 
&c,  see  Pari.  Faper,  No.  154,  Sesa.  1889. 

Dublin  :  Pilotage  ia  compulsory  for  all  vessels  inwards  and 
oatwatds  of  the  port  of  Duhlin  or  the  harbour  of  Eingstown, 
except  coasters  under  50  tons,  veeaele  in  ballast  and  coasters 
laden  with  fiah  in  built  or  potatoes;  32  &  33  Vict.  c.  100 
(Local),  BS.  20  aeg. ;  for  bye-laws,  see  Pari.  Paper,  No.  154, 
Seas.  1689  ;  Old.  in  Council  of  4th  Dec.  1861,  and  28th  July, 
1893.  See  also  The  Meteor  {r),  and  Duhlin  Port  and  Docks 
Board  v.  Shannon  (a),  decisiona  under  the  above  Act. 

Dundalk ;  Pilotage  ia  compulsory  for  all  vessels,  in  and  out, 
except  vessels  under  30  tons,  and  vessels  coming  in  from  stress 
of  weather;  18  &  19  Vict.  c.  189  (Local),  se.  91  mj.;  for 
regulations,  aee  ParL  Paper,  No,  154,  Seaa,  1889, 

Dundee  :  Pilotage  free,  infra,  p,  304. 

6  Aap.  Uar.  (r) 
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El^in :  See  Lossiemouth, 

Exeter^  Falmouth^  Fleetwood^  and  Fotoey :  See  London 
Trinity  House. 
Eyemouth  :  Semble,  pilotage  free ;  infra,  p.  304. 
Fraserburgh :  Pilotage  is  compulsoiy  for  all  vessels  of  30 
tons  or  upwards,  in  or  out,  except  harbour  tugs;  41  Vict, 
c.  51  (Local),  ss.  116,  117;  for  bye-laws,  see  Pari.  Paper, 
No.  154,  Sess.  1889;  No.  212,  Sess.  1892;  Ord.  in  Council, 
23rd  June,  1891 ;  17th  Feb.  1896. 

Gainsborough :  See  Kingston-upon'HuU, 

Oalway :  Pilotage  is  compulsory  inwards  and  outwards  from 
the  roadstead  to  the  docks  for  aU  vessels  of  and  over  50  tons, 
and  vessels  coming  in  from  stress  of  weather  or  contrary 
winds;  16  &  17  Vict.  c.  207  (Local),  ss.  62  seq, ;  and  see 
23  &  24  Vict.  c.  202  (Local);  see  Pari.  Paper,  No.  181  of 
1890. 

Glasgow :  Pilotage  is  regulated  in  the  Clyde  by  21  &  22 
Vict.  c.  149  (Local),  ss.  134  seq,;  and  see  53  &  54  Vict.  c.  207 
(Local),  Pilotage  Order  Confirmation  Act.  It  is  compulsory 
for  vessels  over  60  tons  navigating  the  Clyde  between 
Hutchinsontown  Bridge  and  a  straight  line  drawn  from  the 
east  end  of  Newark  Castle  to  Cardross  Bum,  except  vessels 
under  100  tons  in  tow  of  a  tug  whose  master  has  a  pilotage 
certificate;  see  Order  in  Council  of  12th  September,  1863. 
The  bye-laws  are  in  Pari.  Paper,  No.  181,  Sess.  1890  (^). 

Gloucester :  Pilotage  free  ;  see  infra,  p.  304. 

Ooole :  See  King ston-upon- Hull, 

Grangemouth :  Pilotage  free ;  see  infra,  p.  304. 

Greenock:  29  &  30  Vict.  c.  156  (Local) ;  and  see  Glasgow, 

Grimsby:  See  King ston-upon- Hull,  and  12  &  13  Vict.  c.  81 
(Local). 

Hartlepool:  Pilotage  appears  to  be  no  longer  compulsory 
for  any  ships.  See  Newcastle-upon-Tyne ;  see  also  27  &  28 
Vict.  c.  58;  Orders  in  Council  of  3l8t  Jan.  1868,  27th  June, 
1876,  7th  Pebruary,  1888,  and  13th  May,  1896;  for  bye-laws, 
see  Pari.  Paper,  No.  154,  Sess.  1889. 

it)  See  also  The  Eden,  2  W.  Eob.  442 ;  Clyde  Jfavigatum  Compmy  v. 
Barclay,  1  App.  Gas.  790. 
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Harwich  and  Holyhead :  See  London  Trinity  House.  The 
Harwich  district  includes  the  river  Stour  to  Mistley. 

Hastings :  Pilotage  free,  infra,  p.  304. 

Hull  and  Humber :  See  King ston-upon- Hull, 

Inverness  :  Pilotage  free  ;  see  infra,  p.  304. 

Ipsunch{u):  15  Vict.  c.  116  (Local):  See  London  Trinity 
House,  The  Ipswich  district  includes  the  river  Orwell  down 
to  Harwich. 

Irvine :  It  is  not  dear  whether  pilotage  is  compulsory  or 
free.  There  appears  to  be  no  power  to  make  it  compulsory ; 
but  in  the  Pilotage  Betum  (x)  it  is  stated  to  be  so :  36  &  37 
Vict.  c.  124  (Local) ;  for  bye-laws,  see  Pari.  Paper,  No.  164, 
Sess.  1889. 

Isle  of  Wight :  See  London  Trinity  House. 

King's  Lynn :  Pilotage  is  compulsory,  in  and  out,  for  all 
vessels,  except  vessels  under  30  tons;  13  Geo.  HI.  c.  30 
(Local)  ;  4  &  5  Vict.  c.  47  (Local);  and  except  vessels  arriving 
within  the  Marsh  Cut  banks  without  falling  in  with  a  pilot ; 
for  bye-laws,  see  Pari.  Paper,  No.  154,  Sess.  1889  ;  No.  160 
of  1894;  and  Orders  in  Council  of  1st  March,  1864;  14th 
April,  1869;  21st  February,  1874;  26th  March,  1878;  18th 
March,  1880;  25th  July,  1882;  25th  January,  1887. 

Kingston-upon-Hull,  Trinity  House  of:  The  Trinity  House 
of  Hull  was  incorporated  by  charters  of  23rd  Elizabeth  and 
13th  Charles  II.  (y).  Its  jurisdiction  (2)  includes  the  river 
Humber,  Hull,  Goole,  Selby,  Grimsby,  Gainsborough,  Spald- 
ing, and  Wisbech.  It  is  now  regulated  by  2  &  3  Will.  IV. 
c.  105  (Local);  and  12  &  13  Vict.  c.  81  (Local);  see  also 
17  &  18  Vict.  c.  104,  s.  387  ;  6  Geo.  IV.  c.  125,  s.  89.  Under 
the  Act  of  Will.  IV.,  pilotage,  outwards  and  inwards,  is  com- 
pulsory for  all  vessels  except  British  coasters,  British  vessels 
drawing  less  than  6  feet  of  water,  vessels  putting  in  for  shelter 
or  provisions,  and  vessels  under  150  tons  drawing  10  feet  or 


(u)  Kadgraft  v.  Kewithy  L.  B.  (z)  For  the  limits  of  the  jnrisdio- 

10  Q.  B.  350.  tion,  see  Tke  Ktllamey,  ubi  mpra; 

{x)  Pari.  Paper,  No.  154,  Seas.  JBeilby  v.  J^aper,  3  B.  &  Ad.  284 ; 

1889.  Dock  Company  o/MuU  T.  Browne,  2 

iy)  Bee  The  KiUamey,  Liuh.  427,  B.  &  Ad.  43. 
436. 
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less  than  10  feet  of  water,  and  navigating  between  Goole  and 
Hull  Roads ;  see  bye-law  approved  by  Order  in  Council  of 
20tli  November,  1873 ;  for  bye-laws,  see  Pari.  Paper,  No.  154, 
Sess.  1889 ;  No.  160  of  1894;  and  Orders  in  Council  of  Slst 
July,  1858,  nth  January,  1859,  12th  September,  1863,  lOih 
May,  1872,  25th  June,  1857,  20th  November,  1873,  26th 
October,  1876,  29th  January,  1889,  21st  October,  1890,  20th 
March,  1891,  15th  March,  1893,  20th  August,  1893;  3rd 
March,  1894,  11th  May,  1895,  24th  August,  1895,  3rd 
October,  1895,  and  54  Vict.  c.  47  (Local),  Pilotage  Orders 
Confirmation  Act. 

It  has  been  held  that  under  the  Local  Act  (ss.  22,  89)  pilot- 
age is  not  compulsory  for  a  vessel  being  towed  from  one  part 
of  the  port  of  Hull  to  another  (a).  But  it  is  compulsory  for 
an  inward-bound  vessel  whilst  passing  through  one  dock  to 
her  berth  in  another  dock ;  and  not  the  less  so  because  she 
has  brought  up  in  the  river  before  reaching  her  berth ;  and 
though  one  pilot  brings  her  in  from  the  sea  and  another 
berths  her  (6). 

Li  The  Killarnet/  {c)  it  was  held  that  pilotage  is  compulsory 
for  a  Goole  vessel  inward  bound  to  Goole.  The  compulsion 
is  by  virtue  of  17  &  18  Yict.  c.  104,  s.  353,  which  continues 
6  Geo.  IV.  c.  125,  by  which  (s.  58)  pilotage  is  compulsory  in 
licensed  waters,  except  (s.  59)  (amongst  other  exceptions) 
where  a  ship  is  in  her  home  port,  being  a  port  for  which  no 
'^particular  provision"  as  to  pilotage  had  there  been  made 
by  Act  or  charter.  The  exception  of  sect.  59  does  not  include 
Hull,  for  which  provision  was  made  by  52  Geo.  III.  c.  39. 

Pilotage  certificates  are  granted  to  the  masters  and  mates 
of  foreign  ships  by  the  Trinity  House  of  HulL 

By  the  original  charters  the  Hull  Trinity  House  was  enabled 
to  grant  licences  to  pilot  vessels  outward  bound  only.  It  was 
doubted  by  Dr.  Lushington,  in  The  Killarneyj  whether  the 

(a)  The  Maria,  L.  E.  1  A.  &  E.  however,  doubtful  whether  6  (}eo.  4, 

368.  c.  125,  88.  68,  69,  apply  to  Hull 

{b)  The  Righwgi  Minde,  8  P.  D.  pilotage:  aee  supra,  p.  269,  note  («). 

132.  As  to  62  G^.  3,  o.  39,  s.  34,  apply- 

{c)  Luflh.  427 ;  followed  in  The  ing  to  Hull  pilotage,  see  Usher  v. 

Maria,   tM   supra  ;    The   Righorgs  Lyon,  2  Ftioe,  118. 
Minde,  8  P.  D.  132.     It  seems, 
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charters  empowered  the  Hull  Trinity  House  to  make  pilotage 
compulsory  under  penalty;  but  by  52  Geo.  III.  o.  39,  s.  21, 
provision  was  made  for  granting  licences  for  piloting  vessels 
bound  inwards. 

Kirkcaldy:  Pilotage  is  compulsory  for  vessels  inward  bound 
under  12  &  13  Vict.  c.  30  (Local),  s.  31 ;  39  &  40  Vict.  c.  179 
(Local);  for  bye-laws,  see  Pari.  Paper,  No.  154,  Sess.  1889. 

Lancaster :  Pilotage  is  compulsory  in  and  out,  47  Geo.  III. 
(Sess.  2)  c.  37  (Local);  for  bye-laws,  see  Pari.  Paper,  No.  154, 
Sess.  1889. 

Leiih  :  Pilotage  free  ;  see  infra,  p.  304. 

Leven  and  Methil:  Pilotage  free;  see  infra^  p.  304. 

Linierick :  Pilotage  free  ;  see  in/ra,  p.  304. 

LittUhampton :  See  Arundel. 

Liverpool :  Pilotage  is  compulsory  inwards  and  outwards, 
except  for  coasters  in  ballast  and  coasters  under  100  tons; 
21  &  22  Vict.  c.  92  (Local) ;  27  &  28  Vict.  c.  213  (Local),  s.  7; 
and  56  &  57  Vict.  c.  36  (Local)  ;  for  bye- laws,  see  Pari. 
Paper,  No.  154,  Sess.  1889;  No.  251,  Sess.  1891 ;  No.  263, 
Sess.  1893;  Orders  in  Council  of  30th  January,  1854;  24th 
June,  1856;  26th  June,  1861  ;  9th  May,  1866;  26th  August, 
1881 ;  29th  June,  1895  (rf).  By  the  Order  in  Council  of  30th 
January,  1854,  coasting  steamships  outward  bound  were  ex- 
empted ;  whether  this  exemption  was  continued  by  sect.  353 
of  the  M.  S.  Act,  1854,  and  sect.  603  of  the  M.  S.  Act,  1894, 
or  whether  it  was  impliedly  repealed  by  21  &  22  Vict.  c.  92 
(Local),  is  not  clear. 

Llanelli/ :  Pilotage  is  compulsory  for  all  vessels  with  cargo, 
and  for  all  vessels  above  40  tons  register  in  ballast,  bound 
over  the  Bar  of  Burry  inwards ;  and  for  all  vessels  of  30  tons 
reg^ter  with  cargo,  or  of  50  tons  register  in  ballast  outward 
bound.      See  The  Ruby{e);    see  also  53  Geo.  III.  c.   183 

(^  For  decisions  under  the  Liveiv  Liverpool  Act,  Carruthers  v.  Side- 

pool  Act,  see  The  Princeton^  3  P.  botham,  4  K.  &  S.  77 ;  Attorney' 

fo.  90  ;  The  City  of  Cambridge,  L.  B.  General  v.  Case,  3  Price,  302  ;  Rod- 

4  A.  &  E.  161 ;  on  app.  ib.  6  P.  C.  riguez  v.  MelhuUh,  10  Ex.  110 ;  The 

451 ;  The  Ocean  Wave,lj.  R.  3  P.  0.  Northampton,  1  Sp.  E.  &  A.  152  ; 

205;  The  Annapolis  a,nd  The  Johanna  The  Agricola,  2  W.  Bob.  10. 

Stoll,  Lash.  295 ;  The  Caehapool,  7  {e)  16  P.  D.  139,  164. 
P.  D.  217 ;  and  under  the  focmer 
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(Local);  6  &  7  Vict.  c.  88  (Local);  21  &  22  Vict.  c.  72 
(Local);  27  &  28  Vict.  o.  203  (Local) ;  59  &  60  Vict.  c.  186 
(Local) ;  and  for  bye-laws,  see  Pari.  Paper,  No.  154,  Sees. 
1889. 

London :  The  principal  pilotage  authority  in  the  United 
Kingdom  is  the  Trinity  House  of  Deptford  Strond  (/).  Its 
jurisdiction  includes  three  districts,  or  classes  of  districts  (ff). 
They  are  (1)  The  London  District,  extending  from  Orfordness, 
on  the  north,  to  Dungeness,  on  the  south,  and  comprising 
the  Thames  and  Medway  up  to  London  and  Bochester 
Bridges ;  (2)  The  English  Channel  District,  extending  from 
Dungeness  to  the  Isle  of  Wight  (A) ;  (3)  The  Trinity  Outport 
Districts,  comprising  any  pilotage  district  for  the  appointment 
of  pilots  within  which  no  particular  provision  is  made  by  any 
Act  of  Parliament  or  charter  (t). 

At  Bridgwater,  Ipswich  {k),  and  Neath,  the  London  Trinity 
House  is  the  pilotage  authority,  and  compulsory  pilotage  is 
established  by  special  Acts  (/).  Between  Orfordness  and  the 
Nore  the  jurisdiction  of  the  London  Trinity  House  is  exclu- 
sive. The  Leith  Trinity  House,  notwithstanding  the  terms  of 
its  charter,  and  of  1  Geo.  IV.  c.  37,  has  no  authority  to  grant 
pilotage  licences  for  that  district  (m). 

The  bye-laws  of  the  London  Trinity  House  are  set  out  in 
Pari.  Paper,  No.  154,  Sess.  1889,  and  elsewhere,  as  noted 
below. 

The  names  of  the  Trinity  Outport  Districts  are:  Aberdovey, 
Beaumaris,  Bridgwater  (w),  Bridport,  Caernarvon,  Carlisle, 
Colchester,  Dartmouth  (o),  Exeter  (/?),  Falmouth  (y),  Fleet- 
wood and  Barrow,  Fowey,  Harwich  (r),  Holyhead,  Ipswich  (*), 


(/)  Heremafter  oalled  the  Lon- 
don Trinity  House. 

(^)  See  17  &  18  Vict.  c.  104, 
B.  370. 

(A)  As  to  this  district,  see  also 
Isle  of  Wight,  Newhaven,  Shore- 
ham. 

(f)  QeeSadffraftY.2£ewUh,lj.'R. 
10  Q.  B.  350. 

(k)  Kadgrafi  y.  Kewithy  supra. 

(/)  These  Acts  are  specified  in 
connection  with  the  places  to  which 
they  relate. 


(m)  ffostaek  v.  Gray,  12  L.  T. 
N.  S.  701. 

(n)  See  Ord.  in  Council  of  17th 
May,  1867;  8  &  9  Vict.  c.  89 
(Local). 

(o)  See  Old.  in  Gonnoil  of  12th 
Ang.  1859. 

{p)  See  Ord.  in  CooncU  of  4th 
Nov.  1857. 

{q)  See  The  Juno,  1  P.  D.  136 ; 
Pari.  Paper,  No.  261,  Seas.  1891. 

(r)  Ord.  in  Ck)an.  19th  Nov.  1852. 

(s)  16  Vict.  0.  116  (Local),  under 
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Isle  of  Wight  (/),  Lowestoft,  Maldon,  Milford,  Neath  (u), 
Newhaven,  Padstow,  Penzance,  Plymouth,  Poole  (a:),  Port- 
inadoc(y),  Preston  (z),  Boehester,  Rye,  St.  Ives  (Hayle), 
Scilly,  Shoreham,  Southampton,  Teignmouth,  Wells,  Wey- 
mouth (a),  Woodbridge  (i),  and  Yarmouth  (c).  Their  limits 
are  defined  in  Pari.  Paper,  No.  154,  Sess.  1889  ((^.  It  will 
be  found  that  the  districts  extend,  in  many  cases,  far  beyond 
the  limits  of  the  ports  from  which  they  are  named.  For 
example,  the  Falmouth  and  Fowey  districts  together  include 
the  whole  of  the  coast  and  seas  from  Looe  to  the  Lizard ;  and 
the  Yarmouth  district  includes  all  harbours  and  roadsteads 
from  Yarmouth  to  Orfordness,  thence  across  the  Kentish 
Ejiock  (t.  e.,  on  a  line  running  outside  or  to  the  eastward  of 
the  Knock)  to  the  Downs.  Some  of  the  districts  are  non- 
exclusive and  overlap ;  the  English  Channel  district  appears 
to  include  the  Newhaven  and  Shoreham  districts. 

The  production  of  evidence  that  the  Trinity  House  was 
accustomed  to  license  pilots  for  the  district  at  and  previous  to 
the  passing  of  17  &  18  Vict.  c.  104,  is  sufficient  proof  that  the 
district  is  an  outport  district  within  sect.  370  of  the  same 
Act  {e). 

Orders  in  Council  approving  bye-laws  of  the  London  Trinity 
House,  by  which  various  classes  of  ships  are  exempted  from 
compulsory  pilotage,  and  providing  for  the  granting  of  pilot- 
age certificates  to  masters  and  mates,  are  of  the  following 
dates : — 

19th  Aug.  1836,  reduction  of  rates  for  ships  in  tow ; 

13th  Dec.  1843,  drd  Sept.  1844,  8th  Aug.  1845,  all  exempt 


which  ooasters  nnder  50  tons  are 
exempt ;  and  see  Uadgraft  y.  ffewith, 
L.  B.  10  Q.  B.  350. 

(0  Order  in  Council,  23rd  April, 
1844;  Pari.  Paper,  No.  2ol,  Seas. 
1891. 

(f#)  6  &  7  Vict.  0.  71  (Local) ; 
Pari.  Paper,  No.  160,  Sees.  1894. 

{x)  Pari.  Piper,  No.  160,  Sess. 
1894. 

(j^)  Ord.  in  Gonncil,  14th  April, 
1840. 

(«)  Pari.  Paper,  No.  160,  Sess. 
1894. 

(a)  See  Ozd.  in  Connoil  of  6th 


June,  1859. 

(b)  Ord.  in  Council,  24th  April, 
1846. 

(<?)  See  Ths  Earl  of  Auckland, 
Lush.  387. 

{d)  See  also  Maude  &  Pollock  on 
Shipping,  4th  ed.  App.  pp.  110— 
125. 

U)  The  Juno,  1  P.  D.  135.  At 
Falmouth  the  limits  of  the  district 
have  been  extended  so  as  to  include 
the  anchorage  outside.  It  has  been 
doubted  whether  compulsory  pilot- 
age can  be  so  extended :  see  note, 
supra,  p.  286. 
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certain  foreign  ships  of  less  than  60  tons  in  the  Humber 
and  Tyne,  and  in  all  other  ports:  (these  are  all  obsolete) ; 
18th  Feb.  1854  (/),  exemption  of  ships  trading  to  Norway, 
&c.,  between  Boulogne,  &c.,  passing  through  a  pilotage 
district; 
Ist   May,   1855,   watermen   pilots   between  London  and 

Grayesend ; 
1st  May,  1855,  pilotage  certificates  for  masters  and  mates ; 
21st  Nov.  1855,  exemption  of  ships  in  ballast; 
16th  July,   1857  (y),  ships  with  masters  haying  pilotage 

certificates  exempt ; 
]6ih  July,  1857  (y),  similar  exemption  for  other  ships  of 

same  owners ; 
25th  July,  1861,  ships  in  ballast  exempt ; 
1st  NoY.  1862,  rates,  London  and  English  Channel  districts ; 
21st  Dec.  1871  (A),  extension  (Brest  substituted  for  Boulogpie) 

of  exemption  created  by  M.  S.  Act,  1854,  s.  379  ; 
5th  Feb.  1873,  rates  between  London  and  Grayesend  lowered; 
5ih  Feb.  1873,  oyersea  pilotage  licences; 
6th  Sept.  1880,  pilots  for  exempt  ships  between  the  Nore 

and  Bochester ; 
6th  Sept.  1880,  lower  rates  between  the  Nore  and  Bochester 

may  be  taken ; 
1 7th  May,  1 882,  rates,  London  and  English  Channel  districts. 
In  the  London  District  and  Outport  Districts  pilotage  is 
expressly  made  compulsory  by  57  &  58  Vict.  c.  60,  s.  622  (1). 
In  the  English  Channel  District  (except  such  parts  of  it  as  are 
within  the  Newhayen,  Shoreham,  and  Isle  of  Wight  districts) 
pilotage  is  free.  There  are,  however,  large  classes  of  ships 
for  which  pilotage  is  free  in  the  compulsory  districts.  Besides 
the  ships  free  under  the  general  exemptions  mentioned  aboye. 


(/]  Made  under 
0.  129,  8.  21. 


16  &  17  Vict. 


(^)  Theae  Orders  in  Council  wiU 
be  lound  set  out  in  Maude  and 
Pollock  on  Shipping,  4th  ed.  App. 
pp.  60  teq. 

(A)  In  the  case  of  a  line  of 
steamers  running  from  London  to 
Japan,  back  to  London,  thence  to 
European  ports  north  of  Boulogne, 


and  so  back  to  London,  it  was  held 
that  pilotage  is  free  for  the  voyagpe 
with  a  crew  of  runners  from  fx>n- 
don  to  Holland :  Courtney  y.  CoU^ 
19  Q.  B.  D.  447 ;  followed  in  Th$ 
Rutland,  (1896)  P.  281 ;  affirmed 
by  the  House  of  Lords,  (1897) 
A.  C.  333;  dist.  The  WinesUad, 
(1895)  P.  170. 
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the  following  are  exempt  in  the  London  district  (t) : — ^British 
ships  on  their  inward  or  outward  voyage  from  or  to  the 
Cattegat  or  White  Sea,  or  any  place  in  or  between  them, 
whether  using  the  north  or  south  channels  of  the  Thames ; 
British  ships  being  constant  traders  to  or  from  ports  between 
Boulogne  (indusive)  and  the  Baltic ;  British  ships  passing 
on  their  voyage  through  any  pilotage  district,  and  not 
anchoring  therein;  ships  sailing  from  Dover,  Deal,  or  the 
Isle  of  Thanet,  up  or  down  the  Thames  or  Medway  or  into 
or  out  of  any  place  within  the  jurisdiction  of  the  Cinque 
Ports,  and  owned  wholly  or  in  part  by  master  or  mate 
residing  in  Dover,  Deal,  or  the  Isle  of  Thanet.  All  these  are 
exempt  under  17  &  18  Vict.  c.  104,  s.  353  (which  continues 
6  Geo.  lY.  c.  125,  ss.  59,  62),  and  an  Order  in  Council  of  the 
18th  of  February,  1854  (^). 

The  following  ships,  whether  British  or  foreign,  are  exempt 
in  the  London  and  Outport  Districts :  (A)  coasters,  ships  of 
and  under  60  tons,  stone  ships  from  the  Channel  Islands, 
ships  navigating  within  their  home  ports  (/);  (B)  ships  in 
ballast,  on  a  voyage  between  places  in  the  United  King- 
dom(m);    (C)    ships    trading    between  Great  Britain,   the 


{%)  All  these  exemptions  must  be 
taken  to  be  subject  to  17  &  18  Vict. 
c.  104,  s.  364,  which  imposes  com- 
polsory  pilotage  on  ships  carrying 
passengers  between  plaoes  in  the 
United  Kingdom,  or  adjacent  is- 
lands: see  The  Temora,  Lush.  17. 

{k)  SeelUff.  v.  Stanton,  8  E.  &  B. 
445  ;  The  Earl  of  Auckland,  Lush. 
164,  387 ;  The  Moselle,  2  Asp.  M.  L. 
G.  586;  The  Wesley,  Lush.  268; 
The  Hanna,  L.  R.  1  A.  &  E.  283. 
The  last  case,  followed  in  The  Vesta, 
7  P.  D.  240,  establishes  the  distinc- 
tion, indicated  in  the  text,  between 
British  and  foreign  ships.  As 
to  the  existence  of  this  distinc- 
tion, notwithstanding  24  &  25 
Vict.  0.  47,  see  infra.  See  per 
Sir  R.  Phillimore,  The  Vesta,  ubi 
supra,  as  to  the  clumsy  language 
of  the  Order  in  Council  of  18th 
February,  1854.  As  to  the  last 
class  of  ships  mentioned  in  the 
text,  see  Williams  y.  Newton,  14 
M.  &  W.  747 ;  Feake  t.  Scrutch, 


7  Q.  B.  603.  The  Act  16  &  17 
Vict.  c.  129,  does  not  appear  to 
have  repealed  6  Qeo.  4,  o.  125, 
8.  62. 

(/)  As  to  (A),  see  67  &  58  Vict. 
0.  60,  s.  625  ;  17  &  18  Vict.  o.  104, 
s.  379.  As  to  coasters,  see  The 
Lloyds  or  The  Sea  Queen,  Br.  & 
Lush.  859 ;  TheAgricola,  2  W.  Rob. 
10 ;  Courtney  v.  Cole,  19  Q.  B.  D. 
447 ;  The  Rutland,  (1897)  A.  0.  333, 
«t<pra,p.296;  TheWinestead,{\^9b) 
P.  170;  as  to  ships  within  their 
home  port,  where  fhe  port  is  Lon- 
don, and  as  to  the  limits  of  the 
Eort  of  London,  The  Stettin,  Br.  & 
ush.  199,  and  General  Steam  Navi- 
gation Co,  y.  British  and  Colonial 
Steam  Navigation  Co,,  L.  R.  3  Ex. 
330;  i^uf.  4  Ex.  238  ;  The  Hankow, 
4  P.  D.  197,  supra,  p.  284.  See 
also  The  Kiliamey,  Lush.  427. 

(m)  As  to  the  class  (B),  see 
Oraers  in  Council  of  21st  Nov. 
1855,  and  25th  July,  1861. 
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Oliannel  Islands,  or  the  Isle  of  Man,  and  any  place  in 
Europe  (n),  north,  of  Boulogne,  or  between  Brest  (mclusiye) 
and  Boulogne  (o) ;  (D)  ships  passing  through  the  limits  of 
any  pilotage  district,  not  being  bound  to  any  place  in  such 
district  or  anchoring  therein  (/>).  Notwithstanding  the  words 
of  57  &  58  Yict.  c.  60,  s.  625,  purporting  to  exempt  some  of 
these  ships  ''  when  not  carrying  passengers,"  these  words  do 
not  restrict  the  extent  of  the  exemption  (^),  and  the  ship  is 
exempt  although  she  has  passengers  on  board. 

The  exemptions  created  by  the  general  Acts  {supra,  p.  282) 
apply  in  the  London  Trinity  House  districts  as  elsewhere ; 
similarly,  vessels  in  the  London  Trinity  House  districts  are 
subject  to  the  general  obligation  to  take  a  pilot  when  carry- 
ing passengers  between  places  in  the  British  Islands  {supra^ 
p.  282). 

The  London  Trinity  House  grants  licences  to  masters  and 
mates  of  certain  passenger  ships,  both  British  and  foreign,  to 
pilot  different  ships  belonging  to  the  same  owner  (r).  A 
vessel  of  which  the  majster  or  mate  has  such  a  certificate  is, 
therefore,  exempt  from  compulsory  pilotage. 

Licences  for  over- sea  pilotage  (t.  «.,  beyond  the  limits  of  its 
jurisdiction)  are  granted  by  the  London  («),  and  also  by  the 
Hull,  Trinity  Houses.  Pilotage  with  such  licences  is  volun- 
tary [t). 


(«)  "Europe"  is  exolnsive  of 
Great  Britain  (semble) ;  see  The 
WineaUad,  (1896)  P.  170,  176. 

(o)  As  to  (0),  The  Wesley,  Lush. 
268  ;  The  Lion,  L.  R.  2  P.  C.  626 ; 
The  Banna,  L.  B.  1  A.  &  E.  283  ; 
17  &  18  Vict.  0.  104,  s.  379 ;  Order 
in  Gounoil  of  2l8t  Dec.  1871.  See 
Courtney  v.  Cole,  19  Q.  B.  D.  447 ; 
TheIiutland,nh9e)'P.2Sl ;  affirmed 
by  House  of  l^rds,  (1897)  A.  0. 333 ; 
The  Clymene,  W.  N.  (1897)  72 ;  The 
Wineetead,    (1896)  P.    170,   eupra, 

S.  296.  The  words  "  trading  to  " 
0  not  confine  the  exemption  to 
shix>e  bound  to  or  from  one  of  the 
London  IVinity  House  pilotage 
districts.  Thus  a  steamship  bound 
from  Llyerpool  to  Hamburg  was  in 
collision  off  Dungeness.  She  took 
a  pUot  when  going  up  the  London 
river  for  repairs,  and  got  into  colli- 


sion again  in  the  Thames.  It  was 
held  that  she  came  within  the  ex- 
emption of  sect.  379,  that  pilotage 
was  not  compulsory  for  her,  and 
that  her  owners  were  liable :  The 
Sutherland,  12  P.  D.  164. 

(p)  As  to  (D),  see  Order  in 
Council  of  18th  Feb.  186i,  and 
17  &  18  Vict.  c.  104,  s.  379 

{q)  Reg.  v.  Stanton,  ubi  tupra ; 
The  Earl  of  Auckland,  ubi  supra  ; 
both  decided  under  the  correspond- 
ing words  of  17  &  18  Vict.  c.  104, 
s.  379. 

(r)  Order  in  Council  of  16th 
July,  1857. 

(«)  See  Order  in  Council  of  20th 
Nov.  1873. 

(0  But  queer e,  if  such  a  pOot 
wero  to  supersede  an  unlicensed 
pilot  under  61  &  62  Vict.  o.  68,  s.  5. 
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The  power  given  to  the  London  Trinity  House  by  6  GFeo.  IV. 
c.  125,  8.  51,  to  make  regulations  as  to  the  pilotage  of  foreign 
yessels  bringing  provisions,  does  not  appear  to  have  been 
exercised. 

Londonderry :  Pilotage  is  compulsory  on  all  vessels,  inwards 
and  outwards,  except  vessels  of  and  under  75  tons  and  colliers 
outward  bound  in  ballast;  48  Qeo.  III.  o.  136  (Local),  s.  23  ; 
17  &  18  Yict.  c.  177  (Local),  ss.  68  seq, ;  for  bye-laws,  see 
ParL  Paper,  No.  154,  Sess.  1889. 

Lossiemouth :  Pilotage  is  compulsory  inwards  and  outwards 
for  aU  vessels  over  40  tons ;  19  &  20  Vict.  c.  67  (Local),  s.  57 ; 
81  &  32  Vict.  c.  47  (Local)  ;  for  reg^ations,  see  Pari.  Paper, 
No.  154,  Sess.  1889. 

Lowestoft,  Maldon,  Mil/ord,  Neath,  Newhaven,  Padstock^ 
and  Penzance :  See  London  Trinity  House, 

Macduff:  Pilotage  free  ;  see  in/ra,  p.  304. 

Middlesbrough  :  See  infra,  Newcastle. 

Montrose :  Pilotage  free ;  in/ra,  p.  304. 

Nairn :  Pilotage  free  (semble)  ;  infra,  p.  394. 

New  Ross :  Whether  pilotage  is  free  or  compulsory  is 
doubtful.  At  Waterford  it  is  compulsory ;  and  the  two  autho- 
rities are  not  entirely  distinct.  See  24  &  25  Vict.  c.  140 
(Local) ;  37  &  38  Vict.  c.  116  (Local) ;  bye-laws,  Pari.  Paper, 
No.  154,  Sess.  1889;  No.  210,  Sess.  1896. 

Newcastle-wpon-Tyne,  Tyne,  and  Tees:  The  jurisdiction  of 
the  Trinity  House  of  Newcastle-upon-Tyne  («)  includes  Blyth, 
Seaham,  North  Sunderland,  Holy  Island,  Whitby,  Wark- 
worth  Amble,  and  Alnmouth.  It  formerly  included  the  river 
Tyne  and  the  river  Tees,  and  the  ports  of  Hartlepool  and 
Sunderland ;  but  now  by  28  &  29  Vict.  c.  44  (the  Tyne  Pilotage 
Order  Confirmation  Act),  amended  by  30  &  31  Vict.  c.  78, 
pilotage  jurisdiction  over  the  whole  of  the  river  Tyne,  and 
seawards  over  a  radius  of  seven  miles  (including  the  ports  of 
Tynemouth,  Newcastle,  and  Shields),  has  been  transferred  to 
the  Tyne  Pilotage  Commissioners.  Within  that  jurisdiction 
pilotage  is  not  compulsory  (x).    By  similar  Acts  (27  &  28 

(u)  See  57  &  58  Vict.  o.  60 ,  b.  632.      to  the  Act,  and  The  Johann  Sverdrup, 
(x)  Bee  sect.  16  of  the  Schedule      U  F.  D.  49 ;  12  F.  D.  43. 
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Vict.  0.  68 ;  28  &  29  Vict.  c.  59,  and  45  Vict.  c.  1  (Local)), 
pilotage  jurisdiction  over  the  ports  of  Hartlepool  and  Sunder- 
land, and  over  the  whole  of  the  Toes,  including  the  ports  of 
Stockton  and  Middlesbrough,  was  transferred  from  the 
Trinity  House  of  Newcastle-upon-Tyne  to  the  Hartlepool 
Pilotage  Commissioners,  the  Sunderland  PUotage  Oommis- 
sioners,  and  the  Tees  Pilotage  Commissioners,  and  pilotage  is 
not,  it  would  seem,  compulsory  within  those  jurisdictions  (y). 
Under  41  Geo.  III.  c.  86  (Local),  pilotage  is  compulsory  on 
foreign  ships  (z)  within  the  jurisdiction  of  the  Trinity  House 
of  Newcastle-upon-Tyne,  except,  it  seems,  foreign  coasters, 
as  to  which  see  39  &  40  Vict.  c.  36,  s.  141.  The  existing 
bye-laws  have  been  made  by  the  foUowing  Orders  in  Council : 
For  Newcastle-upon-Tyne,  14th  February,  1883;  for  the 
Tyne,  19th  July,  1862;  17th  June,  1887;  6th  February,  1892; 
for  Hartlepool,  27th  June,  1876,  and  7th  February,  1888 ;  for 
Sunderland,  29th  June,  1882,  and  8th  March,  1886;  and  for 
the  Tees,  16th  December,  1882.  See  Pari.  Paper,  No.  154, 
Sess.  1889;  No.  263,  Sess.  1893. 

Newport  {Mon,) :  Pilotage  free  ;  infra^  p.  304. 

Neiory :  Pilotage  free ;  see  infraj  p.  304. 

Penarth  :  Pilotage  free ;  infra,  p.  304. 

Peterhead:  Pilotage  is  compulsory  under  36  &  37  Vict. 
c.  ■  157  (Local),  ss.  77  seq,,  for  all  vessels  of  30  tons  and 
upwards  bound  in  and  out,  except  steam-tugs  for  the  use  of 
vessels  frequenting  the  harbour.  See  Orders  in  Council  of 
1st  April,  1881 ;  17th  February,  1896 ;  39  &  40  Vict.  c.  174 
(Local) ;  and  for  bye-laws,  Pari.  Paper,  No.  154,  Sess.  1889. 

Pit/mouth  and  Poole :  See  London  Trinity  House, 

Port  Talbot  (formerly  Aheravon) :  Pilotage  is  compulsory 
under  the  bye-laws  and  4  Will.  IV.  c.  43  (Local),  s.  73, 
on  all  vessels  over  25  tons  not  laden  with  limestone  inwards 


{y)  Sect.  16  of  the  Schedule  to  (z)  The  Maria,  1  W.  Bob.  95 ; 

the  Hartlepool  Aot,  seot.  14  of  the  Tyne  Improvement  Commietionen  y. 

Schedule  to  the  Sunderland  Aot,  General  Steam  Navigation  Co,,  L.  R. 

and  sect.  15  of  the  Schedule  to  the  2  Q.  B.  66.    24  &  25  Ylot.  c.  47, 

Tees  Act,  are  nearly  identical  in  does  not  relieye  foreign  ships  from 

terms  with  sect.  16  of  the  Schedule  the  obligation  to  take  a  pilot.    See 

to  the  Tyne  Act,  adjudicated  upon  The  Veeta,  7  P.  D.  240. 
in  The  Johann  Sverdrup,  ubi  supra. 


LOCAL  PILOTAGE  ACTS,  801 

and  ontwards.  For  bye-laws,  see  Pari.  Paper,  No.  154, 
Sees.  1889. 

ParimadoCf  RyCy  Scilly,  and  Shoreham :  See  London  Trinity 
Mouse, 

Pulteney :  Pilotage  is  compulsory  for  vessels  over  40  tons 
in  and  out ;  20  &  21  Vict.  c.  93  (Local),  ss.  52,  54.  See  also 
Wick. 

Rosehearty :  In  the  pilotage  returns  pilotage  is  stated  to  be 
compulsory ;  but  there  appears  to  be  nothing  in  the  Acts  or 
bye-laws  to  make  it  so;  see  26  &  27  Vict.  c.  104;  38  &  39 
Tict.  c.  117  (Local) ;  Pari.  Paper,  No.  154,  Sess.  1889. 

St.  Ives  {Hayle)  :  See  London  Trinity  House. 

Sandhaven:  In  the  pilotage  return  pUotage  is  stated  to 
be  compulsory,  and  the  bye-laws  imply  the  same ;  but  there 
appears  to  be  no  express  provision  in  the  Acts  or  bye-laws  to 
that  effect,  and  the  bye-laws  are  made  under  the  M.  S.  Act, 
1854,  s.  333;  see  36  &  37yict.  c.  63  (Local) ;  Order  in  Council, 
20th  March,  1877  ;  ParL  Paper,  No.  154,  Sess.  1889. 

Sligo :  Pilotage  is  compulsory  for  inward-bound  ships  of  20 
tons  and  upwards,  except  vessels  reaching  Oyster  Island  with- 
out being  boarded ;  40  Vict.  c.  35  (Local) ;  for  regulations, 
see  Pari.  Paper,  No.  263,  Sess.  1893 ;  Orders  in  Council,  9th 
May,  1892,  and  30th  April,  1894. 

Southampton :  See  London  Trinity  House. 

Southwold:  Pilotage  is  compulsory,  inwards  and  outwards, 
for  vessels  of  40  tons  and  upwards ;  1 1  Geo.  lY.  c.  48  (Local) ; 
for  bye-laws,  see  Pari.  Paper,  No.  204  of  1874. 

Spalding :  See  Kingston-upon-Hull. 

Stockton:  See  Newcastle-upon-Tyne, 

Stonehaven:  Pilotage  is  stated,  Pari.  Paper,  No.  210,  Sess. 
1896,  to  be  partly  compulsory;  but  there  is  nothing  in  the 
local  Acts  or  bye-laws  to  make  it  so ;  see  6  Qeo.  lY.  c.  54 
(Local) ;  45  &  46  Vict.  c.  168  (Local) ;  Pari.  Paper,  No.  154, 
Sess.  1889. 

Sunderland^  North:  See  Newcastle-upon-Tyne;  28  &  29 
Vict.  c.  59;  Orders  in  Council,  29th  June,  1882,  and  8th 
March,  1886;  bye-laws,  Pari.  Paper,  No.  154,  Sess.  1889. 

Swansea :  Pilotage  is  compulflory  for  vessels  inward  bound, 
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except  vessels  under  100  tons  in  ballast ;  17  &  18  Yict.  c.  126 
(Local);  Orders  in  Council  of  22nd  February,  1860;  4tli 
February,  1861 ;  7th  Januaiy,  1864;  and  22nd  May,  1883; 
for  bye-laws,  see  Pari.  Paper,  No.  154,  Sess.  1889 ;  54  Vict. 
c.  47  (Local) ;  55  &  56  Vict.  c.  31  (Local).  The  effect  of  the 
general  and  local  Acts  and  of  the  bye-laws  is  by  no  means 
dear. 

Tees  (Biver) :  See  Newcastle-upon-Tyne  ;  55  &  56  Vict,  c.  1 
(Local). 

Teignmouth,  Thames :  See  London  Trinity  House, 

Thurso :  Pilotage  is  not  expressly  made  compulsory  by  the 
local  Act  or  by  bye-law ;  4  &  5  Vict.  c.  1  (Local) ;  Order  in 
Council,  12th  December,  1894. 

Tralee:  Pilotage  appears  to  have  been  compulsory  under 
9  Geo.  IV.  c.  118  (Local)  for  yessels  over  30  tons  (see  s.  74)  ; 
but  the  Act  does  not  in  terms  make  it  compulsory.  See  also 
6  &  7  WiU.  IV.  c.  114  (Local)  ;  27  &  28  Vict.  c.  31  (Local) ; 
bye-laws,  Pari.  Paper,  No.  154,  Sess.  1889. 

Tyne :  See  Newcastle-upon-  Tyne, 

Waterford:  Pilotage  is  compulsory  in  and  out;  9  &  10 
Vict.  c.  292  (Local) ;  37  &  38  Vict.  c.  116,  ss.  12  seq, ;  except 
for  vessels  drawing  less  than  6  feet ;  for  bye-laws,  see  ParL 
Paper,  No.  154,  Sess.  1889;  No.  181,  Sess.  1890;  No.  160, 
Sess.  1894  ;  Order  in  Council,  January  12th,  1891  (a). 

JVells  :  See  London  Trinity  House, 

Westport :  Pilotage  is  compulsory  for  all  vessels,  in  or  out, 
except  within  the  limits  of  the  out-pilot  grounds,  or  when  the 
master  is  licensed;  16  &  17  Vict.  c.  185  (Local),  ss.  13  seq,; 
see  Pari.  Paper,  No.  154,  Sess.  1889. 

Wexford :  Pilotage  is  compulsory  for  all  vessels,  in  or  out, 
with  cargo  or  passengers ;  37  &  38  Vict.  c.  40  (Local),  ss.  73 
seq,;  see  also  25  &  26  Vict.  c.  122  (Local),  and  bye-laws 
approved  by  Order  in  Council,  26th  October,  1875;  ParL 
Paper,  No.  154,  Sess.  1889. 

Weymouth :  See  London  Trinity  House, 

Wick :  Pilotage  is  compulsory  for  vessels  over  20  tons 
entering  and  leaving  the  harbour,  except  frequent  traders 

(a)  See  I^  r%stmat  Ji.  Bep.  A.  1  £q.  336. 
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whose  masters  or  mates  have  pilotage  certificates  (b) ;  25  &  26 
Yict.  c.  180  (Local),  ss.  10,  22,  23,  24 ;  see  also  20  &  21  Yict. 
c.  93 ;  for  bye-laws,  see  Pari.  Paper,  No.  263,  Sess.  1893. 

Wicklow :  Pilotage  is  compulsory  in  and  out,  except  for 
steamships  in  certain  oases;  5  &  6  Yict.  c.  Ill  (Local),  ss.  134 
seq, :  and  see  14  &  15  Yict.  c  121  (Local). 

Wisbech :  BeeKinffston-upon-HuU;  and  see  50  Geo.  lU.  c.  206 
(Local);  Pari.  Paper,  No.  154,  Sess.  1889;  No.  160,  Sess.  1889; 
Orders  in  Council,  29 th  January,  1889 ;  30tli  January,  1893. 

Woodbrtdge^  Yarmouth  (c)  :  See  London  Trinity  House. 

Pilotage  authorities  exist  at  the  following  places,  but  at  all 
of  them  pilotage  is  free.  Information  concerning  those 
marked  with  an  asterisk,  and  bye-laws,  where  they  exist, 
will  be  foimd  in  Pari.  Paper,  No.  154,  Sess.  1889  (Pilotage 
Betum): — 

Ballyshannon :  Order  in  Council,  15th  October,  1889;  Pari. 
Paper,  No.  181,  Sess.  1890;  No.  251,  Sess.  1891.  Barry: 
Pari.  Paper,  No.  251  of  1891 ;  Order  in  Council,  21st  October, 
1890.  Berwick*:  48  Geo.  III.  c.  104  (Local) ;  25  Yict.  c.  31 
(Local).  Borrowstounness* :  38  &  39  Yict.  c.  137  (Local); 
46  &  47  Yict.  c.  76  (Local) ;  Order  in  Council,  26th  June, 
1886.  Buckie  (Cluny)  :  37  &  38  Yict.  c.  185  (Local).  Burg- 
head*:  21  &  22  Yict.  c.  39  (Local);  Order  in  Council,  17th 
May,  1888.  Burntisland*:  44  &  45  Yict.  c.  85  (Local). 
Cardiff y*  including  Penarth:  Order  in  Coimcil,  21st  October, 
1890;  24  &  25  Yict.  c.  236  (Local),  repealing  19  &  20  Yict. 
c.  122  (Local) :  gutere,  whether,  imder  sect.  31  of  this  Act, 
pilotage  is  compulsory  for  a  ship  '^ bound  foreign''  from 
Penarth  with  passengers;  43  &  44  Yict.  c.  24  (Local); 
Orders  in  Council  of  20th  October,  1874,  and  20th  April, 
1883.  Carlingford  Bar*:  27  &  28  Yict.  o.  93;  Order  in 
Council  of  16th  May,  1878.  Charlestown :  22  &  23  Yict. 
c.  96  (Local);  Order  in  Council,  8th  February,  1890;  ParL 
Paper,  No.  261,  Sess.  1891.  Coleraine* :  42  &  43  Yict. 
c.   175   (Local);  48   &  49  Yict.  c.   185  (Local);   Order  in 

(^)  Thifl  BeemB  to  be  the  effect  of  (e)  As  to  the  limits  of  the  Yar- 

the  local  Acts ;  bat  their  language      mouth  district,  see  supra,  p.  296« 
is  not  olear. 
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Counca,  25tli  January,  1887.  Cork*(d):  1  Geo.  IV.  c.  52 
(Local) ;  55  &  66  Vict.  c.  157  (Local);  Pari.  Paper,  No.  160, 
Seas.  1894.  Dingle*:  48  &  49  Vict.  c.  104  (Local);  Order  in 
Council,  26th  June,  1886;  Pari.  Paper,  No.  261,  Bess.  1891. 
Douglas  (Isle  of  Man)  :  35  &  36  Vict.  c.  23.  Dundee* :  38  & 
39  Vict.  c.  150  (Local).  Eyemouth:  37  &  38  Vict.  c.  185 
(Local) ;  45  &  46  Vict.  c.  58  (Local),  ss.  50—56  {semhle,  free). 
Gardenstown :  39  &  40  Vict.  c.  40  (Local).  Oloucester* :  24  & 
25  Vict.  c.  236  (Local) ;  bye-laws,  Pari.  Paper,  No.  154,  Seas. 
1 889 ;  Order  in  Council,  28th  November,  1 874.  Grangemouth : 
49  &  50  Vict.  c.  76  (Local) ;  Order  in  Council,  February  19th, 
1889 ;  bye-laws.  Pari.  Paper,  No.  212,  Sess.  1892.  Hastings  : 
25  &  26  Vict.  c.  51.  Inverness* :  46  &  47  Vict.  c.  43  (Local)  ; 
Order  in  Council,  5th  July,  1889 ;  Pari.  Paper,  No.  181,  Sees. 
1890.  Leith  Harbour  and  Docks* :  28  Geo.  III.  c.  58  (Local)  ; 
38  &  39  Vict.  c.  160  (Local) ;  Orders  in  Council  of  28th  July, 
1856,  30th  June,  1860.  Leith  Trinity  House*  {e) :  I  Geo.  IV. 
c.  37 ;  5  Geo.  IV.  c.  39  (Local) ;  Pari.  Paper,  No.  263,  Sess. 
1893 ;  No.  160,  Sess.  1894 ;  Order  in  CouncU,  28th  July,  1856. 
Leven  and  Methil* :  39  &  40  Vict.  c.  173  (Local) ;  Pari.  Paper, 
No.  251,  Sess.  1891  ;  46  &  47  Vict.  c.  43  (Local);  52  &  53 
Vict.  c.  90  (Local),  ss.  34,  38 ;  Orders  in  Council,  25th  January, 
1887;  8th  February,  1890;  superseding,  it  seems,  that  of 
25th  January,  1887.  Limerick:  4  Geo.  IV.  c.  94  (Local); 
10  &  11  Vict.  c.  198  (Local).  Macduff:  10  &  11  Vict.  c.  127 
(Local) ;  38  &  39  Vict.  c.  1 17  (Local) ;  there  are  no  bye-laws, 
and  nothing  in  the  local  Act  to  make  pilotage  compulsory. 
Manchester  Ship  Canal :  48  &  49  Vict.  c.  188  (Local) ;  Order 
in  Council,  26th  November,  1895  (Art.  3) ;  bye-laws,  tn/ra, 
p.  600.  Nairn*:  26  &  27  Vict.  c.  104  (no  bye-laws).  New- 
castle-upon-Tyne: See  above,  p.  299.  Newport  (Jfbn.)*:  24 
&  25  Vict.  c.  236  (Local) ;  56  &  57  Vict.  c.  36  (Local),  Pilotage 
Orders  Confirmation  Act.  Newry*:  10  Geo.  IV.  c.  126  (Local)  ; 
Order  in  Council,  16th  May,  1878.  Penarth:  19  &  20  Vict.  c.  122 
(Local) ;  see  above,  Cardiff.     Porthcawl*  or  Pwll  Cawl  Bay : 

(d)  See  The  Eden,  2  W,  Bob.  incorporated  by  charter  of  27th 
442  ;  Cork  Harbour  Pilotage  Act,  Jul^,  1797.  As  to  the  limit  of  its 
1892,  8.  3.  janfldiotion,  see  Soesack  t.  Gray,  6 

(e)  The  Leith  Trixuty  Hoiue  was      Br.  &  S.  698. 
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18  Vict.  c.  50  (Local);  Pari.  Paper,  No.  154,  Sess.  1889; 
Orders  in  Council,  6th  May,  1857,  and  27th  November,  1878. 
Rosehearty*  :  See  above,  p.  301.  Sandhaven* :  See  above, 
p.  301.  Stonehaven*:  6  Geo.  IV.  c.  64  (Local);  45  &  46 
Vict.  c.  168  (Local).  Thurso ;  4  &  5  Vict.  c.  7  (Local)  ;  Order 
in  Council,  12th  December,  1894  (see  above,  p.  302).  Hartte- 
poolj  Sunderland^  and  Tees  river,  see  above,  pp.  299,  300. 


Pilotage  in  Foreign  and  Colonial  Waters. 

Gompulsorj  pilotage  exists  in  many  foreign  countries, 
including  the  United  States  of  America,  France,  G-ermanj, 
Belgium,  Holland,  Spain,  Portugal,  Eussia,  and  the 
Argentine  Eepublic.  But  the  doctrine  that  the  ship- 
owner is  not  liable  for  the  fault  of  a  compulsory  pilot 
does  not  prevail  abroad  (/).  In  America  the  law  is  not 
altogether  dear,  but  it  seems  that  compulsory  pilotage 
does  not  relieve  the  shipowner  from  liability ;  see  Smith 
V.  Condry,  1  How.  28;  The  China,  7  Wall.  53;  and 
observations,  2  Stuart's  Vice  Ad.  Rep.  (Canada)  231 ;  The 
MerrimaCy  14  Wall.  Jun.  485 ;  Bussy  v.  Donaldson,  4 
Dall.  206 ;  Flamigen  v.  Washington  Insurance  Co,,  7  Barr. 
Pennsylvania  Sup.  Ct.  Rep.  306 ;  Ex  parte  McNeal,  13 
Wall.  236 ;  The  Carolus,  2  Curtis  C.  C.  69  ;  2  Parsons  on 
Shipping,  ed.  1869,  117.  As  to  foreign  law  on  the  subject 
generally,  see  the  Reports  of  Pilotage  Committees  of  1870 
and  1888. 

The  following  is  a  summary  of  pilotage  laws  in  force  in 
some  of  the  British  colonies  and  dependencies : — 

Australia,  South:  Pilotage  compulsory;  44  &  45  Yict. 
No.  237,  8.  282. 

Australia,  Western:  Pilotage  compulsory;  18  Vict.  No.  15, 
8.  7. 


(/)  Art.   740   of   the    German  tants,  and  not  to  pilots  generally ; 

Code   IB  said   to    apply   only    to  see  a  pamphlet    by  Dr.   Octavio 

harbour  xnaaten  and  their  assis-  Sohroeder,  Jun.,  Hamburg,  1891. 

M.  X 
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Bermuda:  Pilotage  compulsory;  Law  No.  2  of  1843  con- 
tinued by  Bubsequent  laws. 

Bombay :  See  Muhammad  Ytuuf  v.  Peninsular  if  Oriental 
Steam  Navigation  Cb.,  6  Bombay  L.  K.  98. 

Canada:  36  Yict.  c.  54,  makes  the  payment  of  pilotage 
charges  compulsory ;  but  expressly  provides  that  no  ship  need 
be  placed  in  charge  of  a  pilot  (ss.  56,  69) ;  and  that  nothing 
in  the  Act  shall  be  deemed  to  exempt  owners  from  liability 
for  the  fault  of  a  compulsory  pilot  (s.  69) :  See  The  Quebec, 
19  Low.  Canada  Jur.  197.  31  Vict.  c.  58,  and  27  &  28  Vict, 
c.  13,  s.  14,  are  (semble)  repealed  by  the  later  Canadian  law. 

Jamaica:  Pilotage  compulsory;  Law  35  of  1873;  Law  29 
of  1879  ;  Law  19  of  1881 ;  Law  36  of  1889. 

Mauritius :  Ordinance  No.  26  of  1881. 

New  South  Wales :  35  Vict.  No.  7. 

New  Zealand:  Pilotage  compulsory;  31  Vict.  No.  32;  S3 
Vict.  No.  42. 

Newfoundland:  St.  John's ;  pilotage  compulsory  for  inward- 
bound  ships,  except  coasters ;  Ch.  100,  Consolidated  Statutes 
of  Newfoundland. 

Nova  Scotia :  Pilotage  compulsory ;  Bevised  Statutes,  Third 
Series,  Ch.  79  ;  33  Vict.  c.  17. 

Prince  Edward* s  Island :  Pilotage  compulsory  (with  excep- 
tions); 7  WiU.  4,  c.  19. 

Queensland:  Pilotage  compulsory;  46  Vict.  No.  12,  s.  113. 

South  Australia  :  See  Australia,  South, 

Straits  Settlements :  Pilotage  compulsory ;  Ordinance  No.  8 
of  1869;  Pilotage  Ordinance,  1868. 

Tasmania  :  Pilotage  compulsory ;  21  Vict.  No.  16,  ss.  73,  74. 
Victoria:  Pilotage  compulsory;  28  Vict.  No.  255,  ss.  73, 
74. 

Western  Australia :  See  Australia,  Western, 
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CHAPTEE  XI. 

COLLISION  WITH  REFERENCE  TO — (1)  THE  SHIPOWNER'S 
LIABILITY  AS  CARRIER — (2)  THE  CONTRACT  OF  IN- 
SURANCE.— CRIMINAL  AND  OTHER  CONSEQUENCES  OF 
COLLISION. 

The  liability  of  the  shipowner  for  loss  by  collision  of 
goods  on  board  his  ship  may  be  considered  under  two 
heads :  (1)  his  liability  at  common  law  by  the  custom  of 
the  realm ;  (2)  his  liability  upon  the  contract  of  carriage. 
A  common  hoyman  (a),  the  owner  of  barges,  flats,  or 
lighters,  who  lets  them  out  for  hire  (6),  the  owner  of  a 
general  ship  trading  between  places  within  the  realm  or  to 
foreign  lands  (c),  are  subject  to  the  liability  of  a  common 
carrier.  Whether  the  owner  of  a  ship  that  is  not  a  general  TVTiether 
ship,  and  trades  to  foreign  lands,  is  a  common  carrier  or  ^  oOTmo^ 
liable  as  such,  is  doubtful  (d).  Again,  whether  the  owner  <»«ier. 
of  a  general  ship  is  liable  as  a  common  carrier,  except  so 
far  as  he  is  protected  by  the  contract,  where  he  carries 
goods  under  a  bill  of  lading,  was,  until  of  late  years,  a 
question  much  disputed  (e).  It  appears  to  be  now  decided 
that  he  is  not(/). 


(a)  Forward  v.  Fittard,  1  T.  R. 
27. 

(*)  Dale  ▼.  Ball,  1  "Wilfl.  281 ; 
Lyon  y.  MellSf  6  East,  428 ;  Liver 
Alkali  Co,  y.  Johnaon,  L.  B.  9  Ex. 
338. 

(c)  Moree  y.  Slw^  1  Ventr.  190, 
238 ;  see  on  this  ease  per  Black- 
bum,  J.,  L.  R.  9  Ex.  341;  per 
Cookbnm,  C.  J.,  1  C.  P.  D.  430; 
Barclay  y.  Cueulla  y  Qanay  3  Dougl. 
889. 

{d)  See  Liver  Alkali  Co,  y.  John' 
eon,  ubi  supra;  Nugent  y.  Smith, 
1  0.  P.  D.  19;  ib.  423;  Chartered 


Mercantile  Bank  of  India,  London, 
and  China  y.  Netherlands  India 
Steam  Navigation  Co,,  10  Q.  B.  D. 
621. 

(e)  See  1  Parsons  on  Shipping, 
pp.  245  seq.  ed.  1869,  where  the 
writer  states  that  he  is  not  so 
liable. 

(/)  Nugent  y.  Smith,  1  C.  P.  D. 
19,  423  ;  but  see  per  Pollock,  B., 
Chartered  Mercantile  Bank  of  India, 
London,  and  China  y.  Netherlands 
India  Steam  Navigation  Co.,  9  Q.  B: 
D.  118  ;  Hayn  V.  CuUiford,  4  0.  P. 
D.  182. 
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shipownee's  liabiuty  as  carrier. 


Shipowner's 
liability  at 
oommon  law. 


Shipowner's 
Uabilitj  on 
the  contract 
of  carriage. 


At  common  law,  where  the  shipowner  is  subject  to  the 
liability  of  a  common  carrier,  he  is  liable  as  insurer  against 
loss  or  damage  from  any  cause  except  the  act  of  God  and 
the  Queen's  enemies  {g).  For  injury  to  passengers  on 
board  his  ship  he  is  liable  only  where  it  is  caused  by  the 
negligence  of  himself  or  his  agents,  the  officers  or  crew(/i). 
To  passengers,  therefore,  he  is  liable  for  injury  in  a  collision 
caused  by  the  fault  of  his  own  ship,  or  by  the  fault  of  both 
ships.  To  cargo-owners  he  is  liable  at  common  law  for 
loss  or  damage  in  a  collision  by  the  fault  of  his  own  or 
of  both  ships,  or  where  it  is  an  inevitable  accident.  It  is 
possible  that  a  collision  might  occur  by  act  of  God,  in 
which  case  he  would  not  be  liable.  But  the  ordinary  so- 
called  case  of  collision  by  inevitable  accident,  as  where  it 
is  caused  by  stress  of  weather,  fog,  or  latent  defect  in  gear, 
would  not  be  held  to  be  an  act  of  God  (t). 

It  has  been  held  in  America  that  owners  of  a  tug  towing 
craft  with  goods  on  board  are  not  liable  as  common  carriers 
for  the  safety  of  the  goods  (A). 

In  practice  the  shipowner  carrying  goods  usuaUy  con- 
tracts himself  out  of  the  onerous  liability  imposed  on  him 
by  the  common  law.  By  the  charter-party  or  bill  of  lading 
it  is  usually  agreed  that  the  goods  shall  be  carried  and 
delivered  in  good  order,  unless  loss  or  damage  shall  arise 
from  certain  specified  causes.  These  causes,  technically 
called  "  exceptions,"  commonly  include  "  perils,  dangers, 
and  accidents  of  the  sea,  rivers,  land,  carriage,  and  steam 
navigation,  of  whatsoever  nature  and  kind."  Under  a 
bill  of  lading  so  framed  the  shipowner  is  not  liable  for  a 
collision  which  occurs  without  negligence  in  either  ship  (/), 


(^)  Nugent  v.  Smithy  1  0.  P.  D. 
19 ;  t^.  423. 

(A)  See  Redhead  y.  Midland  Sail, 
Co.,  Li.  R.  2  Q.  B.  412 ;  on  app. 
ib.  4  Q.  B.  379,  and  the  cases  there 
cited. 

(»)  See  Nugent  v.  Smithy  1  C.  P. 
D.  19,  34,  as  to  what  is  an  act  of 


Gk>d. 

{k)  Caton  v.  Rumney,  13  "Wend. 
387.  This  seems  to  be  the  general 
rale,  but  there  are  contrary  de- 
cisions ;  see  1  Parsons  on  Shippings 
(ed.  1869),  247,  note. 

(/)  £uller  V.  Fuiher,  3  Esp.  67  ; 
Chartered  Mercantile  Bank  of  Jndia^ 
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or  for  a  collision  cansed  wholly  by  the  fault  of  the  other 
ship  {m) ;  but  he  is  liable  where  there  is  negligence  in  his 
own  ship.     Sometimes  in  the  bill  of  lading  there  is  con- 
tained an  exception  of  **  collision."     In  that  case  the  ship-  Exception  of 
owner  is  not  liable  for  a  collision  caused  by  the  fault  of  in^bauf*^ 
the  other  ship  (n) ;  but  he  remains  liable  for  a  collision  ^a^ding, 
caused  by  the  fault  of  his  own  ship.     The  reason  for  his 
liability  for  a  collision,  caused  wholly  or  in  part  by  the 
fault  of  his  own  ship,  is  that  **  underlying  the  contract 
implied  or  involved  in  it  (the  bill  of  lading)  is  ...  an 
engagement  on  his  part  to  use  due  care  and  skill  in  navi- 
gating the  ship  and  carrying  the  goods  "  (o). 

To  cover  loss  by  the  fault  of  the  carrying  ship  the  Other 
following  exception  is  sometimes  added : — "  Accidents,  ^^^  ^°*' 
loss,  or  damage,  from  any  act,  neglect,  or  default  whatso- 
ever, of  the  pilot,  master,  or  mariners,  or  other  servants 
of  the  shipowner  in  navigating  the  ship."  These  words 
cover  loss  in  a  collision  caused  by  the  fault  of  the  carrying 
ship  (p)  ;  but  they  do  not  cover  loss  by  a  collision  with 
another  ship  of  the  same  owners  caused  entirely  by  the 
fault  of  such  ship  (q). 

An  exception  of  *'  dangers  or  accidents  of  navigation  " 
in  a  bill  of  lading  covers  loss  of  cargo  by  collision  caused 
by  the  fault  of  the  other  ship  (r). 


London  and  China  v.  Netherlands 
India  Steam  Navigation  Co.,  Zimtd,, 
10  Q.  B.  D.  521.  As  to  American 
law  on  the  point,  see  AngeU  on 
Carriers,  6th  ed.  513. 

(m)  WiUon,  Sons  ^  Co.  v.  Owners 
of  Cargo  per  Xaniho,  The  Xantho, 
12  App.  Gas.  503,  oYemUing 
Woodley  v.  MicheU,  11  Q.  B.  D.  47. 

(»)  Lloyd  ▼.  General  Iron  Screw 
Collier  Co.,  3  H.  &  0.  284;  OrUl  v. 
General  Iron  Screw  Collier  Co.,  L.  R. 
1  0.  P.  600 ;  on  app.  ibid.  3  0.  P. 
476;  Woodley  v.  Miehell,  11  Q.  B. 
D.  47 ;  Chartered  Mercantile  Bank, 
%e.  T.  India  Steam  Navigation  Co,, 
10  Q.  B.  D.  621,  531. 


(o)  Fer  Lord  Macnaghten,  Th$ 
Xantho,  12  App.  Gas.  503,  515. 

( p)  Chartered  Mercantile  Bank,  fc, 
y.  Netherlands  India  Steam  Naviga- 
tion Co.,  10  Q.  B.  D.  521.  Except, 
perhaps,  where  there  is  negligence 
on  the  part  of  the  owner  in  ap- 
pointing an  incompetent  master  or 
crew ;  see  per  Brett,  M.R.,  10  Q. 
B.  D.  532. 

{g)  Chartered  Mercantile  Bank,  ^. 
y.  Netherlands  India  Steam  Naviga^ 
tion  Co.,  ubi  supra. 

(r)  Sailing  Ship  Garston  Co.  y. 
Sickie,  Borman  #  Co.,  18  Q.  B. 
D.  17. 
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shipowner's  liability  as  cabrieb. 


Golliaion  be- 
tween ships 
of  the  same 
owner. 


The  Bernina  was  in  ooUiBion  partly  by  her  own  fault. 
Goods  on  board  were  in  oonsequenoe  of  the  collision  tran- 
shipped to  another  ship,  and  whilst  being  earned  on  to 
their  destination  were  lost  by  the  fault  of  those  on  board 
the  carrying  ship.  It  was  held  that  an  exception  in  the 
original  bill  of  lading  of  "  act  of  God,  Queen's  enemies, 
fire,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,"  did  not  cover  the  loss  («). 

In  the  case  of  a  collision  between  the  carrying  ship  and 
another  belonging  to  the  same  owners,  the  effect  of  the 
exception  last  mentioned,  together  with  the  statutory  rule 
as  to  division  of  loss  where  both  ships  are  in  fault  (36  &  37 
Vict.  c.  66,  s.  26,  sub-sect.  9),  is  to  relieve  the  shipowner 
from  making  good  to  the  cargo-owner  more  than  half  his 
loss.  He  is  liable  as  carrier  for  half,  and  for  half  only,  of 
the  loss  on  the  goods  {t). 

The  case  (w)  which  decided  thesepoints  was  as  follows: — 
A  collision  occurred  between  The  Crown  Prince  and  The 
Atjeh^  a  ship  belonging  to  the  owners  of  The  Crown 
Princey  by  the  fault  of  both  ships.  The  question  arose 
whether  the  shipowners  were  liable  to  the  owners  of  cargo 
shipped  on  board  The  Crown  Prince  under  a  bill  of  lading 
containing  exceptions  of,  amongst  other  things,  '^  colli- 
sion," and  ^^acoidents,  loss,  or  damage  from  any  act, 
neglect,  or  default  whatsoever  of  the  pilots,  master,  or 
mariners,  or  other  servants  of  the  company  in  navigating 
the  ship."  It  was  held  that  the  shipowners  were  not 
liable  upon  the  contract  of  carriage.  Baggallay  and 
lindley,  L.JJ.,  were  of  opinion  that  the  exception  of 
"  collision,"  although  it  did  not  cover  the  negligence  of 
The  Croum  Prince  (a?),  did  cover  that  of  The  Atjeh;  and 
further,  that  the  negligence  of   The  Croum  Prince  was 


(«)  The  Bernina  (No.  2),  12  P.  D. 
36. 

{t)  Chartered  Mercantile  Banky  ^e. 
T.  Netherlands^  fe.  Co,,  10  Q.  B.  D. 
621. 


t 


(u)  Ibid. 

(x)  Lloyd  V.  General  Iron  Screw 
Collier  Cb.,  3  H.  &  0.  284  ;  GriU  v. 
General  Iron  Screw  Collier  Co.,  L.  R. 
1  C.  P.  600 ;  ibid.  8  0.  P.  476. 
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covered  by  the  other  exception  stated  above.  In  the  Court 
below  (t/)y  Pollock,  B.,  and  Manisty  and  Stephen,  J  J., 
considered  that  the  shipowners  were  not  protected  by  the 
exception  of  "  collision,"  on  the  ground  that,  since  liability 
for  loss  by  collision  caused  by  the  fault  of  the  carrying 
ship  is  not  excluded  by  that  exception,  neither  is  loss  by 
collision  caused  by  the  fault  of  the  carrying  ship  and 
another  belonging  to  the  same  owners.  Pollock,  B.,  and 
Stephen,  J.,  held  that,  though  the  second  exception  would 
have  protected  the  shipowners,  if  the  collision  had  been 
caused  entirely  by  the  fault  of  T/ie  Crotcn  Prtncey  it  had 
no  application  to  a  case  where  both  ships  were  in  fault. 
Manisty,  J.,  held  that  the  contract  in  the  bill  of  lading 
^afl  express,  to  oarry  and  deUver  the  goods  safely,  subject 
to  certain  exceptions,  which  did  not  include  negligence  of 
those  on  board  The  Atjeh.  Pollock,  B.,  appears  to  have 
held  the  shipowners  were  liable  as  common  carriers,  being 
unprotected  by  the  terms  of  their  bill  of  lading. 

As  stated  above,  the  Court  of  Appeal  reversed  the  deci- 
sion of  the  Comrt  below,  as  to  the  liability  of  the  ship- 
owners on  the  bill  of  lading.  But  the  shipowners  were 
held  liable  in  tort  (z)  for  the  negligence  of  their  servants 
on  board  The  Atjehy  though,  by  reason  of  the  rule  as  to 
division  of  loss,  for  only  half  the  loss. 

The  rule  as  to  division  of  loss  where  both  ships  are  in  Rule  as  to 
fault  does  not  aflPect  the  right  of  a  cargo-owner  to  recover  i^^^^  ^ 
full  damages  for  breach  of  the  contract  of  carriage  against 
the  owner  of  the  carrying  ship,  though  the  other  ship  was 
alBO  in  fault  for  the  collision.  But  it  abridges  his  common 
law  right,  as  against  the  owner  of  the  other  ship,  by  limit- 
ing the  liability  of  the  wrong-doer  to  one-half  the  loss  {a) ; 


I 


y)  9  Q.  B.  D.  118.  man   y.   Boyal  Netherlands    Steam 

s)  As  to  the  liability  of  the  ship-  Navigation  Co.,  4  P.  D.  157,  165; 

oinier  in  tort  as  well  as  upon  the  Chartered  Mercantile  Bank  of  India 

contract,   see  Morgan  t.  liavaz,  6  v.  Netherlands  India  Steam  Navi' 

H.  &  N.  265 ;  Pontifex  T.  Midland  gation  Co.,  10  Q.  B.  D.  521.     The 

Bail,  Co.,  3  Q.  B.  D.  23.  Milan,  ubi  supra,  so  far  as  it  decides 

(a)  The  Milan,  Lush.  388;  Chap-  that  the  ionooent  oargo-owner  can 
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shipowner's  liabiuty  as  carrier. 


Exception  of 
**barratP7" 
doee  not  coyer 
negligence 
of  canying 
ship. 


Whether 
exception  of 
**  perils  of  the 
sea'*  covers 
infringement 
of  the  regu- 
lations. 


and  this  is  the  case  even  where  the  two  ships  belong  to  the 
same  owner  (6).  If  part  of  the  loss  on  cargo  is  reoovered 
against  the  owner  of  the  carrying  ship,  the  residue,  up  to 
one-half  the  loss,  maj  be  recovered  against  the  other 
ship  (c).  In  America  The  Milan  has  not  been  followed, 
and  the  right  of  the  cargo-owner  to  recover  full  damages 
against  one  or  other  or  both  the  wrong-doing  ships  is  fully 
recognized  (d). 

Damage  to  goods  in  a  collision  caused  by  the  negligence 
of  those  on  board  is  not  covered  by  an  exception  of  barratry 
in  the  bill  of  lading  {e). 

Shipowners  contracted  with  a  passenger  that  they  should 
not  be  responsible  for  any  loss  or  damage  arising  from 
perils  of  the  sea  ....  or  from  any  act,  neglect,  or  de- 
fault whatsoever  of  the  pilot,  master,  or  mariners.  It 
was  held  that  no  damages  could  be  recovered  for  the  death 
of  the  passenger,  who  was  killed  in  a  collision  for  which 
the  carrying  ship  was  in  fault  (/). 

"Where  the  collision  is  caused  by  an  unnecessary,  but 
not  negligent,  breach  of  the  regulations  for  preventing 
collisions  at  sea,  so  as  to  cause  the  ship  to  be  deemed  to 
be  in  fault  under  the  statute,  it  seems  to  have  been  con- 
sidered by  Brett,  M.  E.,  in    Woodley  v.  Michell  {g)y  that 


recover  no  more  than  half  his  loss 
against  the  other  ship,  has  not 
been  followed  in  America.  It  has 
been  held  by  the  Supreme  Court 
that  the  innocent  cargo- owner  is 
entitled  to  a  decree  for  the  whole 
of  his  loss  against  either  of  the 
wrong-doing  ships  if  one  only  is 
sued ;  if  both  are  sued  he  is  en- 
titled to  a  decree  for  half  his  loss 
against  each ;  and  if  a  moiety  of 
his  loss  exceeds  in  amount  the 
statutory  liability  of  either  of  them, 
or  if,  for  any  other  reason,  he  fails 
to  obtain  half  his  total  loss  from 
either  of  them,  he  is  entitled  to  a 
further  decree  against  the  other  for 
the  difference:  see  The  Alabama 
and  The  Qam&eockf  2  Otto,   695; 


TheJaniata,  3  Otto,  337:  TheAtku, 
ibid.  302 ;  The  Virginia  JShrman,  7 
Otto,  309  ;  The  City  of  Hartford^ 
and  The  Unit,  ibid.  323  ;  The  City 
of  Paris,  U  Blatohf.  631 ;  The 
Civilta  and  The  JSeetleu,  13  Otto, 
699  ;  The  Eleonora,  17  Blatchf .  88. 

(b)  Chartered  MercatUile  Sank  of 
India  y.  Netherlands  India  Steam 
Navigation  Co.,  ubi  supra. 

{e)  The  Demetrius,  L.  R.  3  A.  & 
E.  523. 

(d)  See  supra,  p.  155. 

(e)  Grill  v.  General  Iron  Screw 
Collier  Co.,  L.  R.  3  C.  P.  476. 

(/)  ffaig    T.  Royal  Mail  Steam 
Packet  Co.,  52  L.  J.  Q.  B.  395,  640. 
(^)  11  Q.  B.  D.  117. 


—  ^ 
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the  shipowner  would  be  liable  for  damage  to  cargo,  not- 
withstanding an  exception  in  the  bill  of  lading  of  ^'  perils 
of  the  sea."     8ed  qu. 

A  railway  company  carrying  passengers  by  land  and  Effect  of 
sea  attempted  to  free  themselves  from  liability  for  the  ^^J^p^iu 
negligence  of  their  servants  by  repudiating  such  liability  Jo*  ^  ^^^e 
in  public  notices  and  advertisements.    Where,  after  pub-  of  seryants. 
lication  of  such  a  notice,  a  collision  occurred  between  a 
ship  employed  by  the  railway  company,  with  cargo  and 
passengers  on  board,  and  another  ship,  by  the  fault  of 
the  former,  it  was  held  that,  under  the  Acts  regulating 
their  steamship  traffic  (A),  the  company  were  liable  to 
the  passengers  and   cargo-owners,  notwithstanding    the 
notice  (i). 

Whether  the  shipowners  are  liable  to  the  charterer  for  Shipowner's 
loss  sustained  by  the  latter  in  consequence  of  a  collision  ohartewr 
for  which  the  chartered  ship  is  in  fault  will  depend  upon  ^^r  loss  by 
the  terms  of  the  charter-party.      Where  such  liability 
exists,  it  will  extend  to  expenses  of  salving  the  cargo  which 
have  been  paid  by  the  charterers  or  their  underwriters  (j). 

In  a  case  (Jc)  where  the  officers  and  crew  were  the 
servants  of  the  owner,  though  by  the  terms  of  the  charter- 
party  the  ship  was  "  placed  under  the  direction  of "  the 
charterer,  it  was  held  that  the  owners  were  liable  to  the 
charterer  for  loss  sustained  by  the  latter  in  consequence  of 
the  ship  getting  ashore  by  the  negligence  of  her  crew. 

The  master,  as  well  as  the  owner,  is  liable  for  the  loss  Liability  of 
of  goods  taken  on  board  by  him  as  a  common  carrier  (l). 


master  as 
oanier. 


(h)  The  Railway  and  Canal 
Traffic  Act,  1854  (17  &  18  Vict, 
o.  31) ;  26  &  27  Vict.  c.  92,  s.  31 ; 
34  &  35  Vict.  0.  119,8.  12. 

(i)  Doolan  y.  Midland  Bail.  Co., 
2  App.  Gas.  792. 

(J)  Searamanga  y.  Ifarquand,  5 
Asp.  M.  C.  410,  606. 

{&)  Omoa  and  Cleland  Coal  and 
Iron  Co.  V.  HuntUy,  2  C.  P.  D.  464. 
Amongst  other  oaaea,  Fletcher  y. 


Braddiek,  2  B.  &  P.  (N.  R.)  182, 
seems  to  haye  been  rolied  on  by 
the  Gonrt  as  establishing  that  the 
owners  woold  be  liable  to  third  par- 
ties for  the  negligence  of  tiiie  crew. 
Cf.  The  Taemania,  13  P.  D.  110. 

(/)  Moree  y.  Stew  (or  Slue),  3  Keb. 
72,  112,  135  (best  report);  Raym. 
220 ;  1  Mod.  85 ;  1  Ventris,  238  ; 
Boucher  y.  Lawicn,  Cas.  t.  Haidw. 
85,  194. 
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SHIPOWNER'S  UABILITT  AS  CABBIEB. 


Jurifldiotion 
ia  Admiralty 
in  case  of 
damage  to 
cargo. 


Ship  Bank ; 
average. 


Limitation  of 
liability. 


And  it  is  Baid  that  he  is  liable  for  the  negligence  and  mis- 
feasance  of  his  offioers  and  crew  (m).  In  America,  it  was 
held  that  the  master  was  liable  to  a  passenger  on  board 
his  ship  who  was  injured  by  a  collision  caused  by  the  fault 
of  the  pilot,  and  not  by  the  fault  of  the  master  (n). 

There  is  jurisdiction  in  Admiralty  in  respect  of  a  claim 
by  the  owner,  consignee,  or  assignee  of  the  bill  of  lading 
of  goods  carried  into  any  port  in  England  or  Wales  (o),  for 
damage  to  the  goods  by  the  negligence  or  breach  of  con- 
tract by  the  owner,  master,  or  crew  of  the  carrying  ship, 
provided  no  owner  or  part  owner  of  the  ship  is  at  the  time 
of  the  institution  of  the  action  resident  in  England  or 
Wales  (/?).  To  enable  him  to  sue,  it  seems  to  be  necessary 
that  the  property  in  the  goods  should  have  passed  to 
him(g).  Though  the  statute  gives  a  right  to  proceed 
against  the  ship  in  Admiralty,  there  is  no  maritime  lien 
for  damage  in  such  a  case  (r). 

The  right  of  the  shipowner  to  recover  against  the  cargo- 
owner  general  average  contribution  for  the  expenses  of 
raising  his  ship  sunk  in  collision  is  considered  else- 
where («). 

The  application  of  the  Act  limiting  the  liability  of 
shipowners  upon  the  contract  of  carriage  to  an  amount 
depending  upon  the  tonnage  of  their  ship  is  considered 
above  in  connection  with  the  subject  of  limitation  of 
liability  {t).  It  may  be  here  noticed  that  railway  com- 
panies carrying  by  sea  in  ships  not  owned  by  themselves 


(m)  Story  on  Agency,  §§  814 — 
317 ;  8  Kent's  Gomm.  218 ;  Molloy, 
1.  2,  c.  2,  8.  13. 

{n)  Denison  t.  5Ijymowr,  9  Wend.  9. 

{o)  As  to  the  meaning  of  thiB 
term,  see  The  Bahia,  Br.  &  L.  61 ; 
The  Fieve  Superiore,  L.  R.  5  P.  0. 
482  ;  The  Danizie,  Br.  &  L.  102. 

{p)  24  Vict.  0.  10,  8.  6 ;  36  &  37 
Vict.  c.  66,  8.  16. 

(q)  See  The  Freedom,  L.  R.  3  A. 
&  £.  495,  following  The  St.  Cloudy 
Br.  &  L.  4  ;  The  Norway,  Br.  &  L. 


377.  The  contrary  has  heen  held 
by  Sir  R.  Phillimore,  though  the 
facts  did  not  render  a  decision  upon 
the  point  necessary.  See  The  Figlia 
Maggiore,  L.  R.  2  A.  &  E.  106  ; 
The  Nepoter,  ibid.  376.  It  does  not 
appear  that  these  cases  were  cited 
in  The  Freedom, 

(r)  The  Fieve  Superiore,  L.  R.  6 
P.  C.  482. 

l»)  Infra,  p.  328. 

(0  Supra,  pp.  175,  teq. 
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are  entitled  to  the  benefit  of  this  Act  in  some  oases  in 
which  other  carriers  by  sea  are  not  (u). 


Collision  with  reference  to  the  Contract  of 

Insurance. 

Loss  by  a  collision  which  occurs  without  fault  in  either  Insurer's  lia- 
ship  is  a  loss  by  peril  of  the  sea  within  the  meaning  of  ooni^^  ^ 
that  term  in  an  ordinary  policy  of  insurance  on  ship  {x).  without  fault 
And  loss  by  collision  caused  by  the  negligence  of  the  ^t^    f  f  ^' 
other  ship  is  a  peril  of  the  sea  for  which  underwriters  are  the  fault  of 
liable  (t/).    Where  the  collision  is  caused  by  the  fault  of  t^^°*^«^«^ip- 

.  Where  it  is 

both  ships,  or  of  the  insured  ship  alone,  it  seems  that  the  by  the  fault 
underwriters  are  liable  for  the  loss  on  the  insured  ship  (s).  oJ^^^rl^' 
The  principle  is  that,  where  the  loss  is  caused  by  a  peril  ship  alone, 
insured  against,  the  insurers  are  liable,  although  the  loss 
was  also  caused  by  the  negligence  of  the  insured  or  his 
servants  (a).     In  such  cases  the  loss  is  said  to  be  caused 
proximately  by  the  peril  specified,  and  remotely  by  the 
negligence,  and  the  maxim  caicsa  proxima  non  remota  apec^ 
tatur  applies  (6), 


i: 


(«)  See  supra,  p.  194. 

(x)  In  Buller  t.  Fvther,  3  Esp. 
67,  it  was  held  to  be  within  the 
exception  of  *  *  perils  of  the  sea  *'  in 
a  charter-party ;  Fhillips  v.  £aillie, 
3  Doogl.  374. 

(y)  Smith  y.  ScoU,4  Taunt.  126  ; 
and  see /7#r  Lord  Cairns,  C,  Simp' 
son  Y.  Thompson,  3  App.  Cas.  279, 
286.  See  also  Blythe  y.  Marsh, 
1  M'Oord,  360,  cited  in  Angell  on 
Carriers,  5th  ed.  153,  note,  as  to 
the  law  in  America. 

(z)  De  Vaux  y.  Salvador,  4  Ad.  & 
E.  420 ;  Simpson  y.  Thompson,  3 
App.  Cas.  279;  The  Potomac,  15 
Otto,  630 ;  General  Mutual  Insur- 
ones  Co.  y.  Sherwood,  14  How.  351 
(the  last  two  are  American  cases) . 

(a)  Dixon  y.  Sadler,  5  M.  &  W. 
414,  415 ;  S.  C.  on  app.,  8  M.  & 


W.  895  ;  Walker  y.  Maitland,  5  B. 
&  A.  171  ;  Susk  y.  Boyal  Exchange 
Assurance  Co.,  2  B.  &  Aid.  73 ; 
Dudgeon  y.  Pembroke,  2  App.  Cas. 
284  ;  Davidson  y.  Bumand,  L.  R. 
4  C.  P.  117,  121. 

{b)  See  further  as  to  this  subject. 
Park  on  Insurance,  8th  ed.  139  ; 
Amould  on  Insurance,  5th  ed. 
744 — 746;  PhUlips  on  Insurance, 
{§  1417—1420;  Simpson  t,  Thomp- 
son, 3  App.  Cas.  279.  Cf.  French 
Commercial  Code,  Arts.  350  and 
353;  Spanish  C.  C.  Art.  861; 
Dutch  C.  C.  Art.  637 ;  German 
C.  C.  Arts.  824  and  825.  By  the 
two  first  codes,  only  abordages  for^ 
tuits,  by  the  otiiers,  all  coUisions, 
are  at  the  insurer's  risk.  It  has 
been  held  that  loss  in  a  collision 
caosed  by  the  fault  of  those  on 
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Expenses  arismg  from  delay  oaused  by  oollision  are  not 
recoverable  under  the  ordinary  Lloyd's  policy  (c). 

By  the  old  form  of  marine  policy  the  insurers  did  not 
undertake  to  repay  to  the  assured  damages  which  may  be 
recovered  against  them  for  a  collision  in  which  their  ship 
was  in  fault  (d).  But  it  is  now  usual  for  the  insurers 
upon  a  Lloyd's  policy,  by  a  special  clause,  known  as  the 
"  running-down  "  clause,  to  agree  to  pay  three-fourths  of 
any  such  damages ;  and  the  remaining  one-fourth  is  fre- 
quently covered  by  separate  insurance. 

A  common  form  (e)  of  the  running-down  clause  in  a 
Lloyd's  policy  is  as  follows : — 

"  And  it  is  further  agreed  that  if  the  [ship],  hereby  insured, 
shall  come  into  collision  with  any  other  ship  or  vessel,  and 
the  assureds  shall  in  consequence  thereof  become  liable  to 
pay,  and  shall  pay,  any  sum  or  sums  not  exceeding  the  value 
of  the  said  vessel  hereby  assured,  we,  the  assurers,  will 
severally  pay  the  assureds  such  proportions  of  three- fourths 
of  the  sum  so  paid,  as  our  respective  subscriptions  hereto 
bear  to  the  insured  value  of  the  said  vessel.  And  in  cases 
where  the  liability  of  the  ship  has  been  contested,  with  our 
consent  in  writing,  we  will  also  pay  a  like  proportion  of 
three-fourths  of  the  costs  thereby  incurred  or  paid.  But  this 
agreement  is  in  no  case  to  be  construed  as  extending  to  any 
sums  the  assureds  may  become  liable  to  pay,  or  shall  pay,  in 
respect  to  loss  of  life  or  personal  injury  to  individuals  from 
any  cause  whatever." 

A  running-down  clause  expressed  to  cover  damages 


board  the  carryiiig  ship  does  not 
arise  from  barratry,  within  the 
meaning  of  that  term  in  a  bill  of 
lading :  Grill  t.  General  Iron  Screw 
Collier  Co.,  L.  R.  3  C.  P.  476. 

{c)  De  Vaux  v.  Salvador,  4  A.  & 
E.  420.  For  an  instance  of  colli- 
sion as  causa  proxima,  see  Jteiacher 
y.  Borwiek,  (1894)  2  Q.  B.  548, 
supra,  p.  126. 

(d)  De  Vaux  y.  Salvador,  4  A.  ft 
£.  420.    This  case,  onoe  dissented 


from  in  America,  is  now  recognized 
as  binding  by  the  Sapreme  Uonrt : 
General  Mutual  Insurance  Co,  y. 
Shertcood,  14  How.  362.  Aliter  by 
French  law:  Canmont,  Diet,  de 
Droit  Mar.  tit.  Abordagfe ;  and  by 
German  law:  Gennan  G.  G.  Art. 
824. 

(e)  This  form  is  taken  from 
Mande  &  Pollock  on  Shipping, 
4th  ed.  446. 


RUNNING-DOWN  CLAUSE.  317 

which  the  assured  ship  should  be  compelled  to  pay  for 
running  down  and  damaging  another  ship  was  held  not 
to  include  damages  recovered  against  the  insured  ship  by 
the  representatives  of  persons  on  board  the  other  ship  who 
lost  their  lives  in  the  collision  (/).  In  another  case  {g)  a 
similar  clause  was  held  not  to  include  costs  which  the 
insured  incurred  in  defending  a  collision  action  brought 
against  his  ship.  In  the  form  of  policy  in  use  at  Lloyd's, 
these  points  are  now  expressly  provided  for ;  the  insurers 
undertake  to  repay  three-fourths  of  the  costs,  if  the  liability 
of  the  ship  is  contested  with  their  consent ;  and  damages 
for  loss  of  life  or  personal  injury  are  expressly  left  at  the 
risk  of  the  assured. 

The  North  Britain  {h)  and  The  Paraguay ^  by  the  fault  The  North 
of  both,  collided  in  the  Scheldt.  The  Paraguay  sank,  and  ^^^^^^^ 
her  owners  were  compelled  to  repay  to  the  Belgian  autho- 
rities the  cost  of  raising  her.  The  North  Britain  owners 
paid  half  this  sum  to  The  Paraguay  owners,  as  damages 
caused  by  the  collision ;  and  they  sought  to  recover  this 
sum  from  the  underwriters  on  The  North  Britain.  In  the 
policy  there  was  a  proviso  that  the  underwriters  should 
not  be  liable  for  "  any  sum  which  the  assured  may  become 
liable  to  pay  or  shall  pay  for  removal  of  obstructions  under 
statutory  powers."  It  was  held  upon  appeal,  reversing 
the  decision  of  Gorrell  Barnes,  J.,  that  the  underwriters 
were  not  liable. 

The  risk  {i)  covered  by  a  policy  included  "loss  or  damage  The  Mtmrce, 
through  collision  with  any  other  ship  or  vessels  or  ...  . 
sunken  ....  wreck."  The  ship  grounded  on  a  sunken 
wreck,  and  was  damaged,  and  eifterwards  forged  slightly 
ahead  until  her  bows  grounded  upon  a  heap  of  iron  ore, 
which  was  part  of  the  cargo  of  another  sunken  ship,  where 

(/)  Taylor  v.  Detvar,  6  B.  &  S.  {</)  Xmos  v.  Fox,  L.  R.  4  0.  P. 

58;  but  the  contrary  has  been  held  665. 

in  Scotland,  Co<!y  ▼.  5mia,  22  Court  (A)  The    North    Britain,    (1894) 

of  Se«don  Gases,  955 ;  Excelsior  Co,  P.  77. 
Y.  Smith,  2  L.  T.  N.  S.  90.  (i)  The  Munroe,  (1893)  P.  248. 
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London  Steam- 
ship  Ottmera* 
Insurance  Co, 
V.  Grampian 
Steamship  Co, 

The  Balm- 
craig. 


she  reoeiyed  further  damage  from  the  ore  forward  and  the 
-wreck  aft.  It  was  held  that  the  insurers  were  liable  for 
the  whole  of  the  damage. 

In  Tlie  Niohe  {k)^  the  doctrine  that  tug  and  tow  are  one 
ship  was  applied  so  as  to  make  insurers  on  the  tow  liable 
for  damage  done  by  the  tug.  The  policy  contained  the 
usual  collision  clause,  and  the  tug,  by  her  own  fault  and 
by  the  fault  of  the  tow,  was  in  collision  with  a  third  ship, 
for  which  collision  the  tow  was  sued  and  paid  damages.  It 
was  held  that  the  insurers  were  liable. 

A  ship  was  insured  in  a  policy  containing  a  running- 
down  clause,  by  which  the  insurers  undertook  to  bear 
three-fourths  of  any  sum,  not  exceeding  the  value  of  the 
ship  and  freight,  which  the  assured  should  become  liable 
to  pay,  and  should  pay,  for  collision  with  another  ship. 
The  ship  insured  was  sold  in  an  Admiralty  damage  suit 
for  less  than  her  yalue.  It  was  held  that  the  underwriters 
were  liable  for  no  more  than  three- fourths  of  the  sum  for 
which  the  ship  was  sold  {I), 

The  Balnacraig  {m)  was  insured  with  the  London  Steam- 
ship Owners'  Insurance  Association  against  ''loss  of  or 
damage  to  any  other  vessel  ...  so  far  as  such  loss  is 
not  covered  by  the  usual  form  of  Lloyd's  policies  with 
the  clause  commonly  known  as  the  running-down  clause 
attached."  She  was  also  insured  with  the  same  Association 
and  at  Lloyd's  against  the  usual  maritime  risks,  including 
collision.  "Whilst  so  insured  she  came  into  collision  with 
The  KarOy  and  in  the  collision  both  ships  received  damage, 
but  the  loss  to  The  Balnacraig  exceeded  that  to  The  Karo. 
Both  ships  were  in  fault,  and  the  owners  of  The  Kara 
(without  any  action  being  brought  by  or  against  them) 
paid  to  the  owners  of  The  Balnacraig  the  difFerence  between 
half  the  losses  on  the  two  ships  respectively.    The  question 


(k)  McCowan  y.  Bain,  The  Niohe, 
(1891)  A.  0.  401. 

(/)  Thompson  y.  Reynolds,  7  E.  & 
B.  172. 


(m)  London  Steamship  Owners'  In- 
surance Co,  y.  Grampian  Steamship 
Co,,  24  Q.  B.  D,  32 ;  afiOimed  on 
app.  24  Q.  B.  D.  668. 
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arose  (in  a  olaim  for  a  Bet-o£E  in  an  action  for  money  re- 
ceived by  the  defendants.  The  Balnacraig  owners,  for  the 
use  of  the  plaintiffs,  the  Insurance  Association),  whether 
The  Balnacraig  owners  were  entitled  to  recover  against 
the  Association  a  sum  of  51/.,  which  sum  represented  one- 
fourth  of  the  damage  suffered  by  The  Kara  in  the  collision, 
and  had  been  taken  into  account  iu  reduction  of  the  amount 
paid  by  her  owners  to  the  owners  of  The  Balnacraig.  It 
was  held  by  Mathew  and  Wills,  JJ.,  that  The  Balnacraig 
owners  were  entitled  to  receive  nothing  from  the  Associa- 
tion ;  that  the  collision  clause  in  the  Lloyd's  policy  never 
came  into  operation,  because  nothing  was  ever  paid  or  pay- 
able by  The  Balnacraig  owners  to  The  Karo  owners.  The 
principle  laid  down  by  The  Khedive  (n)  (said  Mathew,  J.) 
was,  that  ^'  neither  iu  fact  nor  in  law  is  the  owner  of  the 
assured  ship  liable  to  pay  or  entitled  to  receive  more  than 
the  balance  which  equalizes  the  loss ;"  and  the  words  of 
the  collision  clause,  ^^  become  liable  to  pay,  and  shall  pay," 
showed  that  it  was  intended  to  operate  only  where  the 
balance  of  loss  by  collision  being  against  the  assured  ship, 
she  had  to  make  a  payment  to  the  other  ship. 

It  is  a  maxim  of  insurance  law  that  the  assured  cannot  Insnrance 
seek  indemnity  for  a  loss  produced  by  his  own  wrong-  21^™^' 
doing  (p).    But  this  rule  does  not  iuvalidate  a  contract  to  negligence, 
indemnify  the  assured  against  damages  payable  by  him  iq 
respect  of  loss  caused  by  the  negligence  of  his  servants  {p). 
Any  doubt  that  formerly  existed  as  to  the  validity  of  such 
insurances  {q)  is  removed  by  57  &  58  Vict.  c.  60,  s.  506. 
They  may  be  effected  without  a  policy  (r),  and  have  given 
rise  to  a  new  and  special  class  of  insurance  societies  or 
clubs  {s). 

{n)  7  App.  CaB.  795.  (?)  See  Anonymtm  Cote,  6  Tannt. 

(o)    See    per    Lord    Campbell,  605 ;  J)$lan^  y.  Stoddart,  6  Tannt. 

Thompson  t.  Eoppor,  6  E.  ft  B.  636;  Toj^for  y.  Deirar,  5  B.  &  S.  58. 

172,  191.  (r)  54  k  55  Viot.  c.  39,  a.  93. 

(p)  See  Thompaon  y.  Moynoldt,  7  («)  See  Aznould  on   Insuiance, 

E.  &  B.  172 ;  JTiOker  y.  MaUland,  5tih  ed.  724. 
5B.  AA.  171. 
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If  a  ship  receives  her  death  wound  in  a  collision  which 
occurs  during  a  voyage  or  time  for  which  the  ship  is  in- 
suredy  and  she  sinks  after  the  completion  of  the  voyage  or 
time,  a  question  might  arise  as  to  the  liability  of  the 
insurers.  In  a  case  mentioned  by  Willes,  J.  {f)y  but  not 
reported,  the  insurer  (u)  was  held  not  liable  in  such  case. 
In  Knight  v.  Faith  (or),  a  somewhat  similar  case,  the  case 
above  referred  to  was  doubted,  and  underwriters  on  a  time 
policy  were  held  liable  for  a  partial  loss. 

After  paying  the  amount  due  upon  the  policy  for  a  total 
loss  the  insurers  are  entitled  to  the  ship  herself,  salvage 
from  her  (^),  and  all  the  rights  of  the  assured  in  respect  of 
her  (s).  But  they  are  not  necessarily  subject  to  liabilities 
to  which  the  owner  was  subject  in  respect  of  her  (a).  So 
they  are  entitled  to  any  damages  that  may  be  recovered 
against  the  wrong-doer  in  a  collision  by  which  the  insured 
ship  is  injured  or  lost  (b).  And,  in  the  case  of  a  valued 
policy,  the  right  of  the  insurers  is  the  same,  although  the 
value  named  in  the  policy  is  less  than  the  actual  value  of 
the  ship  (c). 

A  policy  of  insurance  was  effected  for  6,000/.  upon  a 


(<)  Meretony  v.  Dunlope^  1  T.  R. 
260.  It.  appears  that  msure<^  in 
report  of  1817  is  a  misprint  for 
insurer ;  see  15  Q.  B.  664,  note. 

(w)  See  Lockyer  v.  Offiey,  I  T.  R. 
252.  If  a  ship  which  is  insured  is 
injured  in  collision  and  is  repaired, 
and  afterwards  becomes  a  total  loss, 
tiie  insurers  are  liable  as  well  for 
the  expense  of  the  repairs  as  for  the 
loss.  But  they  are  not  liable  for 
damage  caused  by  the  collision  be- 
yond the  expense  actually  incurred 
in  repairing  such  damage :  Stewart 
y.  Steele,  5  Soott,  N.  R.  927- 

{x)  15  Q.  B.  649,  667.  See  also 
Lidgett  v.  Seeretan,  L.  R.  5  C.  P. 
190. 

(y)  As  to  what  is  salvage,  see 
Bumand  t.  Bodoeanaehi,  6  Q.  B.  D, 
633  ;  7  App.  Cas.  333. 

(2)  See  Darreli  y.  Tibbite,  6  Q.  B. 


D.  560,  a  case  of  fire  insurance. 

(a)  As,  for  example,  the  expense 
of  compulsorily  raising  her;  By- 
lington  v.  Norman,  46  L.  J.  Ex.  557 ; 
oyerruled  on  another  point,  see 
supra,  p.  99. 

(d)  Yates  v.  Whyte,  4  Bing.  N.  C. 
272,  283 ;  5  Scott,  640 ;  White  y. 
Dobinson,  14  Sim.  373  ;  Randal  y. 
Cochrane,  1  Ves.  98  ;  Blaanpot  y. 
Da  Costa,  1  Eden,  130;  Brooks  y. 
McDonnell,  1  Y.  &  C.  Ex.  500; 
Midland  Insurance  Co,  y.  Smith, 
6  Q.  B.  D.  561 ;  Searamanga  y. 
Marguand,  5  Asp.  M.  O.  410,  506. 
As  to  what  eyidence  is  required  of 
the  right  of  tiie  insurer  to  sue  in 
the  name  of  the  insured,  see  The 
John  Bellamy,  L.  R.  3  A.  &  E.  129. 

(c)  North  of  England,  fe.  Assurance 
Association  v.  Armstrong,  L.  R.  6 
Q.  B.  244. 
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ship  which  was  valued  at  6,000/.  The  ship  was  sunk  in  a 
collision,  and  the  underwriters  paid  the  owners  6,000/.,  as 
for  a  total  loss.  Afterwards,  the  underwriters,  in  the  name 
of  the  shipowners,  instituted  a  damage  suit  in  the  Admi- 
ralty Court  against  the  other  ship.  It  was  held  that  the 
last-mentioned  ship  was  solely  in  fault  for  the  collision, 
and  judgment  was  given  against  her  owners  for  6,683/. 
lis,  7c?.,  the  amount  of  their  statutory  liability.  The  true 
value  of  the  ship  insured  was  9,000/. ;  and  her  owners 
claimed  so  much  of  the  damages  recovered  in  the  Admi- 
ralty action  as  would  make  up  the  difFerence  between  the 
sum  paid  to  them  by  the  imderwriters  and  the  value  of  their 
ship.  It  was  held  that,  as  between  the  shipowner  and  the 
underwriters,  the  value  named  in  the  policy  was  conclusive, 
and  that  the  underwriters  were  entitled  to  the  whole  of 
the  damages,  just  as  they  would  have  been  entitled  to  the 
ship  if  she  had  been  sunk  and  afterwards  recovered  (d). 

A  vessel  being  insured  by  valued  policies  to  the  extent 
of  two-thirds  of  her  valuation,  the  assured  agreed  to  assign 
to  the  insurers  all  right  to  recover  damages  for  any  loss 
paid  for  by  them,  and  that  the  insurers  should  be  entitled 
to  such  proportion  of  the  damages  recovered  as  the  amount 
insured  should  bear  to  the  valuation  in  the  policies.  The 
insurers  paid  to  the  assured  two-thirds  of  the  loss  suffered 
by  them  in  a  collision  for  which  both  ships  were  in  fault, 
and  they  released  and  assigned  to  the  owners  of  the  other 
ship  their  right  to  damages  growing  out  of  the  collision. 
In  an  action  by  the  owners  of  the  insured  ship  against  the 
owners  of  the  other  ship  for  damages  from  the  collision,  it 
was  held  by  the  Supreme  Court  of  the  United  States  that 
one-half  of  the  two-thirds  must  be  deducted  from  the  sum 
recoverable  by  the  owners  of  the  insured  ship  against  the 
other  ship.     In  the  Courts  below  it  had  been  held,  (1)  that 


{d)  North  of  England^  ^.  Atmrtmce  Association  t.  Armstrong,  L.  R.  6 
Q.  B.  244. 

M.  Y 
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the  whole,  (2)  no  part,  of  the  amount  paid  by  the  insurers 
should  be  deducted  from  the  amount  of  damages  recover- 
able against  the  other  vessel  («).  This  oonolusion  was 
arrived  at  by  the  Supreme  Court  upon  the  following  con- 
siderations : — ^that  the  right  of  the  owner  of  the  ship  sued 
was  that  which  he  had  taken  by  assignment  from  the  in- 
surers, namely,  the  right  to  recover  one-half  the  loss  on  the 
ship  insured,  and  to  retain  such  proportion  of  the  damages 
recovered  as  the  amoimt  insured  bore  to  the  valuation  in 
the  policies,  t.  e.y  two-thirds  thereof.  But  the  insurance 
applied  to  all  injuries  caused  by  any  collision,  whether 
inevitable,  or  by  the  fault  of  one,  or  of  both  ships.  One- 
half  of  the  sum  paid  by  the  insurers  was  therefore  appli- 
cable to  that  half  of  the  assured's  loss  for  which  he  could 
recover  from  the  other  ship,  and  the  other  half  to  the  half 
for  which  he  could  not  recover.  Therefore  one-half,  and 
one-half  only,  of  the  two-thirds  of  the  sum  paid  by  the 
insurers  was  to  be  deducted  from  the  sum  recoverable  in 
damages  from  the  other  ship. 

If  the  assured,  after  receiving  the  amount  of  his  loss 
from  his  insurers,  recovers  damages  from  the  wrong-doer 
in  the  collision,  he  is  a  trustee  of  such  damages  for  the 
underwriter  (/).  But  the  fact  that  the  plaintifiE  in  a 
colUsion  action  has  been  compensated  for  his  loss  by  his 
insurers  is  no  answer  to  his  claim  for  damages  against  the 
wrong-doer  (g). 

The  defendants  insured  their  ship.  The  Queen  of  the  JEastj 
for  1,000/.  with  the  plaintiffs ;  and  insured  the  freight  else- 
where. The  ship,  while  proceeding  to  a  port  of  loading 
under  a  charter-party,  was  run  into  and  damaged  by  The 
Cassandra.  The  defendants  abandoned  their  ship  to  the 
plaintiffs,  who  settled  with  the  defendants  as  for  a  total 


(e)  The  PoUmae,  15  Otto,  630. 
\f)  Tatet  V.  Whyte^  ubi  supra, 
(ff)  Mason  y.  Sainshury^  3  Dongl. 

61;    Yates   y.    Whyte^   ubi  supra; 

Tayhr  y.  Detcar,  4  B.  &  E.  68 ; 


and  see  Bradbum  y.  Gfreat  Western 
Rail,  Co,,  L.  R.  10  Ex.  1 ;  The 
YeageTy  20  Fed.  Rep.  663;  Th^ 
I^>tomae,  13  Fed.  Rep.  399. 
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loss.  The  defendants  afterwards  recovered  in  the  Admi- 
ralty Division  against  the  owner  of  TJie  Cassandra  damages 
in  respect  of  the  loss  of  their  ship  and  also  in  respect  of 
loss  of  freight.  It  was  held  that  the  plaintiffs  were  not 
entitled  to  recover  against  the  defendants  the  damages 
recovered  by  them  for  loss  of  freight.  The  money  had 
been  paid  by  the  defendants  to  the  insurers  on  freight, 
and,  in  the  opinion  of  the  Court  of  Appeal,  rightly  so 
paid  (A). 

In  an  action  in  which   the  insured   could   not  have  Ingorers  can- 
recovered  damages,  neither  can  the  underwriters.     They  wherTSa^Led 
have  no  right  of  action  apart  from  him  (*) ;  and  in  a  case  ^^^  ^ot 
in  Admiralty  before  the  Judicature  Act  it  was  held  that  ooyered. 
they  must  sue  in  his  name  (Ar). 

Where  a  collision  occurred  between  two  ships  belonging  Riglits  of 

toJ-l  J  *  i-L  'At.  1         J   underwriters 

the  same  owner,  and  one  of  them,  with  cargo  on  board  ^  case  of 

not  belonffinff  to  the  shipowner,  was  sunk  by  the  fault  of  collision  be- 

bWeen  Suins 

the  other  ship,  the  shipowner  paid  into  Court,  under  the  of  the  same 
Merchant  Shipping  Acts,  the  amount  to  which  his  liability,  *^^"^®'' 
as  owner  of  the  wrong-doing  ship,  was  limited.  It  was 
held,  that  as  against  the  cargo-owners,  underwriters  upon 
the  innocent  ship,  who  had  paid  the  insurance  upon  her, 
were  entitled  to  no  part  of  the  money  paid  into  Court  (/). 
The  decision  would,  it  seems,  be  the  same  in  the  case  of  a 
collision  between  two  ships  owned  in  part  by  the  same 
persons. 

In  Simpson  v.  Thompson  the  members  of  the  House  of 
Lords  who  addressed  the  House  declined  to  express  an 
opinion  whether  the  ordinary  marine  policy  covers  a  loss 
by  collision  with  another  ship  belonging  to  the  assured. 

(A)  8ea  Imuranee  Co.  ▼.  Eadden,  &  E.  129 ;  Midland  Insurance  Co.  y. 

53  L.  J.  Q.  B.  262 ;  13  Q.  B.  D.  Smith,  6  Q.  B.  D.  661. 

706.  (/}  Simpson  y.  Thompson,  3  App. 

(i)  Simpson  y.  Thompson,  3  App.  Gas.  279.    The  rights  and  liabi- 

Gas.  279.  lities  of   underwriters  were  yery 

{k)  The  Megina  del  Mare,  Br.  &  L.  fully  difloaBBed  in  this  case. 
316 ;  The  John  Bellamy^  L.  B.  3  A. 

y2 
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INCIDENTAL  RIGHTS  AND  LIABILITIES. 


No  general 
averaK®  con- 
tribution for 
damage  in 
collision. 


Damage  to  ship  or  goods  by  collision  is  not  the  subject 
of  general  average  contribution ;  and  the  insurers  will  not 
ordinarily  be  liable  to  contribute  in  such  case.  But  for 
loss  voluntarily  incurred  in  consequence  of  collision,  as 
where  gear  and  wreckage  is  cut  away  for  the  safety  of  the 
ship,  the  shipowner  has  recovered  by  way  of  general  average 
contribution  (m).  In  such  a  case  the  imderwriter  would  be 
liable. 

A  collision  between  a  barque  and  a  steamship  being 
inevitable,  without  fault  on  the  part  of  the  barque,  the 
barque  altered  her  course  so  as  to  strike  the  steamship 
stem  on,  and  thereby  probably  saved  herself  from  being 
sunk  with  her  cargo.  In  consequence  of  the  collision  she 
had  to  go  into  a  Danish  port  for  repairs.  She  was  arrested 
at  the  suit  of  the  steamer,  and  by  a  decree  of  the  Danish 
Court  her  owners  were  compelled  to  pay  half  the  difference 
of  the  losses  on  the  two  ships.  They  sought  to  recover  this 
sum,  together  with  the  cost  of  the  repairs  to  their  own 
ship,  and  of  the  proceedings  in  the  Danish  Court,  as 
general  average  contribution  from  the  owners  of  cargo. 
It  was  held  by  a  Massachusetts  Court  that  they  could  not 
recover  (n). 


Criminal 
liability  for 
a  oollifiion. 


Incidental  Bights  and  Liabilities  arising  out  op 

Collision. 

Beyond  iucurring  the  civil  liability  for  damages,  the 
person  guilty  of  reckless  or  neg^ligent  navigation,  whereby 
a  collision  occurs  in  which  life  is  lost,  or  bodily  injury  (o) 
suffered,  may  be  prosecuted  criminally.  "  Those  who 
navigate  improperly,  either    by  too  much  speed,  or  by 


(m)  Flummer  v.  Wildman,  3  M.  & 
S.  482.  See  also  The  Ettriek,  6 
P.  D.  127,  as  to  the  right  of  the 
shipowner  to  general  ayerage  con- 
tribation  from  carffo-owner  whose 
goods  were  sunk  in  collision  and 


raised  with  the  ship. 

(«)  Emery  v.  JECuntinffdon,  12 
Amer.  Bep.  726. 

(o)  As  to  bodily  injury,  see  Hr. 
Justice  Stephen's  Digest  of  Cri- 
minal Law,  Art.  211. 
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negligent  conduct,  are  as  much  liable,  if  death  ensues,  as 
those  who  cause  it  on  a  public  highway,  either  by  furious  ^ 
driving  or  negligent  conduct ''  {p).     The  criminal  liability  | 
attaches  only  to  those  by  whose  personal  misconduct  or  I 
negligence  the  collision  occurs  {q).     But  where  a  foreign  ^ 
ship,  in  charge  of  an  English  pilot  in  the  Thames,  ran 
down  a  boat  and  drowned  a  man,  and  the  collision  was 
caused  by  the  man  at  the  helm,  a  foreigner,  not  under- 
standing and  carrying  out  the  pilot's  orders,  it  was  held 
that  the  pilot  was  guilty  of  manslaughter,  if  by  his  own 
negligence  he  failed  to  make  his  orders  understood  (r). 

The  master,  pilot,  or  any  seaman  of  a  British  ship,  who 
wilfully  or  negligently  endangers  the  life  of  any  person 
on  board  such  ship,  or  endangers  the  ship  herself,  is  guilty 
of  a  misdemeanour  («). 

Malicious  injury  to  a  boat  used  for  the  guidance  of  sea- 
men or  for  purposes  of  navigation  is  felony  {(), 

Where  an  infringement   of   the  collision    regulations  Infringement 
causes  damage,  the  person  in  charge  of  the  deck  is  guilty  ^tioner^" 
of  a  misdemeanour  {u). 

Wilful  infringement  of  the  regulations  by  a  master  or 
owner  is  a  misdemeanour  punishable  by  fine  or  imprison- 
ment. In  case  of  damage  arising  from  such  infringement, 
the  person  in  charge  of  the  deck  is  liable  to  these  penalties, 
unless  it  is  proved  that  departure  from  the  regulations 
was  necessary  {x).  And  although  the  master  or  person  in 
charge  of  the  ship  is  liable  criminally,  the  owner  is  answer- 


(^)  Ter  Parke,  B.,  in  Beg,  y. 
Tayhr,  9  C.  &  P.  672,  674. 

(^)  lUx  y.  AlUn,  7  C.  &  P.  153 ; 
Bex  y.  Oreen^  ibid.  156  ;  Itfg,  y. 
JBamettj  2  C.  &  K.  393  ;  Beg.  v. 
SaineSf  ibid.  368 ;  and  see  Oakley  y. 
Speedy,  40  L.  T.  N.  S.  881. 

(r)  Beg.  v.  Spenee,  1  Cox,  C.  C. 
352 ;  see  London  School  Board  y. 
Zardner,  infra^  p.  459. 


(<)  57  &  58  Vict.  c.  60,  as.  220, 
607. 

{t)  24  &  26  Vict.  c.  97,  s.  48. 

(«)  57  &  68  Vict.  c.  60,  ss.  419, 
680. 

(;r)  As  to  whether  an  infringe- 
ment of  local  regnlatioDS  is  within 
the  penalty  of  these  Acts,  see  The 
Lady  Doionshirey  4  P.  D.  26 ;  The 
Stcantea  and  The  Condor,  4  P.  D. 
115  ;  supra,  p.  65. 
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INCIDENTAL  BIGHTS  AND  LIABILITIES. 


Criminal  lia- 
bility whero 
tho  ship  or 
the  offender 
is  foreign,  or 
the  collision 
ooours  abroad. 


Officer's  06r« 
tifioate  maj 
be  canoelled. 


Salvage  after 
oolliflion. 


able  in  a  oivil  aotion  for  damage  caused  by  his  officer's 
negligence  (y). 

In  the  case  of  a  collision  caused  by  the  criminal  fault  of 
a  f oreigner,  or  where  the  collision  occurs  abroad,  if  it  is 
sought  to  punish  the  offender  in  this  country,  questions  of 
difficulty  arise  as  to  his  liability  to  the  criminal  law  of 
England,  and  the  jurisdiction  of  our  Courts.  The  liability 
and  jurisdiction  depend  upon  (1)  the  offender's  nationality; 
(2)  the  flag  of  the  ship  on  board  which  the  offence  was 
committed;  and  (3)  the  place  of  collision.  The  subject 
does  not  belong  to  the  present  treatise;  but  it  has  been 
the  occasion  of  much  discussion  a.s  to  the  limits  of  muni- 
cipal and  Admiralty  jurisdiction.  The  cases  are  collected 
below  («). 

If  a  collision  involying  loss  of  life  or  serious  damage  to 
either  ship  is  caused  by  the  wrongful  act  or  default  of  an 
officer  holding  a  Board  of  Trade  certificate,  his  certifi- 
cate may  be  cancelled  or  suspended  at  a  Board  of  Trade 
inquiry  (a). 

One  of  the  consequences  of  negligence  causing  collision 
is  that  the  wrong-doer  cannot  recover  salvage  remuneration 
for  service  rendered  to  the  ship  with  which  he  has  been  in 
collision,  although  the  latter  is  also  in  fault  for  the  colli- 
sion (b) ;  nor,  d  fortioH^  can  he  claim  salvage  against  the 


(y)  See  QHll  v.  General  Iron 
Screw  Collier  Co.,  L.  R.  3  0.  P.  476, 
where  it  was  held  that  wilful  in- 
fringement of  the  regfulations  was 
not  barratry  within  the  meaning  of 
a  bill  of  lading. 

{z)  Reg,  V.  Keyn,  2  Ex.  D.  63, 
232,  seq, ;  Reg,  v.  Saltier,  D.  &  B. 
G.  G.  625 ;  Reg,  y.  Anderton,  L.  B. 
1  C.  G.  R.  161  ;  Reg,  y,  Carr,  10 
Q.  B.  D.  76;  Rex  y,  Jemot,  Russell 
on  Grimes,  5th  ed.  p.  11,  note; 
Reg,  V.  Seberg,  L.  R.  1  G.  G.  R. 
264 ;  Cunningham's  Case,  Bell's  G. 
G.  220,  234;  R^g,  y.  Menham,  1 
F.  &  F.  369 ;  Reg,  y.  Leufity  1  D.  & 


B.  G.  0.  182. 

(a)  67  &  68  Vict.  o.  60,  as.  469, 
470  ;  26  &  26  Vict.  c.  63,  s.  23. 
As  to  the  master's  liability  in  re- 
spect of  his  certificate  when  a  pilot 
is  on  board,  see  supra,  pp.  276,  seq, 

(*J  Cargo  ex  Capella,  L.  R.  1  A. 
&  E.  366,  followed  in  The  Castle 


Rising,  Ad.  Div.  March,  1886; 
The  Ettrick,  6  P.  D.  127 ;  and  see 
The  Glengaber,  L.  R.  3  A.  &  E.  634. 
The  rule  is  the  same  in  Am^oa : 
The  ClaHia,  23  Wall.  1 ;  The  Samp- 
son, 4  Blatchf .  28  ;  The  Charles  JS, 
Soper,  19  Fed.  Rep.  844. 
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innooent  owner  of  oargo  on  board  her.    Nor  can  a  tug 
reoover  salvage  reward  for  assistanoe  rendered  to  a  ship 
with  wliioh  her  tow  has  been  in  oolUsion  by  the  fault  of 
herself,  the  tag  (c).     An  innooent  ship  may  recover  sal- 
vage for  services  rendered  to  another  which  has  negligently 
run  into  her.     The  law  which  makes  it  the  dnty  of  a  ship 
which  has  been  in  collision  with  another  to  stand  by  her, 
and  render  assistance,  does  not  prevent  her  from  recover- 
ing salvage  reward  for  assistance  so  given  (d).    A  tug  is  Salvage  for 
entitled  to  salvage  remuneration  from  one  of  two  ships  in  ^^ff  "^^ 
collision  to  which  she  renders  assistance  by  towing  the  other, 
other  clear  (e).    And  it  seems  that  upon  the  same  prin- 
ciple, a  vessel  would  be  entitled  to  salvage  remuneration 
for  holding  one  ship  ofl  another  towards  which  she  is 
driving. 
A  salvor  damaged,  without  negligence  on  her  own  part,  Tag  or  salvor 

1  11  •  •  •a-i     j.r  1     -u      •  •  I.'  in  oollisioa 

by  collision  with  the  vessel  she  is  assistmg,  may  recover  ^^h  the 
against  the  latter  (/) ;  and  a  vessel  engaged  in  rendering  vessel  she  is 
a  salvage  service  to  another  does  not  forfeit  her  right  to 
salvage  by  going  into  collision  with  the  other,  even  though 
there  was  negligence  on  her  part  such  as  to  make  her  liable 
in  damages  for  the  collision  {g). 

Where  two  vessels  were  in  collision,  and  entangled 
together  in  a  position  dangerous  to  both,  the  propeller 
of  one  being  foul  of  the  chain  cables  of  the  other,  a  tug 
which,  by  towing  ahead  the  vessel  at  anchor,  enabled  her 
to  slip  from  her  anchors,  and  so  get  dear  from  the  vessel 
which  was  foul  of  her,  was  held  to  be  entitled  to  recover 
salvage  reward  from  both  vessels  (h). 


(e)  The  GlengabeTf  ubi  supra;  The 
AUair,  (1897)  P.  106. 

(d)  The  Betriever  and  The  Queen, 
2  Mar.  Law  Gas.  O.  S.  565. 

(e)  The  Vandyek,  7  P.  D.  42. 
(/)  ITie  Mud  Hopper,  4  AB^.yLtLT. 

Law  Gas.  103. 

iff)  The  G,  S.  Butler  and  The 
Baltic,  L.  B.  4  A.  &  E.  178.  In 
The  IHana,  2  Asp.  Mar.  Law  Gas. 


366,  the  owners  of  a  ship  which 
had  been  found  to  blame  for  oolH- 
sion  were  aUowed  to  interyene  in 
a  salvage  suit  instituted  by  third 
parties  against  the  injured  ship, 
and  to  have  the  conduct  of  the 
defence.  In  The  Bwina,  (1892)  P. 
68,  the  amount  of  the  damage  was 
deducted  from  the  salvage  award. 
(A)  The  rmdyek,  7  P.  D.  42. 
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Collision  wiUi 
tow  hj  fault 
of  tug  is 
breacm  of 
towage 
contract. 


General 
average  con- 
tribution. 


The  fact  that  some  of  the  owners  of  a  ship  that  rendered 
salvage  servioe  to  another  were  also  owners  of  the  ship 
whose  negligence  had  done  the  misohief ,  and  rendered  the 
service  necessary,  was  held  not  to  deprive  the  salving  ship 
of  the  right  to  salvage  remuneration  («*).  Sir  E.  Philli- 
xnore  said  : — "  I  know  of  no  authority  for  the  proposition 
that  a  vessel  wholly  unconnected  vnth  the  act  of  mischief 
is  disentitled  to  salvage  reward  simply  because  she  belongs 
to  the  same  owners  as  the  vessel  that  has  done  the 
mischief." 

If  by  the  negUgence  of  those  on  board  a  tug  in  the 
performance  of  the  towage  the  ship  in  tow  is  damaged  by 
collision  vnth  a  third  ship,  or  damages  a  third  ship,  and 
is  compelled  to  make  such  damage  good,  there  is  a  breach 
of  the  towage  contract,  and  the  tug  can  recover  nothing  in 
respect  of  the  towage  service  (k).  And  we  have  seen  (/) 
that,  beyond  forfeiting  their  right  to  remuneration,  the 
owners  of  the  tug,  and  the  tug  herself,  are  liable  to  the 
owners  of  the  tow  for  the  loss.  Where  a  vessel  in  tow  is 
injured  in  a  collision,  and  has  to  stop  and  repair  her 
damages,  the  tug  is  not  entitled  in  a  towage  action  to 
further  remuneration  beyond  the  sum  agreed  for  towage, 
because  she  voluntarily  stands  by  whilst  the  repairs  are 
being  effected,  and  then  completes  the  towage  (m).    ' 

Damage  received  in  a  collision  by  a  ship  or  cargo  is  not 
the  subject  of  general  average  contribution ;  and  this  is  so 
whether  the  ship  was  in  fault  for  the  collision  or  not.  But 
loss  voluntarily  incurred  for  the  benefit  of  all  concerned 
after  and  in  consequence  of  a  collision  for  which  the  ship 
was  not  in  fault  (n),  and  salvage  expenses  incurred  under 


(t)  The  QUngaher,  L.  B.  8  A.  & 
E.  634. 

{h)  The  Christina,  3  W.  Rob.  27. 
SembUf  aliter  where  the  contract 
is^  for  salvage  servioe:  The  C,  S, 
Butler,  L.  B.  4  A.  &  E.  178. 

(Q  Supra,  pp.  200,  e§q,y  221,  §$q. 


(m)  The  EJemmetty  4  Asp.  Mar. 
Law  Cas.  274  ;  6  P.  D.  227. 

{n\  See  Plummer  v.  Wildman,  3 
M.  &  S.  482.  This  case  was  much 
discussed  in  Attwood  v.  Sellar,  6  Q. 
B.  D.  286. 
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the  same  circTimstances  (o),  may  be  reoovered  as  general 
average.  The  owners  of  a  ship  sunk  in  collision  by  her 
own  fault  cannot  recover  by  way  of  general  average  con- 
tribution from  cargo  owners  any  part  of  the  expense  of 
raising  the  cargo  (p). 

If  a  ship  after  collision  sinks,  her  owners  are  in  some 
places  liable  under  local  Acts  to  the  harbour  authority  or 
other  public  body  for  the  expense  of  raising  her;  and 
such  expense  may  sometimes  be  recovered  by  the  autho- 
rities by  sale  of  the  ship  and  cargo  (q). 

If  a  vessel  wilfuUy  or  negligently  injures  a  lightship, 
she  incurs,  in  addition  to  her  liability  for  damages,  a 
penalty  of  50/.  (r). 

As  to  the  right  of  the  holder  of  a  bottomry  bond  on 
freight  to  share  in  the  amount  of  the  wrong-doing  ship- 
owner's statutory  liability,  see  above,  p.  196. 


Expense  of 
raismg  ship 
sunk  in 
collision. 


Penaltj  for 

injuring 

lightship. 

Rights  of 
holder  of 
hottomry 
bond  on 
freight. 


(o)  See  per  Brett,  M.  B.,  in  The 
Ettrick,  6  P.  D.  127;  Kemp  v. 
Hallidayy  L.  B.  1  Q.  B.  520.  But 
see  Greer  v.  Poole,  6  Q.  B.  D.  272. 

[p)  The  Ettriek,  6  P.  D.  127  ;  cp. 
Scaramanga  v.  Marquandj  5  Asp. 
Mar.  Law  Cas.  410,  506,  as  to  the 
rights  of  the  carg^  owner  and  his 
underwriters,  supra,  p.  320. 

{q)  As  to  the  Thames,  see  The 
EUrieky'tupra;  40  &  41  Vict.  o.  16  ; 
20  &  21  Vict.  c.  147  (local);  the 
Tyne,  see  The  Crystal,  (1894)  A.  0. 
508. 

(r)  57  &  58  Vict.  o.  60,  s.  666. 


The  risk  of  collision  in  frequented 
waters  is  shown  b^  the  fact  that 
in  five    years  ending  3 let   Dec., 

1881,  forty- eight  lightships  were 
injured  by  collision  ;  seventy -nine 
were  injured  in  the  six  and  a-half 
years  preceding  1887 ;  an  average 
of  twelve  are  run  down  every  year. 
Some  of  these  collisions  occur  in 
fine  weather  and  daylight  from 
mere  inattention.    See  Naut.  Mag. 

1882,  p.  199;  evidence  before  Com- 
mittee on  Electrical  Communication 
between  Lightships  and  the  Shore 
(1887). 
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CHAPTER  Xn. 


Serriod  of 
writ  out  of 
the  jarifldio' 
tion. 


Address  of 
writ. 


By  whom  to 
be  Beryed. 


PRACTICE  (a). 

NEtTHER  in  the  Admiralty  (6)  nor  in  the  Queen's  Bench 
Division  {c)  can  a  personal  action  for  damages,  in  respect 
of  a  collision  occurring  below  low-water  mark  of  the 
United  Kingdom,  be  brought  against  a  person  not  domi- 
ciled or  ordinarily  resident  within  the  jurisdiction  {d) 
unless  the  writ  of  summons  be  served  within  the  juris- 
diction.  In  such  a  case,  service  of  the  writ  out  of  the 
jurisdiction  will  not  be  ordered. 

A  writ  addressed  to  a  person  resident  abroad,  and 
intended  to  be  served  upon  his  coming  within  the  juris- 
diction, will  not  be  set  aside  merely  because  it  describes 
him  as  having  an  English  address  {e).  A  writ  addressed 
to  a  foreign  corporation  without  any  further  description 
than  the  style  of  the  corporation  vrill  be  set  aside  (/) ; 
and  a  writ  served  upon  the  clerk  of  a  firm  who  in  this 
country  act  as  agents  of  a  foreign  corporation,  will  be  set 
aside  {g). 

In  an  action  in  rem  the  writ  of  summons  was  served  in 
the  manner  provided  by  Ord.  IX.  r.  12.    No  appearance 


(d)  The  present  chapter  is  an 
epitome  of  practice  cases  which 
have  arisen  in  collision  actions. 
For  farther  information  upon  Ad- 
miralty practice  generally,  the 
reader  is  referred  to  Williams  & 
Brnoe,  Admiral^  Practice,  2nd 
ed. ;  Boacoe*s  Admiralty  Law  and 
Practice,  2nd  ed.  (to  be  published 
shortiy) ;  Raikes  &  Kilbum,  Ad- 
miralty Jnrisdiotion  of  the  County 
Courts. 


(h)  In  r0  Smith,  1  P.  D.  300; 
The  Vivar,  2  P.  D.  29 ;  The  Helma- 
lea,  7  P.  D.  67. 

(c)  Harris  v.  Ownere  of  the  Fran" 
eonia,  2  C.  P.  D.  173. 

id)  Ord.  XI.  r.  1,  sub-fl.  (c). 

le)  The  Relenslea,  ubi  mpra, 

if)  The  W,  A.SchoUen,  13  P. 
D.  8. 

(^)  The Frincesse  Clementine,  (IS97) 

"»  lo. 
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was  entered,  and  the  aotion  came  on  for  judgment  by 
default  under  Ord.  XTTT.  rr.  12,  13.  The  writ  had  been 
served  by  the  solicitor's  clerk,  who  made  the  affidavit  of 
service.  It  was  held  that  the  service  was  valid,  and  that 
service  by  the  marshal  or  his  substitute  was  not  neces- 
sary (A). 

The  enactment,  E.  S.  0.,  Ord.  XIX.  r.  28,  requires  PreUminary 
preliminary  acts  to  be  filed  in  actions  for  collision  between 
vessels  {i)»  Each  party  is  required  in  his  preliminary  act 
to  state  the  material  facts  upon  which  he  founds  his  case. 
This  enactment  applies  to  actions  for  loss  of  life  by  colli- 
sion under  Lord  Campbell's  Act ;  in  such  an  action  pre- 
liminary acts  must  be  filed  (k).  But  no  preliminary  act 
is  required  in  an  action  by  the  owner  of  a  ship  in  tow 
against  the  owner  of  her  tug  for  negligent  towage,  whereby 
a  collision  was  caused  between  the  tow  and  a  third  ship  (/). 
Though  in  the  absence  of  evidence  that  it  was  impossible  to 
file  a  preliminary  act,  it  was  held  necessary  in  an  action  by 
the  owner  of  cargo  on  board  a  barge  against  a  ship  with 
which  the  barge  was  in  collision  (m).  In  an  action  by  the 
owners  of  cargo  against  the  carrying  ship  for  damage  to 
cargo  by  collision  caused  by  the  fault  of  the  carrying  ship, 
no  preliminary  act  is  necessary  (n).  It  has  been  said  that 
it  will  be  required  in  an  action  by  the  owner  of  a  ship  in 
tow  against  the  owner  of  the  tug  for  negligent  towage 
whereby  a  collision  occurs  between  tug  and  tow  (o). 

The  object  of  the  preliminary  act  was  explained  by  Object  of 
Dr.  Lushington  in  The  Vortigem  {p).     "  Preliminary  acts  pr^m^aiy 


I 


ih)  The  Solia,  10  P.  D.  62. 

[t)  Under  the  Ad.  Gt.  Bules, 
1859,  rr.  62 — 64,  preHminary  acts 
were  required  in  ^'aU  oases  of 
damag^.*' 

{k)  Webster  v.  Manchester,  She/' 
Jleld,  and  Lincolnshire  Mail,  Co,, 
W.  N.  1884,  p.  1. 

m  Armstr(mg  t.  GaseUe^  22  Q. 
B.  D.  250. 

(m)  Secretary  of  State  fw  India 


T.  ffewett,  6  Asp.  Mar.  Law  Gas.  384. 
There  had  been  an  action  in  Ad- 
miralty between  the  barge  and  the 
ship.  This  is  the  case  referred  to 
by  Mnddleston,  B.,  in  Armstrong  y. 
Gaseleey  22  Q.  B.  D.  252. 

(»)  The  John  JBoyne,  3  Asp.  Mar. 
Law  Gas.  341. 

(o)  Fer  Wills,  J. ,  in  Armstrong  v. 
Gaselee,  22  Q.  B.  D.  250,  253. 

{p)  Sw.  518. 
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geeundum 

allegata. 


were  instituted  for  two  reasons — to  get  a  statement  from 
the  parties  of  the  circumstances  recenti  facto,  and  to  prevent 
the  defendant  from  shaping  his  case  to  meet  facts  put 
forward  by  the  plaintiff."  Consequently,  the  Court  will 
not  allow  a  party  before  (g)  or  at  (r)  the  hearing  to  depart 
from  or  amend  (q)  his  preUminary  act.  The  information 
required  by  the  Order  must  be  given  fully,  any  conceal- 
ment will  be  viewed  by  the  Court  with  suspicion  («). 

It  was  a  rule  of  the  Admiralty  Court  that  a  plaintiff 
in  framing  his  statement  of  claim  must  state  the  circum- 
stances of  the  collision,  so  far  as  they  are  known  to  him  (f), 
with  suflScient  clearness  and  accuracy  to  enable  his  adver- 
sary to  know  the  case  which  he  has  to  meet  (w).  Where 
the  plaintiff's  allegations  have  been  such  as  to  mislead  the 
defendant  upon  essential  points,  it  was,  before  the  Judi- 
cature Act,  held  that  the  plaintiff  could  not  recover.  The 
particular  acts  of  negligence  which  caused  the  collision 
must  be  stated  in  specific  terms.  Where  the  plaintiff 
alleged  that  the  collision  was  caused  by  the  starboarding 
of  the  helm  of  the  defendant  ship,  and  the  fact  was  that  the 
helm  was  never  starboarded,  the  plaintiff  failed  to  recover, 
although  it  was  proved  that  his  adversary's  ship  was  in  fact 
alone  to  blame  (v).  But  the  rule  that  proof  must  be 
secundum  allegata  is  enforced  only  so  far  as  the  allegata  are 
material  {x)y  in  other  words,  so  far  as  the  non-observance 
of  the  rule  has  made  it  impossible  for  the  defendant  to 
meet  the  case  brought  against  him ;  and  since  the  Judica- 
ture Acts  the  rules  as  to  strictness  of  pleading  have  been 
considerably  relaxed. 


(g)  The  Miranda,  7  P.  D.  186. 

(r)  The  Franklandf  L.  R.  3  A.  & 
E.  611 ;  The  Vortigem,  8w.  518. 

U)  The  Godiva,  11  P.  D.  20. 

{t)  As  to  when  they  are  not 
known,  see  The  Sehwalbe^  Sw.  521 ; 
The  England^  6  Not.  of  Caa.  174. 

(u)  The  whole  subject  is  ex- 
hanstiTely  dealt  with  in  Williams  & 
Brace,  Admiralty  Piactioe,  2nd  ed. 


pp.  338  teq.y  and  see  Ord.  XIX.  r.  4. 

{v)  It  was  so  held  before  the 
Judicature  Acts  :  The  Ann,  Lush. 
66 ;  The  Jfarpesia,  L.  B.  4  P.  0. 
212  ;  The  North  American,  Sw.  368 ; 
The  HaaweU,  Br.  &  L.  247.  See 
also  The  ffoehung  a,nd.  The  Lapwing, 
7  App.  Cas.  612  ;  and  infra,  p.  334. 

(x)  The  Alice  and  Boeita,  L.  B. 
2  P.  0.  214. 
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If  any  of  the  reguIationB  for  preventing  ooUiBions  at  sea  Infrmgement 
have  been  infringed,  it  is  the  practice,  and  it  would  seem  tions  must  be 
to  be  necessary  (y),  for  the  plaintiff  to  specify  which  they  specifically 
are.    In  the  absence  of  such  an  allegation  in  his  pleadings, 
it  is  conceived  that  evidence  of  the  infringement  would  not 
be  admitted  (z).     But  it  is  not  essential  that  the  plaintiff 
should  prove  all  the  allegations  made  in  his  statement  of 
claim ;  if  he  proves  the  material  part  of  the  case  alleged,  it 
will  be  sufficient  (a).    An  allegation  that  the  defendant 
ship  was  alone  in  fault  does  not  prevent  the  plaintiff  from 
obtaining  a  judgment  for  half  his  loss  upon  proof  that  both 
ships  were  in  fault  {b). 

The  defendant  in  his  defence,  besides  traversing  all  the  Defence, 
allegations  of  the  plaintiff  he  intends  to  deny,  should  state 
the  circumstances  of  the  collision  (c).  Thus,  if  the  defence 
is  that  the  plaintiff  gave  him  a  foul  berth,  he  must  so 
plead.  Before  the  Judicature  Acts  it  was  held  that  it  was 
not  sufficient  for  him  simply  to  traverse  the  plaintiff's 
statements  (e/).  But  the  plaintiff  must  prove  his  case,  and 
where  he  fails  to  do  so,  he  will  not  succeed  merely  because 
the  defendant  has  in  his  defence  told  a  story  of  the  coUi- 
sion  which  he  fails  to  prove  (e).  Where  the  defence  is 
"inevitable  accident,"  it  is  usual  in  terms  so  to  plead; 
but  it  is  conceived  that  this  is  not  necessary  (/).  If 
the  defence  is  "compidsory  pilot,"  it  is  the  practice. 


(y)  Ths  Ehenezer,  2  W.  Rob.  206, 
211 ;  The  Bothnia,  Lush.  52,  54. 

(z)  See  The  New  Felton,  (1891)  P. 
258,  263.  In  Ths  Ferim,  Ad.  Div. 
10th  Nov.  1886,  Sir  J.  Hannen 
allowed  an  amendment  of  the  state- 
ment- of  claim  at  the  trial  hj  in- 
serting a  charge  of  breach  of  the 
« starboard  side''  rule.  Cp.  The 
Lady  Ann,  7  Not.  of  Gas.  364,  370, 
where  under  special  circumstances 
the  defendant  ship  was  found  to 
blame  for  a  failure  to  port  which 
was  not  aUeged  in  the  pleadings. 

(a)  The  Amalia,  Br.  &  L.  311, 
314.    See  also  The  DeepaUh,  Lush. 


98  ;  The  Lady  Ann,  7  Not.  of  Gas. 
370 ;  The  England,  6  Not.  of  Gas. 
170  ;  The  East  Lothian,  Lush.  241, 
248. 

ib)  The  Aurora  and  The  Robert 
Ingram,  Lush.  327,  329. 

{c)  For  the  old  practice,  see  The 
Virgil,  2  W.  Rob.  204 ;  The  Iron- 
master,  6  Jur.  N.  S.  782. 

(rf)  The  Why  Not,  L.  R.  2  A.  & 
£.  265. 

{e)  See  The  East  Lothian,  Lush. 
241. 

(/)  See  The  E.  Z,,  33  L.  J.  Ad. 
200 ;  The  England,  6  Not.  of  Gas. 
170,  174. 
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law:  whether 
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Foreign 
judgment. 


and  it  would  seem  to  be  necessary,  for  the  defendant 
to  plead  it  (^). 

In  an  appeal  (A)  before  the  Friyy  Council  the  appellant 
wiU  not  be  allowed  to  raise,  for  the  first  time,  the  question, 
not  raised  in  the  Court  below  or  referred  to  in  the  pleadings, 
whether  the  respondent's  ship  was  not  also  in  fault  for 
infringing  one  of  the  regulations.  Where  there  is  no 
allegation  of  contributorj  negligence,  a  party  who  pleads 
and,  in  the  Court  below,  relies  on  fault  in  the  other  ship 
alone,  cannot  for  the  first  time  upon  the  appeal  raise  the 
point  of  contributory  negligence. 

Prior  to  the  Judicature  Acts  it  was  held  that  a  verdict 
and  judgment  in  an  action  at  law  that  one  of  two  ships, 
B.,  was  in  fault  for  the  collision,  and  that  the  defendants, 
her  owners,  were  liable  to  the  plaintiffs  for  the  amount  of 
their  loss,  were  no  bar  to  subsequent  proceedings  in  Admi- 
ralty in  rem  against  the  ship  A.  by  the  defendants  in  the 
common  law  action ;  and  that  the  judgment  at  law  could 
not  be  pleaded  or  given  in  evidence  in  the  Admiralty 
action  {i).  It  is  difficult  to  reconcile  this  decision  with 
the  principle  that  a  decision  in  the  presence  of  the  parties 
upon  the  merits  is  res  judicata  ;  a  principle  which  seems  to 
apply  whether  the  judgment  is  at  law  or  in  Admiralty 
proceedings  in  rem.  Where  a  defendant  at  law  pleaded  a 
decree  of  the  Admiralty  Court  upon  the  merits  in  his 
favour,  it  was  held  that  the  plea  was  bad,  because  it  did 
not  show  that  the  Admiralty  Court  had  jurisdiction  {/). 

As  to  the  effect  in  the  Courts  of  this  country  of  a 


(ff)  For  the  old  practioe,  see  The 
Canadian^  1  W.  Rob.  343;  The 
Northamptotiy  1  Sp.  E.  &  A.  155, 
note;  The  Alhambra,  Br.  k L.  286 ; 
The  European,  WilUams  and  Bruoe, 
2nd  ed.  352,  note  {t), 

(h)  The  Taemaniaj  15  App.  Gas. 
223  ;  The  Fieiades  and  The  Jane, 
(1891)  A.  G.  259. 

(i)  The  Olarenee,  1  Sp.  £.  &  A. 
206;  but  see  per  Emght-Braoe, 


L.  J.,  I  Sp.  £.  &  A.  209,  note; 
and  see  The  Ann  and  Mary,  2  W. 
Bob.  189  ;  temble,  the  ease  referred 
to  in  The  Clarence.  See  alsa  The 
Sylph,  L.  B.  2  A.  &  E.  24;  The 
Antilope,  L.  R.  4  A.  &  E.  33; 
The  Due  Checehi,  L.  B.  4  A.  &  E. 
85,  note. 

U)  Sarrie  t.   WiUU,  15  G.  B. 
710. 
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foreign  judgment  in  action  relating  to  the  ooUision,  see 
above,  pp.  246,  248. 

The  following  points  have  been  decided  with  regard  to  Eyidence. 
evidence  admissible  in  collision  actions. 

Notwithstanding  the  terms  of  67  &  58  Vict,  a  60,  Logs, 
ss.  239  (6),  240,  the  official  log  is  not  evidence  for  the 
ship  (k),  nor  is  the  ship's  log,  though  the  mate  who  wrote 
it  is  d6ad(/).     But  both  these  documents  often  afford 
valuable  evidence  against  the  ship  (m). 

The  result  of  proceedings  at  an  inquiry  under  the  Mer-  ReflQltof  pro- 
chant  Shipping  Acts  (w) ;  at  a  naval  court-martial  (o) ;  at  mquir^  &o. 
an  inquiry  by  a  pilotage  authority  (p) ;  or  at  a  coroner's 
inquest  (q), — is  irrelevant  in  a  collision  action. 

A  protest  (r),  and  a  deposition  made  before  a  receiver  of  Protest ; 
wreck,  though  the  master  has  died  since  making  it  («),  are  b3ore  reiver 
not  admissible  in  evidence,  except  in  cross-examination  for  ^^  wreck, 
the  purpose  of  contradicting  a  witness  who  denies  or  does 
not  admit  having  made  them.    It  seems  that  the  original 
depositions  taken  before  the  receiver  must  be  produced, 
and  that  copies  cannot  be  put  in  {t). 


(k)  The  Europa,  13  Jnr.  866; 
The  Malta,  2  Hag.  168,  note  ;  The 
Earl  of  Dumfries  (eng^eer*B  log), 
10  P.  D.  31. 

(t)  The  Henry  Coxon,  3  P.  D.  166. 
In  The  Singapore^  L.  B.  1  P.  0. 
378,  the  udp*B  log,  though  oh- 
jected  to,  appears  to  have  been 
used  as  eyidence  for  the  ship. 

{m)  See  observations  by  West- 
bmy,  C,  in  The  Singapore,  supra, 
as  to  the  value  of  the  ^ip's  log  as 
evidence  against  the  ship,  and  as 
to  alterations  discrediting  the  log. 

{n)  The  Mangerion,  Sw.  120;  The 
City  of  London,  Sw.  246. 

(o).  S,M.S,  Swallow,  Sw.  30;  the 
report  of  a  navJEil  officer  to  the  Lords 
of  the  Admiralty  is  privileged  as  a 
State  document,  and  no  order  to 
produce  it  will  be  made. 

(p)  The  Lord  Seaton,  2  W.  Rob. 
391. 

{q)  The  Mmgerton^  Sw.  120. 


(r)  Christian  v.  Coombe,  2  Esp. 
489  ;  The  Ljudiea,  23  L.  T.  N.  8. 
474 ;  The  Emma,  2  W.  Rob.  816  ; 
The  Hedwig,  1  Sp.  E.  &  A.  19. 
Ab  to  the  value  of  such  evidence, 
see  The  Osmanli,  7  Not.  of  Gas.  607, 
610. 

(«)  The  Little  Lizzie,  L.  B.  3  A. 
&  E.  66;  Nothard  v.  Pepper,  17 
0.  B.  N.  S.  39 ;  The  Henry  Coxon, 
tibi  supra.  Ab  to  inspection  of 
copies  of  these  depositions  fur- 
nished to  the  adverse  party  by  the 
Board  of  Trade,  see  The  Palermo,  9 
P.  D.  6. 

{t)  It  was  so  held  by  Butt,  J., 
in  The  Eisea,  26th  Mainh,  1886; 
The  Benayo,  29th  March,  1886; 
and  (semble)  by  Dr.  Lushington  in 
The  Emperor  and  The  Zephyr,  12 
W.  R.  890  ;  The  Oscar,  12  "W.  R. 
872 ;  but  see  The  Oscar,  10  L.  T. 
K.  S.  789,  difFerenUy  reported. 
See  also  per  Tindal,  C.J.,  Baetard 
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Copies  of  entries  in  the  official  journals  kept  by  ooast- 
guardsmen,  and  copies  of  entries  in  lighthouse  and  lightship 
logs  relating  to  the  weather,  are  usuallj  admitted  in  the 
Admiralty  Division  upon  production  of  an  affidavit  by  the 
proper  officer  (w). 

Statements  by  the  master  as  to  matters  in  issue  are 
admitted  to  prove  the  facts  stated  against  the  owner  (^r) ; 
but  not  statements  by  other  officers,  by  seamen  (y),  or  by 
the  pilot  {z)y  though  statements  by  seamen*  and  others  on 
board,  made  at  the  moment  of  collision,  have  in  some 
cases  been  admitted  a.s  part  of  the  res  geatm  {a). 

In  an  action  by  cargo-owner  against  shipowner  for  loss 
of  cargo  by  stranding,  a  letter  written  by  the  master  to- 
the  shipowner,  detailing  the  facts  of  the  stranding,  was 
admitted  as  evidence  of  those  facts  (6). 

Evidenoe  in  a  previous  action  for  the  same  collision,  but 
between  -difiEerent  partie§,  is  not  admissible  in  the  subse- 
-  quent  action  (c).  But  where,  after  judgment  in  an  lE^tion 
by  the  owner  of  ship  A.  against  the  owner  of  ship  B.,  the 
latter  sued  the  former  in  a  fresh  action  for  the  same  colli- 
sion, evidence  in  the  first  action  was  allowed  to  be  read  in 
the  "subsequent  action  {d) . 

As  to  the  mode  of  proving  the  regulations  for  pre- 


V.  Smithy  10  A.  &  E.  213,  214; 
D<w\e9  T.  Daviety  9  C.  &  P.  262 ; 
HighJUld  V.  Feake,  M.  &  M.  109 ; 
Bumand  v.  Nerot,  1  0.  &  P.  678 ; 
Ewer  V.  Ambrose,  4  B.  &  C.  25 ;  1 
Roscoe,  N.  P.  16th  ed.  168,  169. 

(u)  An  examined  copy  is  suffi- 
cient :  The  Maria  des  Dores,  Br.  & 
L.  27  ;  The  Caiherina  Maria,  L.  R. 
1  A.  &  E.  63. 

(x)  The  Midlothian^  15  Jur.  806  ; 
The  Manchester,  1  "W.  Rob.  63; 
The  Europa,  13  Jur.  856;  The 
Actceon,  1  Sp.  E.  &  A.  176;  The 
Solway,  10  P.  D.  137.  And  so  in 
America:  ThePotomae,  8 Wall.  590. 

(y)  The  Lord  Seaton,  2  W.  Rob. 
391,  393;    The  FoyUy  Lush.    10; 


and  see  The  Great  Eastern,  Holt, 
169. 

(«)  The  Lord  Seaton,  2  W.  Rob. 
391,- 393  ;   The  Sehwalbe,  Sw.  621. 

(a)  The  Schtcalbe,  Sw.  621;  The 
Mellona,  10  Jur.  992. 

{b)  The  Soltcay,  10  P.  D.  137; 
see  The  Neptune  the  Second,  1  Bods. 
467,  469. 

{c)  The  William  Hutt,  Lush.  25  ; 
The  BemetHus,  L.  R.  3  A.  &  E. 
623. 

{d)  The  North  American,  Lush. 
80;  The  Eosendale,  2  Pritoh.  Ad. 
Di^.  (ed.  1866}  691  ;  see  Ord. 
yxXvII.  r.  3,  and  notes  in  An- 
nual Practice. 
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venting    collisions   at   sea,  see   57   &   58   Vict.    c.    60, 
ss.  695,  719,  738  {infra,  p.  367). 

Where  the  -def enoe  raised  is  that  of  ^  oompulsorj  pilot,"  Proof  of 
and  the  defendant  has  reason  to  think  that  the  pilot  wiU  ^^^^ 
be  a  hostile  witness  upon  the  facts  of  the  collision,  the  where  pilot 
proper  coarse  for  him  to  take  is  to  subpoena  the  pilot  to 
produce  his  licence,  and  to  be  provided  with  evidence  iden- 
tifying him  with  the  person  named  in  the  licence  {e). 

There  was  at  one  time  a  doubt  whether,  in  a  collision  Interroga- 
action,  interrogatories  with  respect  to  matters  stated  in  the  *^"®** 
preliminary  acts,  and  the  other  circumstances  of  the  colli- 
sion, could  be  administered.     It  wa.s  decided  that  such 
interrogatories  are  admissible  (/).     They  are,  however, 
seldom  used  in  practice. 

In  answering  interrogatories,  a  defendant  in  a  collision  Answering 
action  must  answer  as  to  matters  touching  the  collision  J^Jil^^' 
which  are  in  the  knowledge  of  their  servants  or  agents, 
the  master  and  crew  (g). 

It  was  formerly  the  practice,  in  the  Court  of  Admiralty,  Who  to  begin 
where  the  plaintiff's  ship  was  at  anchor,  or  where  the  sole  J^^^  °^ 
defence  was  inevitable  accident,  for  the  defendant  to 
begin.  This  practice  has  been  changed,  and  the  rule  now 
is  that  plaintiff  shall  in  all  cases  begin  (h) ;  or,  at  least, 
in  all  cases  where  (as,  sembky  is  always  the  case)  the  onus 
of  proof  is  upon  him  {%). 

Power  is  given  to  any  party  to  an  Admiralty  action  to  Order  to 
apply  for  an  order  for  inspection  of  any  ship  or  other  "^*I^*- 
personal  or  real  property,  the  inspection  of  which  may  be 
material  to  the  issue  of  the  action  [k).    This  power  was 
exercised,  in  The  Magnet,  with  reference  to  ship's  lights  (/) ; 

ie)  See  ahoTe,  p.  261.  &  E.  132. 

(/)  The  Biola,  34  L.  T.  N.  S.  135.  (i)  See  tupra,  p.  36,  as  to  onus  of 

(ff)  The  Badnorshire,  6  P.  D.  172 ;  proof. 

The  Isle  of  Cyprus,  16  P.  D.  134  (k)  24  Viot.  c.  10,  s.  18 ;  and  see 

(crew  erf  plaintiiS's  ship  drowned).  now  Ord.  L.  r.  3,  of  the  B.  S.  C. 

(h)  See  The  Otter,  L.  B.  4  A.  &  1883. 

E.  203 ;  The  Bennwre,  L.  B.  4  A.  (/)  L.  B.  4  A.  &  E.  417,  428. 
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Fanotion  of 
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also  in  The  Oennania  (w).  In  a  recent  ccwe  (n),  it  was 
held  that  the  order  will  not  be  made  where  the  party 
applying  has  an  opportunity  of  proving  the  facts  by  evi- 
denoe in  the  ordinary  way. 

In  the  Court  of  Appeal  and  in  the  Admiralty  Division, 
nautical  assessors  advise  the  Court  upon  questions  of  sea- 
manship. In  the  Queen's  Bench  Division,  assessors  are 
not,  in  practice,  but  may  be  (o),  called  in.  In  the  Queen's 
Bench  Division,  matters  of  seamanship  may  be  proved  by 
experts ;  in  Admiralty,  and,  it  seems,  in  any  Court  where 
assessors  are  present  to  advise  the  Court,  such  evidence  is 
not  admissible  {p).  In  a  recent  case  evidence  directed  to 
show  what  was  the  usual  mode  of  navigating  ships  in  the 
entrance  to  the  Mersey  was  held  to  be  inadmissible  in  the 
Admiralty  Division  {q). 

The  function  of  the  assessors  is  not  to  decide  questions  of 
fact  arising  in  the  case,  but  to  advise  the  Court  upon 
nautical  matters  (r) .  The  decision  of  the  case  rests  entirely 
with  the  judge.  Even  in  purely  nautical  matters  he  is  not 
bound  to  follow  the  advice  of  his  assessors,  if  it  does  not 
agree  with  his  own  opinion  («),  though  their  advice  will  be 
rarely  questioned  {t).    The  advice  of  the  Trinity  Brethren 


(m)  3  Mar.  Law  Gas.  0.  S.  140, 
269. 

in)  The  Victor  Covciceviteh,  10 
P.  D.  40. 

(o)  36  &  37  Vict.  0.  66,  s.  66. 
For  the  old  practioe,  see  Melton  y. 
Nesbity  1  0.  &  P.  70;  Sills  v. 
Brown,  9  0.  &  P.  601 ;  FenwUk  v. 
Belly  1  C.  &  K.  312. 

(p)  The  QazelUy  1  W.  Rob.  471  ; 
The  Ann  and  Mary,  2  W.  Rob.  189, 
196  ;  The  No,  1  Sp.  E.  &  A.  184  ; 
The  Sir  Robert  Feel,  4  Asp.  Mar. 
Law  Gas,  321  ;  The  Bar  I  Spencer, 
L.  R.  4  A.  &  E.  431 ;  The  Assyrian, 
6  Asp.  Mar.  Law  Gas.  625. 

{q)  The  Kirby  Hall,  8  P.  D.  71.' 
But  in  The  Velocity,  L.  R.  3  P.  G. 
44,   such  evidenoe  (with  reference 
to  the  Thames)  was  admitted.    See 
also  The  Andalusim,  2  P.  D.  231. 


as  to  proof  of  usaal  precautions  at 
a  launch  in  the  Mersey.  It  seems 
that  the  Gourt  will  take  the  opinion 
of  the  assessors  upon  such  points : 
Ute  Cambria,  infra,  p.  616. 

(r)  See  The  Hannibal,  L.  R.  2 
A.  &  E.  56,  as  to  the  practice  in 
taking^  the  opinion  of  the  assessors 
and  the  character  of  the  questions 
asked;  The  New  Pelton^  (1891)  P. 
268;  The  River  Berwent,  6  A^p. 
Mar.  Law  Gas.  467. 

(«)  See  The  Magna  Charta,  1  Asp. 
Mar.  Law  Gas.  153 ;  The  Aid,  6 
P.  D.  84  ;  The  Beryl,  9  P.  D.  137, 
141;  The  Swanland,  2  Sp.  107; 
Ihe  Fred,  72  L.  T.  163 ;  7  Asp. 
Mar.  Law  Gas.  550 ;  and  see  p&r 
Dr.  Lushington,  7  Not.  of  Gas.  354. 

if)  *'  It  would  be  impertinent  in 
a  judge  not  to  consider  as  almost 
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in  the  Admiralty  Division  upon  a  question  of  pure  seaman- 
ship does  not  conclude  the  case,  and  may  give  rise  to  an 
appeal  (w).  K  the  Trinity  Brethren  differ  in  opinion,  the 
Court  has  on  more  than  one  occasion  obtained  the  opinion 
of  one  or  more  of  the  other  Brethren  (t?).  In  a  case  where 
the  judge  differed  in  opinion  from  the  Trinity  Brethren, 
and  they  reduced  their  views  and  the  reasons  for  them  to 
writing  and  at  his  request  preserved  them  in  case  the 
Court  of  Appeal  should  call  for  them,  that  Court  refused 
to  order  the  Admiralty  registrar  to  deliver  to  the  appel- 
lants a  copy  of  those  reasons  {x). 

A  plaintifE  who  has  been  unsuccessful  in  an  action  at  PlaintlfP  un- 
law tried  upon  the  merits  (t/),  or  who  has  received  pay-  £J^^  whose 
ment  of  the  sum  for  which  he  obtained  judgment  (z),  judgment  is 
cannot  afterwards  proceed  against  the  ship  in  Admiralty  cannot  aiter- 
for  the  same  collision ;  nor  would  he  be  allowed  to  sue  at  J^^^*^"^ 
law  and  in  Admiralty  at  the  same  time  for  the  same  He  cannot  sue 

collision  (a).  at  law  and  in 

AflTOiyH.lf'.v  fl-t 

In  order  to  avoid  multiplicity  of  actions,  where  the  same  time, 
owners  of  two  ships  that  have  been  in  collision  institute  Consolidation 
separate  or  cross  actions  against  each  other,  the  Court  will  cross  actions, 
consolidate  the  two  actions  (J),  or  by  consent  the  two 
actions  may  be  heard  upon  the  same  evidence. 

Actions  by  different  plaintiffs  in  respect  of  the  same  Consolida- 
collision  against  the  same  ship  or  the  same  defendants  may  ^^"^^ff^^^ 
be  consolidated  in  Admiralty,  even  as  against  an  unwilling  plaintiffs 

^  against  the 
same  defen- 

binding  upon  him  the  opinion  of  436.                                                      dant. 

the  nautical  gentlemen  who,  having  (z)  The  Orient,  L.  R.  3  P.  C.  696. 

ten  times  his  own  skill,  are  called  {a)  The  John  and  Man/,  Sw.  471. 

in  to  assist  him.'*   Fer  Brett,  M.  R.,  In  this  respect  the  rights  of  a  per- 

The  Berylj  9  P.  D.  137,  141.  son  entitled  to  a  maritime  lien  differ 

(m)  See  The  Falklandy  Br.  &  L.  from  those  of  a  mortgagee,  who 

204.  may  pursue  aU  his  remedies  at 

(v)  The  Magna  Charta,   1  Asp.  once:  Fisher  on  Mortgagees,  3rd  ed. 

Mar.  Law  Cas.  153 ;  The  Friendi  321. 

Goodwill   and    The   Feggy^    supra,  (b)  Jud.  Act,  1873,  s.  24,  sub-s.  7. 

p.  166.  See  Thomson  v.  S,  E,  Mail.  Co.,  9 

{x)  The  Banshee,  6  Asp.  "Niax.  Law  Q.  B.  D.  320.    So  24  Vict.  c.  10, 

Cas.  130.  8.  34,  gave  the  Admiralty  Court 

(y)  See  The  Oriefswald,  Sw.  430,  the  same  power. 
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defendaDt,  or  at  the  instanoe  of  the  defendant  a.s  against' 
an  unwilling  plsdntiff  (c).  And  where  two  ships  belonging 
to  the  same  owners,  one  being  disabled  and  in  tow  of  the 
other,  fouled  a  third  ship,  several  actions  by  the  owners 
and  by  the  master  and  crew  of  the  third  ship  against  the 
two  ships  that  fouled  her  were  consolidated  (rf). 

This  practice  of  consolidating  actions,  which  appears  to 
have  been  peculiar  to  the  Court  of  Admiralty,  has  been 
continued  since  the  Judicature  Acts  by  the  Admiralty 
Division.  Thus,  recently  an  action  by  the  owner  of  ship 
A.  and  an  action  by  the  owner  of  cargo  on  board  A. 
against  the  owner  of  ship  B.,  with  which  A.  had  been 
in  collision,  were  consolidated  (e). 

Where  the  actions  are  in  personam  and  in  one  of  them 
service  of  the  writ  has  not  been  efiEected,  consolidation  will 
not  be  ordered  (/). 

Although  it  has  the  power  to  force  consolidation  upon 
unwilling  parties,  the  present  practice  of  the  Admiralty 
Division  is  not  to  exercise  that  power  (g) ;  but  a  plaintiff 
who  unreasonably  objected  to  consolidation  and  afterwards 
succeeded  in  his  action  has  been  ordered  to  bear  the  costs 
occasioned  by  his  objecting  to  consolidation  (A). 

The  power  of  consolidating  actions  above  referred  to  is 
wider  than  the  general  power  given  by  Ord.  XLIX. 
r.  8,  although  that  power  is  exerciseable  by  a  plaintiff  as 
well  as  by  a  defendant  (t).  The  practice  adopted  in 
other    Divisions  of   trying    one   of    several  actions  by 


{e)  The  William  Eutt,  Lush.  26 ; 
The  Melpomene,  L.  B.  4  A.  &  E. 
129 ;  The  Folk,  4  Asp.  Mar.  Law 
Gas.  592.  The  Cumberland,  6  L.  T. 
N.  S.  496. 

(d)  The  American  and  The  Syria^ 
L.  R.  4  A.  &  E.  226. 

{e)  The  Hector,  8  P.  D.  218. 
As  to  the  effect  of  24  Vict.  o.  10, 
8.  34,  see  The  Demetrius,  L.  B.  3 
A.  &  E.  623. 

(/)  The  Helenslea,  7  P.  D.  67. 
r)  The  Jacob  Landetrom,  4  P.  D. 


I 


191 ;  The  Vildoaala,  4  Asp.  Mar. 
Law  Cas.  228  ;  The  Patithea,  6  P. 
D.  6 ;  The  William  Eutt,  ubi  supra. 

{h)  The  lord  Strathnaim,  cited 
Williams  &  Brace,  2nd  ed.  387; 
and  see  The  Ificolina,  2  W.  Bob* 
176  ;  The  Bartley,  Sw.  198. 

(»)  Martin  v.  Martin  f  Co.^ 
(1897)  1  Q.  B.  429.  As  to  sub- 
stitnting  a  plaintiff  after  decree, 
but  before  assessment  of  damages, 
see  ITie  Duke  of  BuecUugh,  (1892) 
P.  201. 
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different  plaintiffs  against  the  same  defendants  as  a  test 
action  (k)  does  not  appear  to  have  been  ever  in  use  in 
Admiralty. 

Where  the  rights  and  liabilities  of  the  parties  oan  be  Flaintifl  lying 
fairly  settled  in  the  usual  way  upon  claim  and  counter-  judgn^Un 
claim,  a  party  who,  before  bringing  his  action,  awaits  °^^®'  notion, 
the  decision  of  an  action  in  respect  of  the  same  collision 
in  which  he  is  defendant,  does  so  at  the  risk  of  having 
to  pay  costs  (/). 

Where  cross  actions  were  tried  before  juries  in  a  common 
law  court,  with  the  result  that  contradictory  verdicts  were 
obtained,  and  each  party  applied  for  a  new  trial,  it  was 
said  by  the  Privy  Council  that  if  the  evidence  in  each 
action  was  such  that  a  jury  might  reasonably  find  either 
way,  the  two  actions  ought  to  be  tried  again,  not  separately, 
but  together  {m). 

Where  there  are  cross  actions  or  action  and  counterclaim,  Cross  actions : 
and  the  defendant  ship  in  the  principal  action  is  arrested,  ^gtef  tiie 
if  the  plaintiff  ship  has  been  lost  or  for  some  other  reason  otJiernot: 
cannot  be  arrested,  her  owner  will  not  be  permitted  to  ceedings. 
prosecute  his  action  until  he  gives  security  for  the  amount 
claimed  against  him  in  the  cross  action  (n),  or  counter- 
claim (o).     This  rule  has  been  applied  where  the  parties 
are  foreigners  resident  abroad  {p)y  against  a  British  subject 
resident  in  England  (q),  and  against  a  foreign  sovereign 
whose  ship  was  privileged  from  arrest  (r).     The  Act  24 
Vict.  c.  10,  s.  34,  which  enables  the  Court  to  stay  pro- 
ceedings in  this  case  applies  only  to  actions  in  rem ;  the 

{k)  See  Amot  y.  Chadwiek,  4  Ch.  Charkieh,  L.  B.  4  A.  &  E.  120. 

D.  867  ;  Bennett  v.  Lord  Bury,  6  C.  (o)  The  Breadalbane,  7  P.  D.  186 ; 

P.  D.  339.  The  Julia  Fxeher,  2  P.  D.  116  ;   The 

(I)  The    Cahfpeo,    Sw.   28;    The  NewhattU,  10  P.  D.  33.    Of.   The 

Breadalbane,   7    P.    D.    186  ;    The  Carnarvon  Castle,  3  Asp.  Mar.  Law 

Julia  Fisher,  2^.1).  115.  Cas.  607,   and  diating.   The  Alne 

(m)  Australian  Steam  Natation  Holme  f2nd  action),  4  ibid,  592. 

Co.  V.  Smith  ^  Sons,  The  Birksgate  (p)  The  Charkieh,  ubi  supra;  The 


and  The  Barrabool,  14  App.  Cas.      Julia  Fisher,  ubi  supra. 
321,  324.  (?)  The  Cameo,  Lnsh.  408. 

(«)  24  Vict.  0.   10,   8.  34 ;   The  (r)  The  NewbattU,  10  P.  D.  33. 
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wording  of  the  section  shows  that  it  has  no  application 
where  the  principal  action  is  action  in  personam  (s). 
Cross  aotionB :      Where  actions  in   respect  of  the  same   collision   are 
cSurt  the^     pending  in  the  Admiralty  Division  and  in  a  County  Court 
other  in  at  the  same  time,  the  practice  is  for  the  latter  Court  upon 

Court :  trans-  application  in  that  hehalf  being  made  to  it  under  31  &  32 

(^^i^S^nf  ^^^*-  ®-  ''1'  ^-  ^  (County  Courts  Admiralty  Jurisdiction 
Act,  1868),  to  order  that  the  County  Court  action  be 
transferred  to  the  Admiralty  Division.  The  conduct  of 
the  consolidated  action  wiU  usually  be  given  to  the  plaintiff 
in  the  action  which  was  first  instituted  (t). 

Damage  to  ship  or  goods  and  injury  to  person  may  be 
sued  for  in  separate  actions  though  the  damage  and  injury 

propw^,  and  were  caused  by  the  same  negligent  act,  in  the  same  collision, 

iniuTT  to  o    o 

person.  at  the  same  time,  and  to  the  same  person  (u). 

It  has  been  held  by  the  Court  of  Appeal  that  the  High 
Court  of  Admiralty  had  no  jurisdiction  to  entertain  an 
action  in  personam  against  a  pilot  for  a  collision  caused  by 
his  fault;  and  that  a  County  Court  has  no  power  to 
entertain  such  an  action  in  Admiralty  (a*). 

By  6  &  7  Will.  IV.  c.  100  (local  and  personal),  s.  8,  it 
is  provided  that  no  action  in  any  of  His  Majesty's  Courts 
of  Law  shall  be  brought  against  the  Dublin  Steam  Packet 
Company  unless  a  month's  notice  in  writing  shall  have 
been  given  to  the  company.  It  was  held  in  The  Long^ 
ford  {y)  that  this  enactment  did  not  apply  to  an  action 
in  rem. 

Action  at  law      Where  proceedings  had  been  taken  in  rem  in  Admiralty, 


Action  against 
Dublin  Steam 
Packet  Co. : 
notice. 


(s)  See  The  Amazon,  36  L.  J. 
Ad.  4;  ITie  Rougemont^  (1893)  P. 

276. 

(t)  The  Never  Despair,  9  P.  D. 
34  ;  The  Immacolata  Concezione,  8  P. 
D.  34.  See  also  The  Cosmopolitan, 
ibid.  35  ;  The  Bjom,  ibid,  36,  n. 

[u)  Brtmeden  r.  Humfrey,  11  Q. 
B.  D.  712;  14  Q.  B.  D.  141. 

(x)  Reg.  V.  Judge  of  City  of  London 
Court,  (1892)  1  Q.  B.  273,  following 


The  Urania,  10  W.  B.  97;  The 
Alexandria,  L.  R.  3  A.  &  E.  674 ; 
Flower  v.  Bradley,  44  L.  J.  Ex.  1 ; 
The  Boweejield,  5  Asp.  Mar.  Law 
Cas.  266  ;  The  Germanic,  (1896)  P. 
84,  where  the  Court  refused  to 
add  a  pilot  as  party  in  an  action 
in  rem. 

(y)  14  P.  D.  34,  following  The 
Mullingar,  1  Asp.  Mar.  Law  Cas. 
262. 
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imd  the  amonnt  realized  by  the  sale  of  the  ship  was  not  supplemented  ' 
sufficient  to  recompense  the  plaintiff,  it  was  held,  pre-  ^^^^^^^ 
viously  to  the  Judicature  Acts,  that  he  could  bring  his  «id  w«  ver*4. 
action  at  law  for  the  residue  of  the  loss  (z).     It  would 
seem  that  he  can  now  bring  such  supplemental  action 
against  the  shipowner  in  person  either  in  the  Admiralty  or 
in  the  Queen's  Bench  Division.     Vice  versd  an  action  may 
be  brought  in  rem  for  damages,  which,  owing  to  the  insol- 
vency of  the  defendant,  could  not  b^  recovered  at  law  (a). 

In  a  salvage  action  {b)  in  rem  the  writ  was  indorsed  Reooyexy  in 
with  a  claim  for  5,000/.     The  owners  of  the  salved  ship  J^^^of 
and  cargo  gave  an  undertaking  to  put  in  bail  for  5,000/.,  damages  in 
and  the  ship  and  cargo  were  not  arrested.     The  Court  r^«orbail. 
awarded  for  salvage  7,500/.     The  plaintiffs  subsequently 
obtained  leave  (c)  to  amend  the  indorsement  on  the  writ 
by  altering  the  sum  to  8,500/.     The  defendants  paid 
5,000/.  and  costs,  but  denied  further  liability.     Upon  a 
motion,  which  was,  by  consent,  treated  as  an  application 
for  leave  to  issue  execution  for  the  balance  of  the  7,500/. 
against  the  owners,  it  was  held  that  the  owners  were 
personally  liable  for  the  balance  and  were  entitled  to  writs 
of  fieri  facioB  against  their  goods.      Previously  to  this 
decision  there  had   been    great  doubt    and    conflicting 
decisions  as  to  the  personal  liability  of  shipowner  or  ship- 
master for  damages  in  a  collision  action,  where  the  action 
was  in  rem,  and  the  damages  exceeded  the  value  of  the 
res  or  bail.     Dr.  Lushington  had,  in  several  cases  (t/). 


(z)  Nelson  r.  Couch,  16  C.  B.  N.  S. 
99 ;  Ths  Bold  Buccleugh,  7  Moo.  P. 
C.  0.  267 ;  The  Orient,  L.  R.  3  P.  C. 
696,  702 ;  The  Pet,  20  L.  T.  N.  8. 
961 ;  The  Zephyr,  11  L.  T.  N.  S. 
361.  See  also  The  Sylph,  L.  B.  2 
A.  &  E.  24. 

(a)  The  John  and  Mary,  Sw.  Ad. 
471;  The  Bengal,  ibid,  468;  The 
Demetrius,  41  L.  J.  Ad.  69  ;  The 
Sylph,  L.  B.  2  A.  &  E.  24 ;  The 
Cella,  13  P.  D.  82. 


(*)  The  Dictator  (No.  2),  (1892) 
P.  304. 

(c)  The  Dictator  (No.  1),  (1892) 
P.  64. 

(rf)  The  Hope,  1  W.  Rob.  154  ; 
The  Kalamazoo,  15  Jar.  885 ;  The 
Victor,  Lush.  72 ;  The  Volant,  1  W. 
Rob.  383;  The  Zephyr,  11  L.  T. 
N.  S.  351.  Before  tiie  present 
century  the  master  was  generally 
a  defendant  in  a  suit  in  rem  against 
tiieship. 
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action  in  rem. 
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procedure. 


expressed  the  opinion  that  a  personal  action  could  not  be 
" engrafted  on  "  an  action  in  rem;  although  in  one  (e)  of 
these  oases  he  appears  to  have  been  willing,  in  an  action 
in  refUy  to  monish  the  shipowners  to  pay  damages  not 
covered  by  the  bail  bond.  On  the  other  hand,  Lord 
Stowell,  in  The  Dundee  (/),  was  clearly  of  opinion  that  the 
shipowner  was  liable  in  an  action  in  rem,  beyond  the  value 
of  the  resy  to  the  full  amount  of  the  damages  aweurded. 
The  judgment  of  Sir  Francis  Jeune,  P.,  in  The  Dictator^ 
No.  2,  contains  a  full  and  luminous  examination  of  the 
nature  of  the  action  in  res,  and  completely  sets  at  rest  the 
question  at  issue. 

Where  the  shipowner  appeared  and  defended  the  action, 
it  was  held  that  he  could,  by  re-arrest  of  the  ship,  be  com- 
pelled to  pay  costs  (g),  beyond  the  value  of  the  ship  and 
freight  and  the  amount  of  his  bail  bond. 

Against  owners  resident  abroad,  where  the  collision 
occurs  beyond  British  jurisdiction,  and  service  of  the  writ 
cannot  be  effected  within  the  jurisdiction,  no  personal  action 
for  damages  can  be  entertained  (A). 

No  action  can  be  brought  in  rem  for  loss  of  life  under 
Lord  Campbell's  Act.  The  conflict  of  authority  (t)  which 
existed  for  many  years  upon  this  point  has  been  lately  set 
at  rest  by  the  decision  of  the  House  of  Lords  in  The  Vera 
Cruz  (No.  2)  (A-). 

Where  the  defendant,  in  a  collision  action,  claims  to  be 


{e)  The  2!ephyr,  ubi  supra, 

(/)  1  Hag.  109. 

Q)  The  John  Bunn^  1  W.  Rob. 
159 ;  The  Freedom,  L.  R.  3  A.  & 
E.  495  ;  see  also  The  Volant,  1  W. 
Hob.  383;  The  Temisconata,  2  Sp. 
208. 

(h)  See  above,  p.  239. 

(i)  See  The  Sylph,  L.  B.  2  A.  & 
E.  24;  T^te  Guldfaxe,  ibid.  325; 
The  Beta,  L.  R.  2  P.  C.  447 ;  The 
Borodino,  5  L.  T.  N.  S.  291 ;  and 
contra,  Smith  v.  Broum,  L.  R.  6  Q. 
B.  729;  Simpson  v.  Blues,  L.  R. 


7  C.  P.  290.  In  The  Franeonia,  2 
P.  D.  163,  the  Court  of  Appeal 
was  equally  divided.  See  also 
Taylor  v.  Bewar,  5  B.  &  S.  68,  and 
the  observations  of  Sir  R.  Philli- 
more  on  that  case,  L.  R.  2  A.  &  £. 
329. 

{k)  10  App.  Cas.  59.  The  law 
in  Canada  seems  to  be  the  same, 
see  Monoghan  v.  Horn,  The  Garland, 
7  Duval's  Sap.  Cc.  Rep.  Canada, 
409 ;  40  Vict.  o.  21  (Canada)  ; 
26  &  27  Vict.  c.  10  (Vice-Ad.  Gt. 
Act),  Bs.  7,  13.     . 
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entitled  to  recover  from  a  third  party  the  damages  for 
which  judgment  may  be  given  against  him,  attempts  have 
been  made  to  bring  into  the  action  such  third  party  under 
Ord.  XVI.  rr.  48  et  aeq.j  of  the  Bules  of  the  Supreme 
Court.  Thus,  a  ship  in  tow  sued  by  a  ship  at  anchor 
which  she  had  fouled,  sought  to  bring  in  the  tug-owners 
as  third  parties,  against  whom  they  were  entitled  to  in- 
demnity (/).  The  judge  refused  to  entertain  the  question 
of  the  liability  of  the  tug-owners.  The  rules  in  question 
apply  only  where  the  right  to  contribution  or  indemnity 
is  founded  upon  contract,  express  or  implied ;  they  do  not 
apply  where  the  right  of  the  defendant  is  to  recover 
against  a  person,  not  a  party  to  the  principal  action, 
damages  to  the  same  amount  as  the  damages  awarded  in 
the  action  (m). 

Where  the  solicitors  for  the  owners  of  the  ship  sued  Failure  to 
accepted  service  of  the  writ  and  imdertook  to  put  in  bail,  afterunder- 
but  before  doing  so  their  authority  was  withdrawn,  it  was  taking, 
held  that  they  were  not  liable  to  attachment  for  contempt 
in  not  fulfilling  their  undertaking  (n). 

It  has  occurred  in  some  cases  that  the  plaintiff  has  Arrest  of 
failed  to  identify  the  ship  sued  with  the  ship  with  which  ""^^  ^^' 
his  own  has  been  in  collision.  So  where,  in  consequence 
of  a  collision  between  A.  and  B.,  a  third  ship,  0.,  is 
injured,  C.  may  be  in  a  difficulty  as  to  which  ship  to  sue. 
It  seems  that  if  the  wrong  ship  is  arrested,  she  would, 
except  in  special  circumstances,  be  entitled  to  costs,  and,  in 
flagrant  cases,  to  damages  and  costs  (o),  or  to  her  expense 
of  procuring  bail(j9).    In  the  absence,  however,  of  malice 


(/)  The  Sianea,  8  P.  D.  91 ;  see 
also  The  CarUbum,  6  P.  D.  35. 

(m)  Speller  v.  Bristol  Steam  ITavv- 
pationCo.,  13  Q.  B.  D.  96;  Carthore 
V.  North  Battem  Rail,  Co.,  29  Gh. 
D.  344. 

(«)  The  Anna  and  Bertha,  64  L.  T. 
332  ;  7  Asp.  Mar.  Law  Gas.  31. 

(o)  The  Evangelimos,  Sw.  378; 


12  Moo.  P.  0.  0.  362  ;  The  Active, 
6  L.  T.  N.  773 ;  The  Strathnaver, 
I  App.  Cas.  68;  The  Cheshire 
WiUh,  Br.  &  L.  362 ;  The  Catheart, 
L.  R.  I  A.  &  E.  314,  333  ;  The 
Volant,  Br.&h.  321;  The  Glasgow, 
Sw.  145;  The  Victor  Lmh,  72;  The 
Egerateia,  38  L.  J.  Ad.  40. 

{p)  The  Collingrove,  10  P.  D.  168. 


346 


PRACTICE. 


AotiouB  for 
limitation  of 
liability. 


and  gross  negligenoe  on  the  part  of  the  plaintifiy  damages, 
and  even  oosts,  have  not  in  all  oeseB  been  given  to  the  ship 
wrongly  arrested  {q).  To  entitle  the  plaintiff  in  an  action 
for  wrongful  arrest  to  damages,  it  is  not  neoesseuy  to  prove 
actual  damage,  if  the  arrest  was  without  reasonable 
cause  (r). 

By  57  &  58  Vict.  c.  60,  s.  504  («),  jurisdiction  is  given 
to  the  High  Court  (t),  in  proceedings  by  a  shipowner  to 
limit  his  liability  under  the  Act,  to  determine  the  cunount 
of  such  liability,  and  to  distribute  the  sum  representing 
the  amount  of  such  liability  amongst  the  several  claimants ; 
and  further,  to  stay  actions  pending  in  respect  of  the 
collision. 

The  benefit  of  the  enactment  Hmiting  the  shipowner's 
liability  is  ordinarily  obtained  by  instituting  an  action  in 
which  the  plaintiff  claims  a  declaration  by  the  Court  to 
the  effect  that  the  plaintiff  and  his  vessel  are  not  answer- 
able in  damages  to  an  amount  exceeding,  as  the  case  may 
be,  8/.  or  15/.  per  ton  of  the  ship's  tonnage.  P'pon  pay- 
ment into  Court  of  the  8/.  per  ton  and  interest  at  41.  per 
cent,  from  the  date  of  the  collision ;  and  in  case  of  loss  of 
lite  or  personal  injury,  upon  payment  into  Court,  or  bail 
being  given,  for  the  additional  amount  up  to  15/.  per  ton, 
or  such  smaller  sum  as  the  Court  specifies;  and  upon 
payment  into  Court  also  of  the  costs  of  actions  already 
instituted  against  the  plaintiff  in  respect  of  the  collision, 
the  Court  will  make  the  declaration  claimed,  and  there- 
upon all  actions  in  respect  of  the  collision  for  loss  of  life 


(q)  The  Evangelisntos,  Sw.  378 ; 
The  StrathnaveTf  1  App.  Gas.  68. 

(r)  The  Walter  J).  JFaliet,  (1893) 
P.  202. 

(«)  The  preyioofi  enaotments  on 
the  subjeot  were  17  &  18  Vict. 
0.  104,  B.  514,  and  63  Gheo.  3, 
c.  169,  8.  7. 

(0  By  R.  S.  0.  (Merchant  Ship- 
ping), 1894,  r.  1,  this  jnrisdiction 
£b  assigned  to  the  Admiralty  Diyi- 


sion.  The  Act,  24  Vict.  o.  10, 
8.  13,  and  the  decisions  thereon, 
James  v.  X.  ^  S.  W.  Rail.  Co.^ 
L.  R.  7  Ex.  187,  287 ;  The  North- 
umbria,  L.  R.  3  A.  &  E.  24 ;  The 
FoscolinOf  6  Asp.  Mar.  Law  Gas. 
420,  seem  to  be  obsolete.  The 
above  rule  reproduces  the  provi- 
sions of  the  Judicature  Act,  1873, 
and  23  &  24  Vict.  c.  126. 
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or  injury  to  ship,  oargo,  or  persons  on  board,  will  be 
stayed  (u). 

The  benefit  of  the  statutory  limitation  of  liability  may  Limited 
also  be  claimed  by  way  of  defence  or  counterclaim  in  the  be  olaimS*m 

collision  action  (a?).  defence. 

The  plaintiff,  in  an  action  for  limitation  of  liability,  is  Costs  of 
required  to  pay  the  costs  of  the  action,  other  than  costs  aotion^^^ 
occasioned  by  disputes  between  rival  claimants  to  the  fund, 
and  also  the  costs  of  actions  stayed  at  his  request  (y). 
Where  the  defendant  raises  and  fails  upoli  special  issues, 
he  will  have  to  bear  the  costs  of  such  issues  (2). 

The  practice  of  the  Admiralty  Division  in  actions  for  Eyidenco  in 
limitation  of  liability,  where  no  special  defence  is  raised,  is  aS'^g  by 
for  the  evidence  to  be  taken  by  affidavit.  affidavit. 

There  was  formerly  doubt  as  to  whether,  in  an  action  for 
limitation  of  liability,  the  plaintiff  must  admit  that  his  Admission  of 
vessel  was  in  fault  (a).    By  the  present  practice  of  the  "*^*^^)^- 
Admiralty  Division  it  appears  that  such  an  admission  is 
not  necessary  (6),  though  it  is  usual. 

An  agreement  between  the  shipowners  that  both  ships.  Cargo-owner 
A,  and  B.,  were  in  fault  for  the  collision  does  not  prevent  Son  fwtion  ^*" 
the  owner  of  cargo  on  board  one  of  them,  B.,  from  alleging,  raise  question 
in  an  action  by  the  owner  of  the  other,  A.,  to  limit  his  or  both  ships 
liability,  that  A.  was  alone  in  fault ;  and  he  is  entitled  to  ^  '*^*- 
an  issue  to  decide  that  question  (c). 


{u)  For  details  of  practice  in 
these  actions,  see  Williams  & 
Bruce,  Ad.  Pr.  2nd.  ed.  pp.  372-83. 

{x)  See  The  Clutha,  4^  JL.  J.  Ad. 
108  ;  Wahlberg  y.  Young,  45  L.  J. 
C.  P.  783  ;  The  SisUra,  1  P.  D. 
281.  But  see  Jamet  y.  London  ^ 
8.  W.  Jtaii.  Co.,  infra. 

(y)  African  Steanuhip  Co.  y. 
Stoanzy,  2  K.  &  J.  660 ;  The  Em- 
puta,  6  P.  D.  6. 

(«)  The  Emptua,  6  P.  D.  6  ;  The 
Warktporth,  9  P.  D.  20,  146. 

{a)  The  Amalia,  Br.  &  L.  161  ; 
HiU  y.  Andm,  1  £.  &  J.  263 ; 
Jamee  r.  London  ^  S.  W.  £aU.  Co., 


L.  R.  7  Ex.  187 ;  ibid.  287 ;  Miller 
y.  Fotvelly  2  Gt.  of  Sess.  Gas., 
3rd  ser.  976.  In  Sill  y.  Andue  the 
bill  was  not  dismissed  for  want  of 
jurisdiction,  but  the  injunction  to 
restrain  a  particular  action  was 
refused ;  see  per  Willes  and  Black- 
bum,  JJ.,  L.  R.  7  Ex.  291,  296. 

(b)  TheSisterty  1  P.  D.  281 ;  and 
see  The  Amalia,  Br.  &  L.  161. 
The  latter  decision  was,  howeyer, 
doubted  in  The  Karo,  13  P.  D.  24, 
at  p.  29.  See  the  report  of  the 
case  in  6  Asp.  Mar.  Law  Gas.  at 
p.  247. 

(<?)  The  KarOf  13  P.  D.  24. 
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Where  the  owners  of  a  ship  found  alone  to  blame  for  a 
collision  had  obtained  in  the  Admiralty  Division  a  judg- 
ment limiting  their  liability,  an  action  pending  in  the 
Queen's  Bench  Division  for  damages  for  personal  injuries 
sustained  in  the  collision  was  transferred  to  the  Admiralty 
Division  (d). 

In  an  action  (A)  and  counterclaim  for  a  collision  between 
The  Bellcaim  and  Britannia^  a  judgment  by  consent  was 
made  dismissing  action  and  counterclaim.  Subsequently 
owners  of  cargo  on  board  The  Britannia  brought  their 
action  (B)  against  The  BeJlcairn.  In  this  action  both 
ships  were  found  to  be  in  fault.  The  Britannia  owners 
then  instituted  an  action  (C)  for  limitation  of  their 
liability,  and  obtained  the  usual  judgment.  Thereupon 
the  owners  of  The  Bellcaim^  having,  with  the  consent  of 
The  Britannia  owners,  induced  the  assistant  registrar  to 
rescind  the  judgment  by  consent  in  action  (A),  sought  to 
claim  for  damage  to  The  Bellcaim  against  the  fund  paid 
into  Court  in  the  limitation  action  (C)  in  competition  with 
the  cargo  owners.  It  was  held  that  the  rescission  of  the 
judgment  in  action  (A)  was  ultra  viresj  that  The  Bellcaim 
owners  were  estopped  from  bringing  any  further  action 
against  The  Britannia^  and  that  they  could  not  claim 
against  the  fund  in  Court  (e).  But  the  case  is  different 
where  the  agreement  entered  into  as  to  the  first  action  (A) 
results  in  a  discontinuance  of  that  action.  In  such  a  case 
one  of  the  parties  is  not  estopped  from  asserting  a  claim 
against  a  fund  paid  into  Court  in  a  limitation  action  by 
the  other  party  (/). 

Where  cargo-owners  had  recovered  judgment  against 
the  other  ship,  and  the  owners  of  the  carrying  ship,  after 
judgment  in  the  cargo-owners'  action,  brought  their  action 


(rf)  Sawkins  v.  Morgan,  49  L.  J. 
Q.  B.  618. 

(«)  The  Bellcaim,  10  P.  D.  161. 


(/)  The  Ardandhu,  Oumere  of  the 
Cargo  of  the  Kronprim  v.  Owners 
of  the  Kronprinz,  11  P.  D.  40;  12 
App.  Gas.  266. 
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against  the  other  ship,  and  the  damages  in  the  two  actions 
exceeded  the  statutory  amount  of  the  shipowners'  liability, 
whilst  the  damages  in  the  cargo-owners'  action  did  not 
exceed  that  amoimt,  the  Court  refused  to  stay  proceedings 
in  the  cargo-owners'  action  until  judgment  was  delivered 
in  the  shipowners'  action  {g).  The  object  of  the  plaintiff 
in  the  second  action  was  to  ^ojdae  pari  passu  with  the  cargo- 
owners  in  the  fund  to  which  the  shipowners'  liability  was 
limited. 

It  is  the  practice  in  Admiralty  to  refer  all  questions  as  Damages 
to  the  amount  of  damages  to  the  registrar,  assisted  by  Jl^^^^r  i^^ 
merchants  (A) ;   but  where  the  question  is  raised  by  the  merchants : 
pleadings,  it  is  in  the  discretion  of  the  Court  to  decide  at  ^Qmqnential 
the  hearing  of  the  action  whether  a  particular  item  of  loss  ^f?**^  jl^^f 
arising  after  the  collision  is  recoverable  as  damages  in  the  the  hearing, 
action. 

In  exercising  its  discretion,  the  Court  will  be  guided  by 
the  consideration  whether  the  matter  is  one  which  involves 
questions  of  nautical  skill,  and  can  be  dealt  with  better  by 
the  Court  and  its  nautical  assessors  than  by  the  registrar 
and  merchants  (e). 

Where  an   action    under   Lord    Campbell's   Act    for  Lord  Camp- 
damages  was  instituted  in  the  Admiralty  Division,  and  ^^l^^entof 
no  application  for  a  transfer  of  the  action  to  the  Queen's  damages  hj 
Bench  Division  having  been  made,  judgment  was  given  ^^^' 
iot  the  plaintiffs  upon  default  of  pleading  by  the  def en-  ^-f  ^^twC  w 
dants,  it  was  held,  by  Sir  J.  Hannen,  that  the  plaintiffs    /  r  y^  n    •/ 
were  entitled  to  have  the  amount  of  the  damages  assessed      *  '         ^^ 
by  a  jury  in  accordance  with  the  terms  of  Lord  Campbell's     '^^^  t  C,  !l  S0  7 
Act  (A).  '^  • 

Where  a  part  owner,  without  the  knowledge  of  his  Surety  in 

{a)  The  Alne Holme  ifiit^wMxm)y  damage   actions:    The  8t,  Ckmd, 

4  Asp.  Mar.  Law  Gas.  693.  Br.  &  L.  4. 

(A)  This  is  the  practice  in  ac-  (i)  TheMaidofKent,6'P.T>,l7S. 

tions  for  damage  to  cargo  under  {k)  The  OrtpeUy  13  P.  D.  80. 
24  Vict.  c.  10,  8.  6,  as  well  as  in 
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Admiralty  oo-owner,  executed  a  bond  to  obtain  the  release  of  his  ship 
cover  a^lunsfc  f^om  arrest  in  a  damage  action,  and  subsequently  became 
co-owner.        bankrupt,  it  was  held  that  a  surety  who  had  been  compelled 

to  pay  the  amount  of  the  bond  could  recover  against  the 

co-owner  (/). 
Master's  lia-        The  master  of  a  vessel  which,  by  the  master's  fault,  had 

bility  on  bond  r  •         n  •  •  •i.r  j  i         •  j       •  _x    •  j 

to  prevent       been  m  collision  with  another  in  a  foreign  port,  m  order 

aiT^of  ship    to  prevent  her  arrest,  and  in  the  interest  of  her  owners, 

gave  a  bond  in  the  names  of  himself  and  the  shipowners 

to  cover  the  damage  to  the  other  ship.     In  an  action  by 

the  master  against  the  ship  for  wages  and  disbursements, 

he  claimed  the  amount  of  the  penalty  of  the  bond,  and 

also  the  sum  paid  by  him  for  repairs  to  his  ship  rendered 

necessary  by  the  collision.     It  was  held  that  he  was  not 

entitled,  as  against  mortgagees  of  the  ship,  to  have  paid 

into  Court  the  amount  of  the  penalty  of  the  bond  so  as  to 

meet  claims  against  him  in  respect  thereof  (m). 

CoUisions  The  jurisdiction  of  the  Courts  of  this  country  in  respect 

between"*       ©f  collisions  on  the  high  seas,  and  in  the  territorial  waters 

foreign  ships,   of  foreign  countries,  and  also  where  one  or  both  the  ships 

are  foreign,  is  considered  in  a  former  chapter  (n). 

Admiralty  The  Admiralty  jurisdiction  of  the  High  Court  of  Justice 

SShSj"^  is  co-extensive,  geographicaUy,  with  that  of  the  late  High 

of  Justice.        Court  of  Admiralty ;  the  jurisdiction  of  the  latter  Court 

having,  by  the  Judicature  Act,  1873,  been  transferred  to 

the  High  Court  of  Justice  (o).     The  jurisdiction  of  the 

Court  of  Admiralty  extended  to  all  collisions  upon  the 

high  seas  (p),  and  upon  tidal  waters  not  within  the  body 

of  a  county  (q).    By  3  &  4  Vict.  c.  65,  s.  6,  its  jurisdiction 

was  extended  to  (amongst  other  things)  claims  for  damage 

received  by  "any  ship  or  sea-going  vessel"  within  the  body 

{t)  Barker  v.  EighUy^  11  W.  R.  («)  Supra,  p.  231  teq, 

968.  (o)  36  &  37  Vict.  o.  66,  s.  16. 

(w)  TheLimeriek,  1  P.  D.  411,  {p)  The  Sarah,  Lush.  649. 

reversing  the  Gomt  below,  S.  C,  (q)  13  Bio.  2,  st.  1,  c.  6 ;  15  Bic. 

1  P.  D.  292.  2,  0.  3. 
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of  a  county ;  and  by  24  Yict.  c.  10,  ss.  2,  7,  it  was  furtlier 
extended  to  claims  for  damage  done  by  ''  any  description 
of  vessel  used  in  navigation  not  propelled  by  oars."  It 
appears  that  these  statutes  covered  every  case  of  collision 
between  craft  of  aU  sorts,  except  a  collision  within  the 
body  of  a  county  between  lighters  or  other  craft  both  of 
which  are  propelled  by  oars  only.  Thus,  it  was  held  that 
where  the  collision  was  within  the  body  of  a  coxmty,  and 
the  damage  was  done  by  a  steamship  to  a  barge,  the  case 
was  covered  by  24  Yict.  c.  10,  s.  7  (r) ;  and  where  the  collision 
was  within  the  body  of  a  county,  and  the  damage  was  done 
by  a  barge  to  a  steamship,  the  case  was  covered  by  3  &  4 
Yict.  c.  65,  s.  6  («).  But  where  the  collision  was  within 
the  body  of  a  county,  and  the  damage  was  done  by  one 
Thames  lighter  (propelled  by  oars  only)  to  another  similar 
craft,  the  Admiralty  Court  had  no  jurisdiction  (t).  Con- 
sequently, in  the  last-mentioned  case,  though  the  Admiralty 
Division  has  jurisdiction  as  a  Division  of  the  High  Court 
of  Justice,  there  is  no  damage  lien.  The  Acts  above  men- 
tioned gave  the  Admiralty  Court  jurisdiction  in  the  case 
of  damage  by  any  craft  not  propelled  by  oars  to  property 
ashore  (w),  and  also  to  any  sort  of  craft  or  other  property 
afloat  (2r). 

The  High  Court  of  Admiralty  had  inherent  jurisdiction 
over  every  sort  of  collision  and  damage  to  property  occur- 
ring on  the  high  seas  (y),  and  this  jurisdiction  is  now 
possessed  by  the  High  Court  of  Justice. 


(r)  The  MaMna^  Lash.  493 ;  Br. 
&  Liush.  57.  This  case  was  not 
within  3  &  4  Yict.  o.  65,  s.  6  ;  The 
Bilbao,  Lush.  149. 

(t)  FUrkU  V.  Flower,  L.  R.  9 
Q.  B.  114. 

{t)Everard  v.  KendaU,  L.  R.  6 
G.  P.  428.  But  see  on  this  case 
The  JRona,  7  P.  D.  247. 

{u)  See  ahoYe,  p.  90. 


(x)  For  the  meaning  of ' '  ship ' '  in 
s.  468  of  17  &  18  Vict.  o.  104,  see 
The  Mac,  7  P.  D.  38 ;  on  app.  ib. 
p.  126  ;  and  elsewhere  in  the  same 
Act,  The  C,  S.  Butler,  L.  R.  4  A. 
&  E.  238 ;  Ex  parte  Ferguson,  L.  R. 
6  Q.  B.  280  ;  of  "  vessel*'  in  10  & 
11  Vict.  c.  27,  8.  3,  see  Eedgee  y. 
London  and  St.  Katharine*s  Docks 
Co,,  16  Q.  B.  D.  597. 

(y)  The  Sarah,  Lush.  649. 
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The  Acts  above  meiitioned,  whioh  alternately  restrioted 

and  enlarged  the  jurisdiction  of  the  Court  of  Admiralty, 

are  now  of  importance  only  in  connection  with  questions 

of  maritime  lien,  and  questions  touching  the  jurisdiction 

of  County  Coiirts  («). 

Ship  not  Where  in  an  action  in  rem  the  writ  was  duly  served 

judgment  by   within  the  jurisdiction,  but  before  service  of  the  warrant 

default.  to  arrest  the  ship  was  taken  out  of  the  jurisdiction,  it  was 

held  that  judgment  could,  nevertheless,  go  against  the 

ship  (22). 

(z)  For  detailed  information  on      Courts,  by  Basike  &  Kilbnm. 
this  subject,  see  Admiralty  Juris-  {zz)  The  Nautik,  (1896)  P.  121. 

diction    and   Practice  of    County 
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CHAPTER  Xin. 


COSTS. 


The  general  rule  as  to  costs  in  a  collision  action,  in  which  General  rule 
the  owners  of  the  two  ships  are  plaintiff  and  defendant,  is  ^^t.^  °^ 
that  costs  follow  the  event  of  the  action.  If  the  collision 
is  found  to  have  been  caused  by  the  fault  of  the  defendant 
ship  alone,  the  plaintiff  is  entitled  to  the  costs  of  the 
action ;  if  his  ship  was  alone  in  fault,  or  he  fails  to  prove 
fault  in  the  defendant  ship,  he  will  be  condemned  in  costs. 
But  the  rule  is  not  invariable.  The  Court  has  a  discre- 
tion (a) ;  and  in  a  recent  case  an  unsuccessful  plaintiff 
was  not  condemned  in  costs,  although  the  only  special 
circumstance  was  the  difficulty  of  proof,  owing  to  the 
collision  having  occurred  in  a  dense  fog  {b). 

Where  both  ships  are  in  fault,  the  rule  is  that  each  Both  ships 
party,  whether  the  plaintiff    sues  as  shipowner,  cargo-*  "^**^*- 
owner,  or  otherwise  (c),  bears  his   own   costs  (<^).     This 
rule  applies  whether  there  is  or  is  not  a  counterclaim  (e) ; 
also  where  the  fault  of  one  of  the  ships  is  the  fault  of  her 


(a)  Ord.  XLV.  r.  1 ;  as  to  the 
limit  of  this  discretion,  see  Jte  Mills* 
EttaU,  34  Ch.  D.  24. 

{b)  The  Sardinian,  Ad.  IKv.  9th 
Deo.  1886. 

[e)  The  City  of  Manchester,  6  P.  D. 
221 ;  The  Vera  Cruz,  9  P.  D.  88. 

(d)  The  Washington,  6  Jur.  1067  ; 
The  Tekgraph,  1  Sp.  E.  &  A.  427  ; 
Wilson  V.  Canada  Shipping  Co.,  The 
Lake  St,  Glair  and  The  Underwriter, 
2  App.  Gas.  389 ;  The  Agra  and 
The  Elizabeth  Jenkins,  L.  R.  1  P.  C. 
601  ;  The  Lovebird,  6  P.  D.  80. 
The  role  formerly  was  that  the 
costs  of  the  action  were  divided, 

M. 


and  one  half  borne  hj  each  party. 
The  present  practice  is  said  to  have 
been  introduced  by  Lord  StoweU 
( per  Lord  Blackburn,  7  App.  Gas. 
818;  sed  vide  1  W.  Rob.  21),  in 
order  to  avoid  the  cost  of  appor- 
tionment (jE7tfr  James,  L.J.,  The  City 
of  Manchester,  5  P.  D.  221),  or  as 
part  of  the  discipline  of  the  seas, 
BO  that  neither  of  two  wrong-doing 
ships  should  guin  anything  by  the 
litigation.  {Per  Brett,  L.J.,  The 
Sector,  8  P.  D.  218,  sed  qu.) 

{e)  The  Rigborgs  Minde,  8  P.  D. 
132. 
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oompulsory  pilot  (/).  Where  a  defendant,  before  state* 
ment  of  claim  delivered,  admitted  that  his  vessel  was  in 
faulty  and  pleaded  the  admission  in  his  statement  of 
defence,  and  the  Court  found  that  both  ships  were  in 
fault,  the  plaintifE  was  ordered  to  pay  the  costs  incurred 
after  the  defendant's  admission  {g).  And  so,  where  the 
plaintiffs,  in  their  statement  of  claim,  admitted  that  they 
were  to  blame,  but  alleged  that  the  defendants  were  also 
to  blame,  which  the  Court  found  to  be  the  fact,  the  plain* 
tiffs  were  held  entitled  to  costs  (A). 
IneTitable  It  was  formerly  a  rule  (t)  of  the  Admiralty  Court  that 

where  the  collision  occurred  without  fault  in  either  ship — 
the  so-called  case  of  inevitable  accident — provided  the 
plaintiff  was  not  unduly  rash  in  bringing  his  action  (A), 
no  costs  were  given  on  either  side.  In  a  case  decided  by 
Sir  R.  PhiUimore  since  the  Judicature  Acts,  where  the 
collision  was  held  to  have  occurred  without  fault  in  the 
defendant,  no  order  was  made  as  to  costs.  One  groimd  of 
the  decision  was  that  the  defendant  ship  had  imavoidably 
a  riding  light  exhibited,  though  she  was  not  at  anchor  (/). 
The  Court  of  Appeal,  however,  has  since  held  that  there 
should  be  an  uniform  practice  as  to  costs  in  all  the  Divi- 
sions of  the  High  Court,  and  that,  in  the  absence  of  special 
circumstances,  costs  will  in  future  foUow  the  event  of  the 
action  in  cases  of  collision  by  '^  inevitable  accident,"  as 
in  other  cases  {m). 

"Where  the  plaintiffs,  in  their  reply,  admitted  that  the 
collision  was  an  inevitable  accident,  the  defendants,  upon 
motion  for  judgment,  obtained  judgment  with  costs  (n). 

(/)  The  Rigborgs  Minde,  8  P.  D.  by  the  Privy  Council  in  The  Mar- 

132  ;  Th€  Sector,  8  P.  D.  218.  peaia,  L.  R.  4  P.  C.  212. 

07)  The  Ebor,  11  P.  D.  26;  cited  {k)  For    an    instance,    see    The 

on  this  point  Williams  &  Brace,  Thomleyy  7  Jnr.  659. 

Ad.  Pr.  2nd  ed.  p.  88.  (/)  The  JBuekhurtt,  6  P.  D.  162. 

(A)  The  General  Gordon^  6  Asp.  (m)  The  Mmkeeaton,  14  P.  D.  61, 

Mar.  Law  Cas.  633 ;    reversed  on  followed  in  The  BatavieTf  16  P.  D. 

the  facts,  Feb.  18th,  1891.  37. 

(i)  The  Itinerant,  2  W.  Rob.  286 ;  («)  The  Naples,  11  P.  D.  124. 
The  Lmdon,  Br.  &  L.  82,  followed 
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Where  the  plaintifE  failed  to  identify  the  ship  arreeted  Arrest  of 
as  the  ship  with  which  his  own  had  been  in  collision,  the  ^"^^^    *P- 
action  was   dismissed  with  costs  (o).     It  seems  that,  to 
entitle  the  defendant  in  such  a  case  to  damages  for  the 
wrongful  arrest  of  his  ship,  gross  negligence,  equivalent  to 
malice,  must  be  proved  against  the  plaintiff  (p). 

The  decisions  in  Admiralty  in  which  a  successful  defen- 
dant has  been  required  to  bear  his  own  costs,  so  far  as 
they  conflict  with  the  practice  of  the  other  Divisions  of  the 
High  Court,  would  probably  not  now  be  followed  {q). 

The  ship  that  succeeded  in  the  collision  action  was  in  Goats  refused: 
one  case  deprived  of  her  right  to  costs  by  reason  of  the  ^^^  ^ 
violence  of  her  crew  to  those  on  board  the  other  ship  at  the 
time  of  the  collision  (r) ;  and  in  another  case  (before  the 
statutory  rule  as  to  standing  by  was  in  force),  a  vessel  was 
deprived  of  her  costs  by  reason  of  her  failure  to  stand  by 
and  assist  the  other  ship  («). 

The  owner  of  cargo  who  sues  the  ship  with  which  the  Cargo-owner 
carrying  ship  has  been  in  collision  will  not  get  his  costs  if  SSSt's 
he  claims  that  the  ship  sued  is  alone  in  fault,  and  it  is  ^hip  to  be 
held  that  both  ships  are  in  fault  (^).     It  has  been  said  where  both 
that  the  strict  course  in  such  a  case  is  to  give  the  plaintiflFs  *™  ^  **'^*' 
the  costs  of  the  issue  upon  which  they  succeed,  and  to 
make  them  pay  the  costs  of  the  issue  on  which  they  fail. 
But,  to  avoid  the  expense  of  such  an  apportionment,  it  was 
held  in  The  City  of  Manchester  that  no  order  should  be 
made  as  to  costs  {u). 


(o)  The  JEvangelismoa,  Sw.  378; 
12  Moo.  P.  0.  0.  362 ;  The  Active, 
6  L.  T.  N.  S.  773 ;  The  Strathnaver, 
1  App.  Cas.  58 ;  see  also  The  Feri, 
32  £.  J.  Ad.  46. 

( p)  See  cases  cited  in  last  note, 
and  p.  345,  ante. 

{q)  The  General  Steam  Navigation 
Co.  T.  London  ^  Edinburgh  Shipping 
Co.,  2  Ex.  D.  467  ;  The  Monkseaton, 
14  P.  D.  51 ;  and  see  per  Butt,  J., 
The  Naples,  11  P.  B.  124;  The 
StUavier,  15  P.  B.  37. 


(r)  The  Catalina,  1  Sp.  23. 

(a)  The  Celt,  3  Hag.  Ad.  321. 

(0  The  City  of  Manchester,  5  P. 
D.  221,  reversing  the  decision  of 
the  Court  below;  The  Ribemia, 
2  Asp.  Mar.  Law  Cas.  454.  The 
Milan,  Lush.  388,  would  not,  it 
seems,  now  be  foUowed  on  this 
point. 

(u)  See  per  James,  L. J.,  5  P.  D. 
at  p.  223.  Baggallay,  L.J.,  in  the 
same  case  thought  that  neither 
party  should  get  any  costs. 
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Costs  in  case 
of  colliaioxi 
with  one  of 


In  an  action  by  the  owners  of  a  barge  against  her  tug 
and  a  steamship  with  which  she  had  been  in  collision,  the 
owners  of  the  steamship  having  attempted  to  oast  the 
whole  blame  on  the  tug,  their  vessel  was  found  alone  to 
blame,  and  they  were  ordered  to  pay  the  costs,  both  of 
their  co-defendants  and  of  the  plaintiffs  (x). 

In  the  case  of  a  collision  with  a  Queen^s  ship,  the  Crown 
usually  conforms  to  the  practice  of  the  Court  as  to  payment 
Her  Majesty's  of  costs  (y),  but  no  Order  for  payment  can  be  made  against 

the  Crown  (z). 
Defence  of  A  defendant  who,  admitting  that  his  ship  was  in  fault 

piktoge.'^  for  the  collision,  raises  and  succeeds  upon  the  defence  of 
compulsory  pilotage,  will  obtain  his  costs  (a) ;  and  costs 
were  given  to  a  defendant  who  in  his  pleadings  alleged 
that  his  ship  was  not  in  fault,  but  at  the  trial  abandoned 
this  defence  and  relied  solely  upon  his  alternative  plea  of 
compulsory  pilotage  (b)  ;  but  where,  defending  the  case 
upon  the  merits,  he  fails,  though  he  raises  also,  and  suc- 
ceeds upon,  the  defence  of  compulsory  pilotage,  he  will 
neither  get,  nor  will  be  ordered  to  pay,  costs.  Each 
party,  in  such  a  c£Lse,  is  left  to  bear  his  own  costs  of  the 
action  (c)  ;  but  if  the  defendant,  in  addition  to  defending 
the  case  on  its  merits,  has  set  up  a  counterclaim,  it  will 
be  dismissed  with  costs  {d).  So,  before  the  Judicature 
Acts,  where  there  were  cross  actions,  and  the  collision  was 
held  to  have  been  caused  by  the  compulsory  pilot  of  the 
plaintiff  ship,  the  plaintiff's  action  was  dismissed  with 
costs,  and  the  defendant's  cross  action  without  costs  (e). 


(r)  The  JRiver  ZaffaHf  6  Asp.  M&r. 
LawCas.  281. 

fy)  H.M.S.  Swallow,  Swab.  30. 
\z)  The  Leda,  Br.  &  Lush.  19. 

(a)  The  Royal  Charter,  L.  R.  2 
A.  &  E.  362 ;  The  Schwann,  L.  R. 
4  A.  &  E.  187  ;  The  Juno,  1  P.  D. 
135  ;  The  Winston,  8  P.  D.  176 ;  The 
Charlton,  8  Asp.  Mar.  Law  Cas.  29. 

(b)  The  Oakfield,  11  P.  D.  34. 

(e)  The  Sehwann^  L.  R.  4  A.  &  E. 


187 ;  The  Beta,  Br.  &  L.  328. 

(d)  So  held,  after  reserving  the 
poiot  for  inquiry,  in  The  Ruby,  15 
P.  D.  139.  In  The  Princeton,  3 
P.  D.  90 ;  and  The  Mercuritu,  Ad. 
Diy.  June,  1887,  no  costs  were 
griven,  either  of  action  or  counter- 
claim ;  but  the  point  does  not  ap- 
pear to  have  been  argued,  at  least 
in  the  former  case. 

{e)  TheAnnapoiie^  Lush.  295, 313. 
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The  above  was  formerly  the  practice  in  the  Admiralty 
Court  and  Privy  Council  (/) ;  it  has  been  followed  since 
the  Judicature  Acts  by  the  Court  of  Appeal  and  the 
Admiralty  Division  (g).  But  in  the  Exchequer  Division 
this  practice  was  on  one  occasion  not  followed,  and  the 
plaintiff  was  ordered  to  pay  the  defendant's  costs  (A).  In 
T/ie  Hankow  (i)  the  uncertainty  of  the  law  as  to  compulsory 
pilotage  was  assigned  as  a  reason  for  not  giving  costs. 
Where,  upon  the  defendant  delivering  his  defence  alleging 
that  the  collision  was  caused  by  the  fault  of  the  compul- 
sory pilot  in  charge  of  his  ship,  the  plaintiff  discontinued 
his  action.  Butt,  J.,  held  that  the  plaintiff  must  pay  the 
defendant's  costs,  upon  the  ground  that  there  were  no 
facts  before  him  upon  which  he  could  exercise  a  discre- 
tion Q"). 

The  rule  as  to  no  costs  being  given  where  both  ships 
are  in  fault  applies  where  the  fault  is  that  of  a  compulsory 
pilot  {k). 

In  an  action  in  the  City  of  Liondon  Court,  after  judg-  jndgmeQt 
ment  for  the  plaintiff  with  costs,  and  before  the  reference,  ^^  ^^^ 

.     .  1  •  1  i_         P  cannot  be 

the  defendant  paid  into  Court  a  sum  which  at  the  reference  altered. 
was  found  sufficient  to  cover  the  damages.  The  judge 
thereupon  altered  his  judgment  as  to  the  costs  of  the 
action,  and  ordered  the  plaintiff  to  pay  them.  It  was 
held  by  the  Court  of  Appeal  that  he  had  no  power  to 
make  such  an  order  (/). 

The  costs  of  a  reference  as  to  damages  do  not  follow  the  Costs  of  the 
costs  of  the  action  {m) .    The  investigation  before  the  regis-  ^^^erence. 


(/)  The  Innisfailf  3  Asp.  Har. 
Law  Cas.  337 ;  35  L.  T.  N.  S.  819 ; 
Ths  Frineetony  3  P.  D.  90. 

{a)  The  Matthew  Cay^  L.  B.  5 
P.I).  49;  The  Daiae,  3  Asp.  Mar. 
Law  Cas.  477 ;  27i4  Righorge  Minde, 
8  P.  D.  132  ;  The  AUyre,  Ad.  Div. 
27th  Feb.  1885,  where  tnere  was  a 
oonnterdoim. 

(h)  General  Steam  Navigatum  Co, 
▼.  London  and  Edinburgh  Shipping 
Co.^  2  Ex.  D.  467. 


s 


[%)  4  P.  D.  197. 

j)  The  J.  E.  Menhet,  12  P.  D. 
106.  Butt,  J.y  expressed  an  opinion 
that  the  practice  as  to  costs  should 
be  uniform  in  aU  Divisions  of  the 
High  Court. 

{k)  The  Sigborgt  Minde,  8  P.  T>. 
132  ;  The  Oakfield,  11  P.  D.  34. 

it)  rA«2?tfc<?p^«,(1893)P.255,265. 

(m)  Formerly  a  different  practice 
prevailed :  see  The  Feerleee^  6  L.  T. 
N.  S.  107. 


368 


COSTS. 


trar  is  in  the  nature  of  a  new  litigation,  and  the  oosts  of  it 
are  in  the  discretion  of  the  judge  (n).  The  general  rule, 
before  the  Judicature  Acts,  was  that  the  claimant  is  en- 
titled to  his  costs  of  establishing  his  claim  before  the 
registrar,  provided  not  more  than  one-fourth  of  the  claim 
is  disallowed  (o).  And  this  appears  still  to  be  the  prac- 
tice {p).  If  more  than  one-fourth  and  less  than  one-third 
of  the  claim  is  disallowed,  no  order  is  made  as  to  costs  {q). 
If  more  than  one-third  of  the  claim  is  disallowed,  the 
claimant  will  be  ordered  to  pay  the  costs  of  the  refer- 
ence (r) ;  and  this  rule  will  not  be  relaxed  merely  because 
the  claimant  fails  to  prove  the  required  amount  of  his 
claim  upon  a  point  of  law  («).  The  rule  is  the  same 
whether  one  or  both  ships  are  in  fault  (t) ;  whether  the 
claim  is  by  an  owner  of  ship  or  of  cargo  (w) ;  whether  the 
claimant  is  plaintiff  or  defendant  claiming  upon  a  counter- 
claim (x) ;  and  whether,  both  ships  being  in  fault,  proceed- 
ings upon  the  reference  have  been  taken  with  respect  to 
the  damage  to  one  or  both  ships  (^). 

Under  special  circumstances,  the  general  rules  above 
stated  have  been  departed  from.  Thus,  in  a  case  where 
nearly  half  the  claim  was  disallowed,  the  costs  of  proving 
certain  items  were  allowed,  and  no  order  made  as  to  the 
residue  of  the  costs  (2).    So  a  claimant  has  obtained  his 


(n)  Th4  Oontett,  6  P.  D.  52,  77 ; 
followed  in  The  Savemake,  6  P.  D. 
166  ;  The  Mary,  48  L.  T.  N.  S.  28 ; 
7  P.  D.  201. 

(o)  The  Amelia,  23  L.  T.  544; 
The  Emprees  Euginiey  Lush.  138. 

(p)  In  TheSavemake,  6  P.  D.  166, 
abont  one-ninth  ;  in  The  Mary,  7 
P.  D.  201,  less  than  one-fifth  was 
disallowed.  The  claimants  got 
their  costs  of  the  reference  in  both 
cases. 

{q)  The  Amelia,  ubi  tupra;  The 
Williamina,  3  P.  D.  97 ;  The  Em- 
press  Etigenie,  ubi  tupra. 

(r)  The  Empress  Eugenie,  Lnsh. 
138 ;   Th4  Naomi,  82  L.  T.  N.  S. 


836 ;  The  Englishman,  38  L.  T.  N.  S. 
766 ;  The  Gleaner,  38  L.  T.  N.  S. 
650. 

(«)  The  Empress  Eugenie,  ubi 
supra;  The  Consett,  5  P.  D.  229 
(the  shipowner's  claim). 

U)  In  The  Consett,  The  Savemake 
and  The  Mary,  both  were  in  fault. 

(«)  In  The  Consett,  6  P.  D.  62,  77, 
the  claim  was  b^  cargo-owner. 

{x)  In  The  Mary  both  plaintiff 
and  defendant  got  their  oosts. 

(jg)  In  The  Savernake  it  did  not 
appear  that  before  the  referenoe 
tmy  proceedings  had  been  taken  by 
one  of  the  ships. 

(c)  The  C<msett,  6  P.  D.  229. 
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costs  where  more  than  three-fifths  of  his  claim  was  dis- 
allowedy  because  of  the  difficulty  of  determining  how  much 
of  the  damage  was  due  to  the  collision  (a).  Where  the 
claim  was  for  loss  of  a  fishing  voyage,  and  for  loss  of  gear, 
and  the  sum  claimed  for  gear  was  paid  into  Court,  the 
claimant  obtained  part  of  his  costs  of  proving  the  rest  of 
his  claim,  though  more  than  one-third  was  struck  off  (b). 

Where  a  claimant,  after  withdrawing  at  the  reference  a 
large  part  of  his  claim  which  he  had  persisted  in  up  to  the 
reference,  succeeded  in  proving  two-thirds  of  his  claim  as 
diminished,  though  less  than  two-thirds  of  his  original 
daim,  it  was  held  that  he  must  pay  the  costs  of  the  refer- 
ence (c). 

The  rule  that  each  party  pays  his  own  costs  of  the 
reference,  where  more  than  one-fourth  and  less  than  one- 
third  has  been  struck  off  the  claim  at  the  reference,  does 
not  apply  where  the  registrar's  report  has  been  appealed 
from  and  overruled,  though  by  the  ultimate  decision  of  the 
Court  the  above-mentioned  part  of  the  claim  is  allowed  (t;^). 

In  The  Friedeberg  {e)  the  Court  of  Appeal,  apparently 
under  the  impression  that  the  practice  in  Admiralty  as  to 
allowing  and  disallowing  costs  of  a  reference  was  a  hard 
and  fast  rule,  said  that  it  was  contrary  to  Ord.  LXY.,  r.  1, 
and  threw  doubt  upon  the  justice  and  validity  of  the  prac- 
tice. The  attention  of  the  Court  does  not  appear  to  have 
been  called  to  the  cases  above  cited,  which  show  that 
there  is  not,  and  never  was,  a  hard  and  fast  rule  which 
would  fetter  a  judge's  discretion  in  each  case.  Notwith- 
standing the  remarks  of  the  Court  of  Appeal  (which  were 
obiter)  y  the  established  practice  as  to  allowing  or  dis- 
allowing costs  of  a  reference,  according  as  a  definite  part 
of  the  claim  is  established  or  not,  will  probably  be  main- 
tained. 

(a)  The  SUna,  5  P.  D.  237,  note.  {e)  The  Eilean  Dubh,  49  L.  T. 


The  Gleaner,  38  L.  T.  N.  S.       N.  S.  444. 
and  see  The  Parana^  I  P,  P,  id)  The  Black  JPn 

462,  461 ;  2  P.  D.  118.  [e)  10  P.  D.  112. 
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Report  of  The  registrar  is  empowered  to  report  whether  any  and 

to^ortT  "      what  part  of  the  costs  should  be  allowed,  and  to  whom  (/)• 
His  report  is  seldom  disturbed  (^).     Where  there  is  no 
report,  an  order  as  to  the  costs  will  be  made  upon  motion 
by  the  Court  (A). 
Costs  of  The  costs  of  an  appeal  from  the  registrar,  as  a  general 

TC^fltrar.  ™  rule  follow  the  result  of  the  appeal  (t). 
Costs  in  Ckmrt  Where  the  decision  of  the  Court  below  is  reversed  or 
of  Appeal.  yaried,  and  the  Court  of  Appeal  holds  the  colUsion  to  have 
been  caused  by  the  fault  of  both  ships,  no  order  will  be 
made  as  to  costs,  either  of  the  Court  below  or  of  the 
appeal ;  each  party  being  left  to  bear  his  own  costs  (k). 
Thus,  where  in  the  Admiralty  Division  it  had  been  held 
that  the  collision  was  caused  entirely  by  the  fault  of  one 
ship,  and  the  Court  of  Appeal  found  that  it  had  been 
caused  by  fault  in  both  ships,  no  costs  were  given  in  either 
Court.  "  The  Admiralty  Court,  which  always  exercised  a 
very  wide  jurisdiction  with  regard  to  the  discipline  of  the 
seas,  laid  down  this  rule :  If  both  vessels  are  to  blame 
neither  of  them  shall  gain  by  any  litigation  in  the  matter. 
The  Privy  Council,  I  think,  adopted  that  view  of  the 
matter,  and  carried  out  the  rule  on  appeal,  save  under 
exceptional  circumstances.  These  exceptional  circum- 
stances are  where  the  judgment  of  the  Court  below  has 
been  that  both  vessels  were  to  blame,  and  that  judgment 
is  affirmed"  (/). 

In  The  Ann  (m)  the  Privy  Council  dismissed  the  appeal, 
but  without  costs,  because,  although  the  appellant's  ship 
had  been  found  solely  in  fault  in  the  Court  below,  whereas 
in  the  opinion  of  the  Privy  Ooimcil  she  was  free  from 


(/)  Ord.  LVI.,  r.  8;  see  2%tf  118. 
Mlean  Dubh,  49  L.  T.  N.  S.  444.  {k)  The  Hector,  8  P.  D.  218 ;   TU 

{g)  Th0  Consett,  6  P.  D.  77  ;  The  Rigborgt  Minde,  8  P.  D.  132  ;  The 

Savemake,  6  P.  D.  166.  Arratoon  Apear,  15  App.  Cas.  37. 

(A)  The  Mary,  7  P.  D.  201.  (/)  Per  Brett,  M.R.,  The  Hector^ 

{%)  The  Black  Frinee,  Lush.  568  ;  8  P.  B.  218. 
The  Farana,  1  P.  D.  452 ;  2  P.  D.  (m)  Lush.  55. 
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blame,  the  appellant  had  in  his  pleadings  alleged  that  the 
collision  was  caused  by  his  adversary's  ship  starboarding, 
the  fact  being  that  she  had  caused  the  collision  by  not 
porting  in  time. 

It  appears  to  be  now  settled  («)  that  where  the  Court  of 
Appeal,  reversing  the  decision  of  the  Court  below,  finds 
the  collision  to  have  occurred  without  fault  in  either  ship, 
the  sued  is  entitled  to  her  costs  both  of  the  appeal  and 
in  the  Court  below.  It  has  been  so  held  where  there  was 
no  counterclaim  alleging  negligence  in  the  plaintiff's 
ship  (o). 

Where  in  the  Admiralty  Court  one  ship  was  held  in 
fault,  and  upon  appeal  to  the  Privy  Council  both  ships 
were  held  in  fault,  the  order  of  the  Privy  Council  was 
that  each  party  should  bear  his  costs  both  of  the  appeal 
and  in  the  Court  below  (p).  A  similar  order  was  made 
where,  both  ships  having  been  held  in  fault  in  the  Court 
below,  it  was  held  upon  appeal  that  neither  was  in  fault  {q). 

The  Court  of  Appeal  does  not  always  follow  the  practice 
of  the  Privy  Council  as  to  costs  (r). 

The  rule  that  no  costs  of  the  appeal  or  in  the  Court 
below  will  be  given  where  both  ships  are  in  fault  applies 
where  the  fault  of  one  of  the  ships  is  the  fault  of  her  com- 
pulsory pilot  («). 

Where  both  ships  are  held  in  fault  in  the  Court  below, 
and  upon  the  appeal  by  one  of  the  parties  the  other  party 
applies  to  have  the  judgment  varied  or  reversed,  and  the 
Court  of  Appeal  affirms  the  decision  of  the  Court  below, 
the  appellant  will  be  ordered  to  pay  the  costs  of  the  appeal, 

(ft)  Notwithstandiiig  The  Swan"  {p)  The  Agra  and  The  Elizabeth 

$ea  and  The  Condor,  4  P.  D.  116,  Jenkins,  L.  B.  1  P.  C.  501. 

and  The  Milanete,  4  Asp.  Har.  Law  (q)  The  Utopia,  (1893)  App.  Caa. 

Gas.  318.  492. 

(o)  The  Monkieaton,  14  P.  D.  61 ;  (r)  The  City  of  Berlin,  2  P.  D. 

eee  alao   The  Marpesia,    L.   R.   4  1S7  \  The  MonkseaUm,  14  P.  D.  61. 

P.  0.  212 ;   The  CUy  of  Cambridge,  («)  The  Rigborgt  Minde,  8  P.  D. 

3  Asp.  Mar.  Law  Gas.  307 ;  The  132. 
Oorinna,  ^id. 
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Secmiiy  for 
costs. 


Costs  of 
action  for 
limitation  of 
liability. 


exoept  so  far  as  they  have  been  augmented  by  the  notioe 
given  by  the  respondent  (t). 

Where  in  the  Oonrt  below  both  ships  are  held  in  fault, 
and  one  only  of  them  appeals,  and  the  appeal  is  dismissed, 
the  appellant  wiU  be  ordered  to  pay  the  costs  of  the 
appeal  (u). 

Where,  upon  a  olaim  and  counterclaim,  ship  A.  is  held 
solely  in  fault,  and  upon  appeal  the  decision  is  reversed, 
and  ship  B.  held  solely  in  fault,  the  appellant  will  get  his 
costs  both  of  the  appeal  cuid  in  the  Court  below  (x). 

A  plaintiff,  or  a  defendant  having  a  counterclaim,  who 
is  resident  out  of  the  jurisdiction  elsewhere  than  in  Scot^ 
land  or  Ireland  (y),  may  be  required  to  give  security  for 
costs  (a) ;  but  he  will  not  be  required  to  give  security  for 
damages  that  may  be  awarded  against  him  (a). 

The  general  rule  as  to  the  costs  of  an  action  for  limita- 
tion of  liability  is  that  they  shall  be  borne  by  the  plaintiff. 
But  if  the  defendant  raises  issues  which  are  decided 
against  him,  as  where  he  disputes  the  right  of  the  plaintiff 
on  the  ground  that  the  loss  was  by  and  with  the  actual 
fault  and  privity  of  the  owners  (ft),  or  was  not  caused  by 
improper  navigation  (c),  or  that  there  is  a  separate  liability 
in  respect  of  each  of  two  collisions  (rf),  he  will  be  com- 
pelled to  pay  the  extra  costs  occasioned  to  the  plaintiff  by 
such  issues.    Nor  will  the  plaintiff  in  the  limitation  action 


U)  Tlie  Lauretta,  4  P.  D.  26. 

(tf)  The  Milanesej  4  Asp.  Mar. 
Law  Cas.  438  ;  and  see  per  Brett, 
L.J.,  in  The  Hector,  8  P.  D.  218. 

(x)  The  Glannibanta,  1  P.  D.  283 
(1876).  See  farther,  as  to  costs 
on  appeal,  The  Saxonia  and  The 
Eclipse,  Lush.  A\^;  The  Telegraph, 
1  Sp.  E.  &  A.  427 ;  The  Florence 
Nightingale,  Br.  &  L.  29;  The 
Ulster,  1  Moo.  P.  C.  0.  N.  S.  31 ; 
The  Dumfries,  Sw.  126  ;  The  North 
American,  Sw.  368. 

(y)  See  31  &  32  Vict.  o.  66; 
36  &  37  Vict.  0.  66,  s.  76 ;   The 


Felaw,  cited  Williams  &   Brace, 
Ad.  Pr.  2nd  ed.  482,  note  (x). 

(z)  The  Constantine,  4  P.  D.  166 ; 
The  Newbatile,  10  P.  D.  33 ;  Th4 
Julia  Fisher,  2  P.  D.  116. 

(a)  The  Mary  or  Alexandra,  L.  B. 
1  A.  &  E.  336. 

(b)  African  Steamship  Co.  v. 
Swanzy,  2  K.  &  J.  660;  The  City  of 
Buenos  Ayres,  1  Asp.  Mar.  Law 
Gas.  169  ;  The  Empusa,  6  P.  B.  6. 

(c)  Th€  Warkworth,  9  P.  D.  20. 

(d)  The  Creadon,  6  Asp.  Mar. 
Law  Cas.  686. 
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have  to  pay  the  costs  of  litigation  between  the  claimants 
upon  the  fund  representing  the  amount  of  their  statutory 
liability  as  to  their  respective  rights  to  share  in  the 
fund  {e). 

Costs  are  now  in  all  cases  in  the  discretion  (/)  of  the  Costs  of 
Court  (r/).     The  provisions  of  the  County  Courts  Admi-  ^^J^'^iow 
ralty  Jurisdiction  Act,  1868  (31  &  32  Vict.  c.  71),  ss.  3,  9,  ^ty  Court 
as  to  costs,  are  no  longer  in  force,  and  a  plaintiff  who 
brings  his  action  in  the  Supreme  Court  may  receive  his 
costs,  though  the  amount  of  his  damages  is  less  than  the 
County  Court  (Admiralty)  limit  (h) ;  but  in  practice  he 
will  not  get  them  unless  there  are  special  circumstances 
justifying  his  proceeding  in  the  High  Court  (t).     In  The 
Saltburn  (A:),  such  circumstances  existed.     The  size  of  the 
vessels,  the  nature  of  the  collision,  the  length  of  the  trial, 
and  the  judgment  pronounced  were  such  that  Barnes,  J., 
was  satisfied  that  the  plaintiff  had  acted  reasonably  in 
bringing  the  action  in  the  High  Court. 

Upon  appeal  from  a  County  Court,  31  &  32  Vict.  c.  71,  Costs  of 
s.  30,  provides  that  an  unsuccessful  appellant  shall  pay  the  9Su^yS!mt. 
costs  of  the  appeal,  unless  the  Appellate  Court  otherwise 
directs.     This  enactment,  ii  not  repealed,  is  subject  to  the 
discretion  vested  in  Divisional  Courts  by  Ord.  XLV.  r.  1. 

If  a  plaintiff  arrests  the  defendant  ship,  and  requires  Costs  of 
bail  for  an  exorbitant  sum,  he  will  be  ordered  to  pay  all  ®^°®*^^®  ^^' 
the  costs  and  expenses  to  which  the  defendants  have  been 
put  in  findiTig  bail.    Such  an  order  was  made  in  a  salvage 


{e)  African  Steamship  Co.  t. 
Swanzy^  ubi  supra;  The  City  of 
Buenos  Ayres^  tAi  supra ;  The  Etn^ 
pusa^  ubi  supra. 

(/)  For  the  limits  of  this  discre- 
tion, see  £e  Mills'  EstaU,  34  Ch. 
D.  24. 

{g)  Rules  of  Sap.  Court,  1883, 
Ord.  LXV.  r.  1. 

(A)  Harnett  v.  Bradley,  L.  R.  3 
App.  Cas.  944 ;  Tennant  ^  Co.  v. 
Mis  #  Co.,  6  Q.  B.  D.  46 ;  The 


Camellia,  9  P.  D.  27 ;  Snelliny  v. 
Fulliny,  29  Ch.  D.  85 ;  Famell  v. 
Mort,  LiddeU  ^  Co.,  ibid.  325. 

(i)  2%*  iT^aW,  6  Asp.  Mar.  Law 
Cas.  542 ;  The  Asia,  (1891)  P.  121 ; 
The  Zeta,  (1891)  P.  216;  (1893) 
A.  C.  468  ;  Eoekett  v.  Chippingdale, 
(1891)  2  Q.  B.  293,  where  Lord 
Esher  remarked  that  no  rule  was 
intended  to  he  laid  down  in  The 
Asia,  supra. 

{k)  (1892)  P.  333. 
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Costs: 
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retaining 
seamen 
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aotion,  where  3,000/.  was  claimed,  and  bail  for  that  sum 
required,  and  only  450/.  was  awarded  (/). 

As  to  the  principles  upon  which  costs  upon  the  higher 
scale  will  be  awarded,  see  Ord.  LXV.  rr.  9,  10  (w). 

As  to  refreshers  to  counsel,  see  The  Courier  (n). 

As  to  the  costs  of  the  attendance  of  the  coimtry  solicitor 
at  the  trial  in  London,  see  The  Soto  (o). 

The  owner  of  cargo  arrested  for  freight,  upon  paying 
into  Court  the  amount  of  freight,  may  deduct  the  cost  of 
paying  it  in  (^). 

Money  paid  to  sureties  on  a  bail  bond  in  consideration 
of  their  suretyship  will  not  be  allowed  as  costs  (g). 

The  expense  of  retaining  seamen  witnesses  until  the 
trial  is  allowed  as  costs  (r). 

Costs  occasioned  by  a  mistake  of  the  examiner  in  taking 
eyidence  are  costs  in  the  cause  («). 


{I)  The  George  Gordon,  9  P.  D. 
46  ;  and  see  The  Earl  Orey,  1  Sp. 
180;  TheEUonore,  Br.  &  L.  185. 
As  to  moderation  of  bail,  see  supra, 
p.  96. 

(m)  See  also  The  Horace^  9  P.  D. 
87  ;  The  RaUby,  6  Asp.  Mar.  Law 
Cas.  473  (both  salvage  cases).  As 
to  an  appeal  upon  the  question  of 
higher  or  lower  scale,  see  Ee  Terrell, 
22  Ch.  D.  473.    As  to  the  scale  of 


counsel's  fees,  see  The  City  of  Lttek- 
now,  5  Asp.  Mar.  Law  Cas.  340. 

(w)  (1891)  P.  356. 

(o)  (1893)  P.  73. 

Ip)  The  Leo,  Lush.  414;  see 
Ord.  XXIX.  r.  4. 

[q)  The ComnffroveflOT.  I),  15S; 
The  Numida,  ibid. 

(r)  The  Karla,  Br.  &  L.  367. 

(•)  The  Knuttford,  (1891)  P.  219. 
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CHAPTER  XIV. 


THB  BEOULATIONS  FOR  PREVENTING  COLLISIONS  AT  SEA. 


Many  years  before  the  rule  of  the  road  at  sea  was  regu-  Legialatioii  as 

lated  by  Act  of  Parliament,  the  praotioe  of  seamen  had  the  road. 

established  rules  to  enable  approaohing  ships  to  keep  clear 

of  eaoh  other.    These  rules,  which  are  the  foundation  of 

those  now  in  force,  were  well  established  by  custom,  and 

formed  part  of  the  general  maritime  law  administered  by 

the  Admiralty  Court  {a).    In  the  year  1840  a  rule  (b)  as 


{a)  A  rule  of  the  road  for  ships 
on  opposite  taoks  existed  at  least  as 
early  as  the  latter  part  of  the  last 
oentnry.  In  Adnuraltj  Regula- 
tions of  that  date,  to  be  observed 
hj  ships  nnder  convoy,  there  ap- 
pears a  role  to  the  effect  that  a  ship 
on  the  larboard  tack  shaU  bear  up 
for  another  on  the  starboard  tack. 
But  it  is  doubtful  whether  this 
role  existed  in  the  previous  cen- 
tniT.  In  the  Earl  of  Warwick's 
Sailing  Instruotions  of  1645,  there 
is  an  Artide  directing  that  no 
captain  shall  take  the  wind  of  an 
admiral.  (Ad.  Gt.  Bee.  MisceU. 
bundle  57.)  And  the  Duke  of 
York's  Sailing  Instruotions  of  about 
1670  contain  an  Article  to  the  like 
effect.  In  neither  of  these  codes, 
nor  in  any  of  the  pleadings  or 
sentences  of  the  17th  and  18th 
centuries,  is  there  any  trace  of  the 
**  port  tack  "  rule.  In  The  Sesolu- 
turn  (Marsd.  Ad.  Gas.  332),  of  the 
year  1789,  the  rule  is  said  to  have 
been  framed  by  Lord  Howe  seven 
or  eight  years  previously. 

The  rule  that  a  ship  with  the 
wind  free  must  give  way  to  a  ship 
olose  hauled  appears  to  have  been 


first  recognized  by  the  Courts  in 
Lord  Erudne's  tune,  '*in  a  case 
tried  at  GuildhaU  before  Mr.  Justice 
Buller."  See  a  letter  addressed  by 
Lord  Erskine  (an  old  sailor)  to 
LordStowell,  dated  7th  Deo.  1821, 
respecting  Lord  S  to  well's  judgment 
in  The  Dundee^  reported  in  the 
**  Times"  of  6th  Deo.  1821.  The 
letter  will  be  found  in  the  life  of 
Lloyd,  first  Lord  Kenyon,  by  the 
Hon.  G.  T.  Kenyon,  Longmans, 
1873. 

In  the  year  1828,  the  rule  of  the 
road  at  sea  was  thus  stated  in  evi- 
dence by  a  competent  witness  : — 
'*  If  a  vessel  is  going  close-hauled 
to  the  wind,  and  another  meeting 
her  is  going  free,  the  rule  at  sea  is 
for  the  vessel  meeting  her  to  go  to 

{h)  This  rule— to  the  effect  that 
steamships  shaU  pass  on  the  star- 
board lumd  of  each  other — wiU  be 
found  1  W.  Rob.  488.  As  to  its 
construction,  see  The  Friends^  1  W. 
Rob.  484  ;  4  Moo.  P.  C.  C.  314 ; 
The  Unity,  Sw.  101 ;  The  Duke  of 
Sussex,  I  W.  Rob.  274  ;  The  Hope^ 
ib,  154 ;  The  Immaganda  Sara 
Clasina,  8  Moo.  P.  C.  G.  85. 
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Enactment  of 
the  existing 
regulations. 


to  the  Bide  on  whicli  BteamsIiipB  were  to  pass  each  other 
was  promulgated  by  the  London  Trinity  House,  and  en- 
forced by  the  Admiralty  Court.  In  1846  the  subject  was 
first  dealt  with  by  the  Legislature  (c),  and  since  that  year 
the  law  has  been  altered  or  added  to  by  four  successive 
Acts  of  Parliament  (rf).  The  only  Act  now  in  force  is 
57  &  58  Vict.  c.  60- 

By  that  Act  (sect.  418),  power  is  given  to  her  Majesty, 
upon  the  joint  recommendation  of  the  Admiralty  and  the 
Board  of  Trade,  by  Order  in  Council,  to  make  regulations 
for  preventing  collisions.  Such  regulations  are  to  apply 
to  British  ships  everywhere,  and  to  foreign  ships  when 
within  British  jurisdiction. 

By  Order  in  Council  of  27th  November,  1896,  the 
regulations  of  1884  (except  Art.  10)  were  annulled  as  to 
British  ships,  as  from  the  Ist  July,  1897,  and  the  regula- 
tions printed  below  (hereinafter  called  the  regulations  of 
1897)  were  substituted  for  them. 

By  57  &  58  Vict.  c.  60,  s.  424,  Her  Majesty  is  em- 
powered, with  the  consent  of  the  foreign  government,  to 
direct  that  the  regulations  shall  apply  to  the  ships  of 
foreign  countries,  whether  within  British  jurisdiction  or 
not,  and  that  such  ships  shall,  for  the  purpose  of  the  regu- 
lations, be  treated  as  if  they  were  British  ships.    By  Orders 


leeward ;  and  the  reason  of  it  is 
that  otherwise  the  vessel  going  to 
windward  would  lose  her  position, 
and  could  not  get  in  again  without 
another  tack,  which  would  be  an 
inconvenience  to  her,  and  not  to 
the  vessel  going  free."  By  the 
Court,  the  rule  was  thus  stated : — 
**■  The  ship  which  has  the  wind  at 
large  may  go  either  to  leeward  or 
to  windwara ;  but,  as  a  general 
rule,  she  ought  to  expect  that  the 
ship  which  is  close-hauled  will 
keep  to  windward,  and  therefore 
she  ought  to  go  to  leeward,  unless 
it  is  quite  dear  that  she  can  go  to 
windward  with  safety. ' '  See  San' 
daytide  v.  WiUmy  3  C.  &  P.  628. 


In  Jamietton  v.  Drinkald,  5  L.  J. 
G.  P.  O.  S.  30,  expert  evidence  as 
to  the  custom  was  heard,  and  a 
new  trial  was  ordered  upon  the 
ground  that  evidence  had  been 
wrongly  admitted  upon  the  ques- 
tion which  ship  was  in  fault.  At 
the  new  trial  the  judge  was  to  have 
'  *  the  assistance  of  two  Brethren  of 
the  Trinity  House,  to  explain  the 
duties  of  the  masters  of  both. ships." 

W  9  &  10  Vict.  0.  100. 

(d)  14  &  16  Vict.  0.  79  ;  17  &  18 
Vict.  c.  104 ;  Admiralty  Order  of 
26th  Oct.  1858,  see  Appendix, 
Swabey's  Rep.  ;  26  &  26  Vict, 
c.  63 ;  67  &  68  Vict.  o.  60. 
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in  Council  of  18th  May,  and  7th  July,  1897,  they  have 
been  applied  to  ships  of  the  Argentine  Republic,  Austria- 
Hungary,  Belgium,  Brazil,  ChiU,  China,  Costa  Bica,  Den- 
mark, Ecuador,  Egypt,  France,  Germany,  Greece,  Guate- 
mala, Italy,  Japan,  Mexico,  Netherlands,  Norway,  Peru, 
Portugal,  Biussia,  Siam,  Spain,  Sweden,  United  States ; 
with  a  proviso  that,  in  the  case  of  China,  they  shall 
apply  only  to  ships  of  war  and  merchant  ships  of  foreign 
type. 

At  the  present  date  (July,  1897),  ships  of  Cochin, 
Kattyawar,  Khelat,  Kutch,  Muscat,  Travancore,  and  Zcui- 
sdbar,  (see  Order  in  Coimcil  of  6th  Sep.,  1880) ;  ships  of 
Ecuador  and  Hawaii  (see  Order  in  Council  of  27th  Nov,, 
1880) ;  and  ships  of  Turkey  (see  Order  in  Council  of  9th 
July,  1885),  are  subject  to  the  regulations  of  1880  or 
1884  {e)y  except,  in  the  case  of  Japan,  the  Article  as  to 
fog-horns,  and,  in  the  case  of  Turkey,  the  Article  as  to 
beUs. 

Production  of  the  Gazette  containing  the  Order  in  Ptoof  of 
Council  making  or  altering  such  regulations,  or  a  copy  ^firolations. 
of  the  regulations  signed  or  purporting  to  be  signed  by  a 
secretary  or  assistant  secretary  of  the  Board  of  Trade,  or 
sealed  or  purporting  to  be  sealed  with  the  seal  of  the 
Board  of  Trade,  is  su£Gicient  evidence  of  the  due  making 
and  purport  of  such  regulations  {supra j  p.  337). 

The  Submarine  Telegraph  Act,  1885  (48  &  49  Vict.  Snbmarine 
0.  49),  embodies  a  convention,  to  which  the  principal  ao^^ss. 
maritime  nations  are  parties,  having  for  its  object  the 
preservation  of  international  telegraphic  communication 
by  submarine  cables.  By  Art.  5  of  the  Convention, 
vessels  laying  or  repairing  cables  are  required  to  conform 
to  regulations  for  preventing  collisions  agreed  upon  by 
the  signatory  Powers;  and  by  sect.  5  of  the  Act,  the 
powers  to  make  such  regulations  contained  in  the  Merchant 

(«)  See  M.  S.  Act,  1894,  b.  746. 
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Shipping  Aots  are  enlarged  so  as  to  give  effect  to  regnla- 
tionB  made  for  the  purpose  of  preventing  damage  to  ships 
laying  or  repairing  cables  by  other  ships,  both  within  and 
without  the  territorial  waters.  By  Arts.  6  and  6  of  the 
Convention,  vessels  are  required  not  to  approach  or  stay 
within  a  nautical  mile  of  telegraph  repairing  ships  or 
buoyed  cables.  No  such  regolations  as  are  referred  to  in 
the  Convention  have  been  agreed  to  by  all  the  signatory 
Powers  up  to  the  present  date  (1897).  The  signatory 
Powers  are :  Great  Britain,  Germany,  Argentine  RepubUo, 
Austria,  Belgium,  Brazil,  Costa  Bica,  Denmark,  St.  Do- 
mingo, Spain,  United  States,  Colombia,  France,  Guate- 
mala, Greece,  Italy,  Turkey,  Holland,  Persia,  Portugal, 
Koumania,  Bussia,  Salvador,  Servia,  Sweden,  Norway,  and 
Unjguay. 

The  Convention  has  been  amended,  with  reference  to 
the  legal  liability  for  accidental  damage  to  cables,  by  50 
Vict.  c.  3,  and  an  Order  in  Council  of  3rd  May,  1888,  in  pur- 
suance of  a  notice  of  20th  April,  1888  (gazetted  24th  April, 
1888). 
Whether  It  has  been  said   that    the   object   of    the    existing 

directed  to       regulations  is  not    only  to    prevent    collisions,  but    to 
other  objects    minimise  their  effect  (/).     It  is  not  clear  that  her  Majesty 

than  prevent-  i     .  .    * 

ingo<^Usion     has  power  to  make  regulations  for  any  object  but  to 

hy  m!  S?Tct   prevent  collisions.     Any  regulation,  however,  directed  to 

1894.  mitigate  the  effect  of  a  collision  would  probably  be  held 

to  tend  to  the  prevention  of  collision,   and  to  be  well 

made  under  the  powers  given  to  her  Majesty  by  the 

Act  above  mentioned. 

In  what  The  power  given  by  the  Merchant  Shipping  Act,  1894, 

^ly     ^     s.  418,  is  "to  make  regidations  for  the  prevention  of 

collisions  at  sea  "  ;  and  the  heading  of  the  regulations  in 

the  schedule  to  the  Order  in  Council  of  27th  November, 

(/)  See  per  Lord  Watson  in  Th$  laren  y.  Compoffnie  Fran^aite  de 
Voorwaarts  and  The  Khedive^  6  App.  Navigation  d  Vapewr^  9  App.  Caa. 
Cas.  876,  903,  904 ;  and  see  Mae*      640,  661,  662. 
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1896,  so  describes  them;  but  the  preliminary  paragraph 
of  the  regtdations  states  that  they  are  binding  ^^  in  all 
waters  connected  therewith,"  i.  e.,  with  the  sea.  Whether 
they  have  statutory  force  elsewhere  than  **  at  sea  "  is  not 
clear  (g) ;  whether,  for  example,  an  infringement  of  them 
in  a  river  or  harbour,  where  no  local  rules  are  in  force, 
would  bring  a  ship  within  the  penalty  of  s.  419  is  doubtful. 
It  would  seem  that  so  highly  penal  an  enactment  must 
be  construed  strictly,  and  that  an  infringement  elsewhere 
than  at  sea  is  not  within  the  purview  of  s.  419  (A).  But, 
except  in  waters  where  local  rules,  inconsistent  with  the 
regulations,  are  in  force,  it  would  probably  be  held  that 
vessels  are  required  to  navigate  in  accordance  with  the 
regulations  in  rivers  and  harbours,  as  well  as  at  sea. 
Many  cases  have  been  decided  upon  the  assumption  that 
they  apply  in  rivers  and  narrow  waters  (t).  The  operation 
of  Art.  25  (the  starboard  sideTule)  is  certainly  not  confined 


(^)  See  per  Brett,  L.J.,  in  Ths 
Franeonia,  2  P.  D.  8.  The  dictum 
of  the  Lord  Justice  in  this  case  to 
the  effect  that  the  regulations  of 
1863  are  inapplicable  in  a  winding 
riyer,  cannot  mean  that  they  are 
never  applicable  in  such  waters. 
It  must  be  taken  to  mean  that  they 
are  not  always  applicable  in  a 
winding  river  to  ships  in  such 
positions  that  they  would  be  bound 
by  them  if  at  sea.  The  Admiralty 
Rules  of  1851  as  to  ship's  lights 
were  held  to  apply  in  the  Thames; 
Morrison  t.  General  Steam  Naviga- 
tion  Co.,  8  £x.  733.  The  Order  in 
Council  appljring  the  regulations 
of  1863  to  American  inland  waters, 
assumes  that  their  operation  is  not 
confined  to  the  sea. . 

(A)  In  America,  power  is  g^ven 
by  Act  of  Congress  of  19th  Feb. 
1895,  c.  102,  to  a  department  of  the 
GoYemment  to  fix  the  line  diyiding 
waters  within  which  the  sea  regu- 
lations are  applicable  from  inland 
and  coast  wators  within  which  local 

M. 


rules  are  in  force.  The  **  London 
Gazette"  of  30th March,  1897,  con- 
tains Notices  to  Mariners  (No.  349 
of  1895,  and  No.  171  of  1897)  of 
the  fixing  of  such  lines  in  certain 
American  waters.  A  summary  of 
the  American  '*  inland  rules  *'  is 
g^ven  in  the  Appendix  below,  p. 
591. 

(0  The  Concordia,  L.  R.  1  A.  & 
E.  93  ;  The  Velocity,  L.  R.  3  P.  C. 
44  ;  The  Cologne  and  The  Banger, 
ibid.  4  P.  C.  519  ;  The  Owen  Wallis, 
L.  R.  4  A.  &  E.  175;  and  see 
The  Fyenoord,  Swab.  Ad.  374  ;  The 
Gemumia,  P.  C.  17th  June,  1875, 
cited  1  Maude  &  Pollock  on  Ship- 
ping, 606,  note  (t)  ;  The  Levering ^ 
ton,  11  P.  D.  117.  In  America 
the  Act  of  Congress  embodying  the 
Regulations  of  1863  is  expressed  to 
be  for  preventing  collisions  * '  on 
water.'*  By  the  Canadian  Statute 
31  Vict.  c.  58,  the  regulations  are 
applicable  over  aU  the  inlimd  and 
other  navigable  waters  of  the  Do- 
minion. 
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to  narrow  ohaonels  "  at  sea  "  {k).  On  the  sea,  everywhere, 
except  where  inoonsifitent  (/)  local  rules  are  in  force,  they 
are  directly  applicable  (m).  Their  application  in  winding 
rivers  and  in  waters  where  local  rules  are  in  force  is  con- 
sidered below  under  Arts.  19, 25,  and  29  (pp.  466, 512, 571), 

In  a  recent  case  in  Scotland  the  regulations  were  held 
to  apply  in  the  Biver  Clyde.  Notwithstanding  the  exist- 
ence of  local  rules  of  navigation  appUoable  to  the  Clyde, 
a  steamship  was  held  in  fault  for  disobedience  to  Arts.  13 
and  18  of  the  Begulations  of  1863  (n).  From  this  ded- 
sion  it  appears  that  in  Scotland  the  regulations  are  held 
to  be  applicable  in  rivers,  as  well  as  at  sea,  and  that  where 
local  rules  are  in  force  they  are  to  be  construed  and  applied 
in  conjunction  with  the  general  regulations. 

The  regulations  apply  to  all  seagoing  ships  and  craft, 
whether  large  or  small,  and  whether  propelled  by  oars, 
sails,  or  steam  {o) .  A  large  and  unwieldy  steamship  will  not 
be  heard  to  allege,  as  an  excuse  for  not  obeying  them,  that 
the  craft  with  which  she  was  in  collision  was  a  small  and 
handy  boat  that  could,  with  oars  or  sails,  easily  have  got 
out  of  the  way  (p) ;  or  that  she  (the  steamship)  was  a 
trader  carrying  mails,  and  that  the  plaintiff  ship  was  a 
yacht  and  pleasure  craft  (q).  Whether  they  apply  to  craft 
intended  never  to  go  to  sea,  as  hulks,  harbour  lighters, 
and  such  craft,  seems  doubtful  (r).    As  to  their  application 


(k)  See  The  Leverington,  11  P.  D. 
117. 

(/)  43  Vict.  c.  29  (Canada),  s.  4, 
makes  void  local  rales  which  are 
inconsiBteiit  with  the  regiilations. 

[m)  See  The  Saxonia,  Lush.  410, 
as  to  the  applicatioii  of  a  former 
Act  to  foreign  ships  in  the  Solent. 

(n)  Little  v.  BumSy  The  Owl  and 
The  Ariadne,  9  Sess.  Ca.  4th  ser. 
118. 

(o)  Fx  parte  Ferguson  and  Suteh- 
iiisoHy  L.  B.  6  Q.  B.  280 ;  and  see 
25  &  26  Viot.  0.  68,  ss.  25,  27,  and 


28,  where  the  reg^nlations,  indnd- 
ing  those  for  fishing  boats,  are 
spoken  of  as  regulations  for  ahipe. 
As  to  electric  ships,  see  infra, 
p.  670. 

(p)  See  infra,  p.  570. 

(q)  The  Medusa,  46  Fedl  Bep. 
303. 

(r)  The  C.  8.  Butler,  L.  B.  4 
A.  &  E.  238.  A  hnlk  was  held 
not  to  be  a  ship  within  17  &  18 
Vict.  c.  104,  s.  55 ;  European,  ^. 
Mail  Co.  T.  P.  ^  0,  Steam  Kaviga^ 
tion  a,,  14  L.  T.  N.  S.  704. 
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to  her  Majesty's  ships,  ships  of  foreign  govemments,  and 
ships  sailing  under  convoy,  see  Art.  13,  infra^  p.  427. 

The  regulations  apply  to  British  ships  everywhere  (s). 
To  foreign  ships  within  British  jurisdiotion  they  apply 
directly,  as  forming  part  of  the  municipal  law  of  this 
country  (^).  They  are  also  applicable  to  foreign  ships  out 
of  British  jurisdiction,  and,  in  the  case  of  a  collision  on 
the  high  seas,  or  in  foreign  waters,  are  applied  to  such 
ships  by  British  Courts  by  virtue  of  the  statute  above 
mentioned  (t^). 

The  regulations  are  part  of  the  municipal  law  of  this  Their  inter- 
country,  of  some  foreign  countries  (a-),  and  of  several  character. 
British  Colonies  (^).  In  the  United  States  it  has  been 
held  that,  having  been  adopted  by  all  maritime  nations, 
the  regulations  are  of  universal  application,  and  form  part 
of  the  international  or  general  maritime  law  of  the 
world  (z). 

The  international  character  of  the  regulations,  and  the  tTniform 
safety  of  navigation,  requires  that  they  should  be  imder-  S^heregu^ 
stood  by  the  seamen  of  different  nations  in  the  same  sense.  Nations  de- 

fiirahle 

It  is  therefore  of  importance  that  the  construction  placed 
upon  them  by  the  courts  of  different  countries  should  be 
uniform.  This  has  been  distinctly  recognized  in  America. 
The  following  observations  occur  in  a  judgment  of  a 

(#)  Subject,  it   fieems,   to   local  {i\  The  Bcotxa  and  The  Berhthiret 

rules,  and  in  colonial  and  foreign  14   Wall.    140 ;    The  Belgenlandf  7 

waters  to  colonial  and  municipal  Davis,  35o ;    and  see  per  Sir  B. 

laws.  FhiUimore  in  The  Magnet,  L.  B. 

(t)  And  expresfilj  by  25  &   26  4  A.   &  E.  417,  426,  as  to  their 

Vict.  c.  63,  s.  67.  international     character.       There 

(w)  See67&58yict.o.  60,  8.418^  being  in  America  no  law  oorre- 

eupra,  p.  424.  spending  to  67  &  68  Vict.  o.  60, 

{x)  Amongst  others,  the  United  s.  419,  the  question  arose  in  this 

States  and  Germany.  case  whether  the  regulations  as  to 

iy)  See,  as  to  former  regulations,  lights  applied  in   the  case  of   a 

Canada,  43  Vict.  c.  29  ;   Queens-  oollision  between  an  American  and 

land,    46  Vict.    Ko.    12  ;    South  a  British  ship  on  the  high  seas.    It 

Australia,  44  &  45  Vict.  Ko.  237  ;  was  held  that  they  did  apply,  and 

Victoria,  28  Vict.  No.  255  {semhley  that  the  American  ship  was  in  fault 

Begulations  of  1863) ;  New  South  for  having  shown   a  light  other 

Wales,  35  Vict.  No.  7 ;  New  Zea-  than  that  required  by  the  regula- 

land,  41  Vict.  No.  54.  tions. 
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Oirouit  Court  of  the  United  States:  "The  paramount 
importance  of  having  international  rules,  which  are  in- 
tended to  become  part  of  the  law  of  nations,  understood 
alike  bj  all  maritime  powers,  is  manifest ;  and  the  adoption 
of  any  reasonable  construction  of  them  by  the  maritime 
powers  named  affords  suBScient  ground  for  the  adoption  of 
a  similar  construction  of  our  statute  by  the  courts  of  this 
country"  (a). 

In  the  courts  of  this  country  the  ships  of  a  foreign 
country  to  which  the  regulations  have  been  applied  by 
Order  in  Council,  will,  it  is  conceived,  be  bound  by  the 
English  version  of  the  regulations.  The  foreign  versions 
of  the  Begulations  of  1863  were  not,  in  all  cases,  exactly 
equivalent  to  the  English  version.  An  important  article 
of  the  Portuguese  regulations  was  open  to  a  construction 
which  was  entirely  different  to  that  borne  by  the  English 
version  (b). 
Euiefor  The  following  observations  of  Jessel,  M.  R.,  upon  the 

^^  ^  construction  of  the  Thames  Rules  appear  to  supply  the  rule 
for  construing  all  statutory  regulations  for  preventing  colli- 
sions. In  The  Libra  {c)  the  late  Master  of  the  Rolls  said : 
"  It  must  be  remembered  what  these  rules  are.  They  are 
issued  for  the  guidance  of  masters  of  vessels ;  and,  theref ore> 
the  proper  mode  of  construing  them  is  to  read  them  literally. 
.  .  .  Certainly  rules  issued  as  these  are  should  be  con- 
strued literally,  if  they  can  be  construed  at  all." 

In  The  Dunelm  (rf),  Brett,  M.R.,  with  reference  to  Art.  9 
of  the  Regulations  of  1863,  said :  "  My  view  of  an  Act  of 
Parliament — ^and  this  article  is  equivalent  to  an  Act  of 
Parliament — ^which  is  made  applicable  to  a  large  trade  or 


(a)  Per  Benedict)  J.^iaThe  Syl"  and  The  OityqfMeeea,  Pari.  P^p.  0. 
vetter  Hale,  6  Bened.  523 ;  and  a  3443,  Sees.  1882 ;  infray  Art.  19. 
similar  opinion  was  expressed  by  {e)  6  P.  D.  139,  142.     See  also 
the  Court  in  The  Free  State^  Brown,  per  Brett,  M.R.,  in  The  Margaret, 
Ad.  251,  261.  9  P.  D.  47. 

(b)  See  correspondenoe  relating  to  (d)  9  P.  D.  164. 
the  collision  between  The  Ineuhmo 
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buBiness  is,  that  it  Bhonld  be  oonstmed,  if  possible,  not 
aooording  to  the  striotest  and  nioest  interpretation  of 
language,  but  according  to  a  reasonable  and  business 
interpretation  of  it  with  regard  to  the  trade  or  business 
with  which  it  is  dealing."  And  in  another  case  the  same 
learned  judge  said :  "  I  take  it  that  the  basis  of  the  regu- 
lations for  preventing  collisions  at  sea  is,  that  thej  are 
instructions  to  those  in  charge  of  ships  as  to  their  conduct; 
and  the  legislature  has  not  thought  it  enough  to  say,  '  We 
will  give  you  rules  which  shall  prevent  a  collision  ; '  they 
have  gone  further  and  said  that,  for  the  safety  of  naviga- 
tion, we  will  give  you  rules  which  shall  prevent  risk  of 
collision  '^  (e). 

The  true  rule  as  to  their  construction  is  probably  that 
of  Jessel,  M.  B.,  namely,  that  they  are  to  be  construed 
literally ;  but  in  this  sense,  that  their  true  meaning  is  that 
which  the  words  express,  and  is  in  accordance  with  the 
probable  intention  of  the  legislature  in  framing  a  code  for 
preventing  collisions  which  is  to  be  applied  by  practical 
seamen. 

Where  no  special  circumstances  exist  to  make  the  regu-  Thej  fumish 
lations  inapplicable,  they  furnish  the  paramoimt  rule  for  ^ly^^^ 
the  decision  of  the  question  as  to  which  ship  is  in  fault  in 
every  case  of  collision.  Public  policy,  as  well  as  the  best 
interest  of  all  concerned,  requires  that  they  should  be  en- 
forced in  all  cases  to  which  they  apply  (/).  Departure 
from  them  is  justifiable  only  in  one  event;  namely,  where 
it  is  necessary  in  order  to  avoid  immediate  danger  (g).  It 
is  not  justifiable  on  the  ground  that,  under  the  circum- 
stances of  the  case,  it  would  be  better  seamanship  not  to 

U)  Per  Brett,  M.B.,  The  Beryl,  Joged  Chrxstenten,  4  App.  Cas.  669, 

9  F.  D.  137,  138 ;  and  see  infra,  infra^  p.  631  ;  The  Yowicaarie  and 

p.   375,  as   to   the  circumstances  The  Khedive,  5  App.  Gas.  876. 

under  which  the  reg^ulations  are  {g)  See  below,  Art.  27,  p.  621, 

applicable.  as  to  the  circumstances  under  whi<^ 

(/)  New  York  and  LiverpoolU.  S,  departure  from  the  regulations  is 

Mail  Steamthip  Co,  y.  RumhaU,  21  allowed. 
How.  372,  383 ;  and  see  J^  By- 


374  THE  REGULATIONS. 

comply  with  them  (A) ;  or  on  the  gronnd  that  by  departing 
from  them  the  violence  of  the  blow  would  be  lessened  (A) ; 
or  because  both  ships  (tugs)  are  racing  for  a  schooner  to 
get  the  towage  job  (0-  But  though  the  regulations  are 
the  paramoimt  rules  of  navigation,  yet,  where  the  usage 
of  the  place  and  the  business  and  courses  of  particular 
vessels  are  obvious  and  well  known,  no  seaman  has  a  right 
to  neglect  the  knowledge  he  has  of  the  probable  move- 
ments of  other  ships  with  reference  to  such  usage.  Thus, 
in  New  York  Harbour  it  is  held  that  a  vessel  must  act 
according  to  her  knowledge  of  the  course  which  a  ferry- 
boat usually  takes  in  making  her  slip  (k).  So  where  warps 
are  to  be  expected  and  are  commonly  used  in  transporting 
vessels  and  shifting  berths,  a  look-out  for  them  is  no  more 
than  reasonable  (/).  Although  the  regulations  in  ordinary 
cases  afford  a  test  of  negligence,  and  in  some  cases  proof  of 
departure  from  them  is  equivalent  to  proof  of  negligence, 
they  are  not  to  be  applied  mechanically,  to  determine 
whether  a  ship  is  in  fault  for  a  collision.  Even  where  a 
position  of  risk  is  established,  and  a  particular  Article  is 
proved  to  have  been  applicable,  a  vessel  will  not  be  held  in 
fault  for  non-compliance  with  it,  if  the  time  during  which 
it  was  applicable  was  so  short,  or  the  circumstances  so 
startling,  that  a  seaman  of  ordinary  skill,  care,  and  nerve 
might  reasonably  be  excused  for  not  having  appreciated 
the  situation  in  time  to  enable  him  to  obey  the  law  {m). 

Where  the  regulations  are  clearly  inapplicable,  as  where 
the  ship  cannot  take  the  step  required  without  going  ashore, 
or  endangering  herself  or  other  vessels,  the  question  which 
ship  is  in  fault  is  tried,  without  regard  to  the  regulations, 
by  the  ordinary  rules  of  seamanship.  Provided  they  are 
not  inconsistent  with  the  regulations,  the  rules  or  practice 

(h)   The  Vborwaart8  and  The  Khe-  Bep.  644. 

dive,  5  App.  Gas.  876,  896.  (/)  The  Fulda,  31  Fed.  Rep.  361. 

{i)  Latham  r.  Hamilton  and  Merri-  {m)  The  Voortcaarts  and  The  Kh^ 

man  Co.,  63  Fed.  Rep.  856.  dive,  6  App.  Gas.  876,  902;    Th^ 

{k)  The  John  S.  Darey,  29  Fed.  Theodore E.  Band,  12  A^.Qfus.TA'J. 
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of  seamen,  although  they  have  not  the  force  of  law,  are 
eqnaUj  binding  with  the  regulations,  and  upon  British 
and  foreign  ships  alike  ^n).  The  regulations  are  framed, 
primarily,  for  the  purpose  of  preventing  collision  between 
two  ships  navigating  in  the  ordinary  way  upon  definite 
courses.  There  are  many  cases  to  which  they  are  in- 
applicable, and  in  such  cases  the  ships  must  keep  clear  of 
each  other  by  the  exercise  of  ordinary  care  and  seamanship. 
Thus,  it  has  been  held  in  America  that  the  "  crossing " 
rule  does  not  apply  to  two  steamships,  of  which  one  was 
backing  stem  foremost  out  of  her  slip  in  New  York  harbour 
and  the  other  was  on  her  course  down  the  river  (o).  The 
Court  intimated  that  the  case  was  one  of  "  special  circum- 
stances," and  provided  for  by  Art.  29.  A  sunilar  decision 
was  come  to  as  to  the  rule  requiring  a  ship  to  keep  her 
course  and  speed,  where  the  ship  in  question  was  a  New 
York  ferry  boat  about  to  "  make  her  slip  '^  (p). 

The  regulations  define  the  steps  to  be  taken  by  each  Both  ships 
vessel,  and  they  are  not  complied  with  unless  each  vessel  SilTregTaa- 
takes  the  steps  required  of  her.     The  neglect  of  one  to  ^^^^^ 
comply  with  the  regulations  is  no  excuse  to  the  other,  if 
she  fails  to  do  what  is  required  of  her,  although  a  collision 
would  have  been  avoided  if  either  had  compiled  with  the 
law  {q). 

The  question  as  to  the  time  and  circimistances  at  and  Cironm- 
under  which  the  regulations  become  applicable  was  dis-  whi^r^u-^ 
cussed  by  Brett,  M.E.,  in  T/ie  Beryl  {r).    The  Master  of  ^*^°^*". 
the  Bolls,  and  the  other  members  of  the  Court  of  Appeal  risk  of  col- 
(Bowen  and  Fry,  L.JJ.),  held  that  the  regulations  were 
intended  not  only  to  prevent  collision,  but  to  prevent  risk 

(»)  As  to  the  mode  of  proving  Araxet  and  The  Black  Prince,  15 

matters  of  nantioal  skill  and  sea-  Moo.  P.  0.  0.  122;  Little  y.  Burnt, 

mandiip,  see  supra,  p.  338.  9  Ot.  of  Sess.  Gas.  4th  ser.  118. 

(o)  The  S^rvia,  42  Davis,  144.  (r)  9  P.   D.   137 ;   and   in  The 

(p)  Walsh  V.  Brooklyn  and  New  Lordogne,   10   P.  D.  6.     See  also 

York  Ferry  Co.,  68  Fed.  Hep.  607.  The  Ebor,   11  P.  D.  24,  29  ;   The 

{q)  The  Clara,  49  Fed.  Rep.  766 ;  Memnon,  6  Asp.  Mar.  Law  Gas. 

The  America,    2  Otto,  432 ;    The  817. 
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What  oon- 
stitates  "risk 
of  oollinon." 


of  oollifiion ;  and  that  it  is  a  rule  of  interpretation  of  the 
regulations  that  "  thej  are  all  applicable  at  a  time  when 
the  risk  of  collision  can  be  avoided,  not  that  they  are 
applicable  when  the  risk  of  collision  is  already  fixed  and 
determined."  The  Court  laid  stress  upon  the  words  "  so 
as  to  involve  risk  of  collision,"  which  occur  in  several  of 
the  Articles  («),  and  held  that  they  do  not  refer  to  an 
existing  risk  of  collision,  but  point  to  a  time  before  risk  of 
collision  has  arisen,  and  where  it  is,  or  ought  to  be,  ap- 
parent that  there  will  be  risk,  if  nothing  is  done  to  prevent 
it.  "  Another  rule  of  interpretation  of  these  regulations 
is  (the  object  of  them  being  to  avoid  risk  of  collision),  that 
they  are  all  applicable  at  a  time  when  the  risk  of  collision 
can  be  avoided — ^not  that  they  are  applicable  when  the  risk 
of  collision  is  already  fixed  and  determined.  We  have 
always  said  that  the  right  moment  of  time  to  be  con- 
sidered is  that  which  exists  at  the  moment  before  the  risk 
of  collision  is  constituted"  (^).  So  in  The  Stanfnore{u), 
Brett,  M.B.,  held  the  regulations  to  apply  where  there  is 
"  a  probability  of  risk." 

What  constitutes  risk  of  collision  it  is  difficult  to  define; 
"It  was  utterly  impossible  for  the  Legislature  to  have 
determined,  or  described,  what  should  constitute  risk  of 


(«)  In  Art.  20  the  words  *'  sach 
direotioiis"    are    substituted    for 


(( 


so. 


(t)  Per  Brett,  M.R.,  The  Beryl, 
9  F.  D.  137,  140.  It  is  submitted 
that  this  view  of  the  application  of 
the  steering  and  sailing  rules — that 
the  steps  required  hj  them  are  to 
be  taken,  not  only  where  there  is 
risk  of  collision,  but  where  there  is 
no  risk,  and  only  a  probable  risk — 
will  raise  serious  difficulties,  both 
for  seamen  and  the  law  courts. 
Previously  to  The  Beryl,  the  view 
of  the  English  courts  seems  to 
have  been  that  the  regulations 
(tibe  steering  and  sailing  rules)  ap- 
plied only  where  there  was  risk  of 
oollision ;  and  it  is  submitted  that 


this  is  the  more  natural  and  more 
beneficial  construction.  The  dan- 
ger is  that  two  minds  will  seldom 
agree  as  to  there  being  a  proba- 
bdity  of  risk.  The  actual  exist- 
ence of  risk  is  a  fact  about  which 
there  can  be  lees  doubt.  Cp.  The 
General  U,  S,  Grant,  6  Bened.  466, 
infra,  p.  481.  Similar  words  occur 
in  17  &  18  Vict.  c.  104,  s.  296,  and 
were  commented  upon  by  Dr.  Lush- 
ington  in  The  Indexible,  Sw.  32.  In 
an  American  case.  The  Milwaukee, 
Brown,  Ad.  313,  the  view  of  Brett, 
M.B.,  in  The  Beryl,  seems  to  have 
been  taken,  that  the  regulations 
apply  before  there  is  actual  risk, 
(tf)  10  P.  D.  134. 
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a  oollision ;  for  that  must  always  be  decided,  aooording  to 
the  circumstanoes  of  each  case,  by  men  of  nautical  ex- 
perience" (x).  It  has  been  described  as  a  '' chance,"  a 
"  probability,"  a  "  strong,"  or  a  "  reasonable  "  (y)  prob- 
ability of  collision;  and  distinguished  from  a  "  possibility" 
of  collision  (s).  In  a  case  under  14  &  15  Yict.  c.  79, 
Dr.  Lushington  said :  "  This  chance  of  collision  is  not  to 
be  scanned  by  a  point  or  two.  We  have  held  over  and 
over  again  that  if  there  be  a  reasonable  chance  of  collision 
it  is  quite  sufficient.  .  .  .  We  have  never  got  to  this,  and 
I  hope  never  shall,  that  it  (the  rule)  applies  where  two 
vessels  are  sailing  properly,  and  there  is  no  chance  of  a 
collision  "  {a).  In  another  case  the  same  learned  judge 
said :  "  The  whole  evidence  shows  that  it  was  the  duty  of 
The  Colania,  with  the  wind  free,  to  have  made  certain  of 
avoiding  The  Susan.  She  did  not  do  so,  but  kept  her 
course  till  she  was  at  so  short  a  distance  of  a  cable  and 
a-half's  length,  in  the  hope  that  the  vessels  might  pass 
each  other.  Now  it  never  can  be  allowed  to  a  vessel  to 
enter  into  nice  calculations  of  this  kind,  which  must  be 
attended  with  some  risk,  whilst  it  has  the  power  to  adopt, 
long  before  the  collision,  measures  which  would  render  it 
impossible  "  (6).  In  The  Bamhee  (c),  lindley,  L.  J.,  seems 
to  have  considered  that  risk  of  collision  did  not  exist 
where  one  vessel  (in  that  case  an  overtaking  ship)  could 
with  reasonable  care  have  avoided  the  other,  notwith- 
standing an  admitted  or  assumed  alteration  of  the  course 


(x)  Fer  Dr.  LuBlungton  in  The 
Mangertony  Swab.  Ad.  120. 

(y)  The  Cleopatra,  ibid,  \Zb\  The 
JErieeeon,  ibid.  38;  The  Duke  of 
Sfueez,  1  W.  Rob.  274 ;  The  Dum- 
friee,  Swab.  Ad.  63,  65;  with 
reference  to  the  same  expression 
in  17  &  18  Yict.  o.  104,  s.  296. 

(z)  The  Erxetnon,  Swab.  38  ;  but 
see  The  Voortcaarte  and  The  Khe- 
diWf  per  Lord  Hatherley,  5  App. 
Gas.  876,  905 ;  and  per  Pollock, 


G.B.,  General  Steam  Navigation  Co, 
V.  Mann,  14  C.  B.  127,  132. 

(a)  The  Sylph,  2  Sp.  E.  &  A.  75, 
82. 

(b)  The  Colonia,  3  Kot.  of  Gas. 
13,  note. 

[e)  6  Asp.  Mar.  Law  Gas.  221, 
223  ;  see  infra,  p.  382,  for  the  facts 
which,  if  correctly  stated  in  the 
report  of  Lord  Esher^s  judgment, 
seem  clearly  to  *'  inYolve  risk  of 
collision." 
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of  the  latter ;  and  that  if  the  alteration  of  oourse  made  it 
impoBsible  for  the  overtaking  ship  to  avoid  the  ship  ahead 
except  by  exercise  of  more  than  ordinary  care,  the  latter 
was  in  fault. 
Indioationa  In  practice,  one  of  the  most  usual  indications  of  risk  of 

Approaching    <5ollision  is  that  the  approaching  ship  remains  upon  the 

2Kh«     ^°^"  ^^"^^  ^"^  *^^  °^^^^»  ^P  ^^'  .^  appreciable 
bearing.  length  of  time.    If  the  bearing  alters  quickly  when  the 

ships  are  a  considerable  distance  apart,  there  is  no  risk. 
The  existing  regulations  (Art.  17)  calls  attention  to  this 
fact. 
Opening  or  Another  indication  of  risk  of  collision  at  night  is  the 

mast-S^  alteration  of  the  apparent  horizontal  distance  between  an 
and  side  light,  approaching  steamship's  masthead  and  side  light.  This 
alteration  usually  indicates  a  change  in  direction  of  the 
approaching  ship's  head  and  course,  but  it  is  of  little  value 
in  estimating  risk  of  collision,  unless  the  relative  positions 
of  the  masthead  and  side  lights  are  known.  Steamships' 
side  lights  are  seldom  carried  exactly  abreast  of  her  mast- 
head light,  and  are  often  a  considerable  distance  forward 
or  aft  of  it.  In  most  vessels,  they  are  carried  abaft  the 
masthead  light ;  but  in  some  of  the  newer  vessels  and  in 
ocean  liners,  they  are  carried  in  miniature  lighthouses 
erected  on  the  deck  forward  of  the  masthead  light.  When 
the  relative  position  of  the  lights  is  known,  the  alteration 
in  the  ship's  course  may  be  known  by  the  following 
rule: — 

Where  the  side  light  is  abaft  the  masthead  light,  the 
apparent  distance  between  those  lights  increases  as  the 
ship's  head  turns  away  from  the  observer ;  they  close,  as 
the  ship's  head  is  turning  towards  him  (d).  Where  the 
side  light  is  forward  of  the  masthead  light,  the  masthead 

(d)  Except   in   the  case  of   an  plane),  a  oaae  which  for  the  present 

ohsenrer  aoaft  the  line  at   right  purpose  may  be  neglected.      T^e 

angles  to  a  line  joining  the  mast  Stanmore,    10    P.    D.    134,   is   an 

head  and   side  hghts  (supposinsr  instance  of  tb.e  role  stated  in  the 

them  to  be  in  the  same  horizontal  text. 
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and  side  light  broaden  as  the  ship's  head  is  turning 
towards  an  observer  forward  of  a  line  joining  the  mast- 
head and  side  lights ;  whilst  to  an  observer  abaft  that  line, 
the  lights  are  at  the  same  time  closing  {e). 

In  estimating  risk  of  collision,  it  seems  that  the  pos- 
sibility of  the  other  ship  being  unable  to  comply  with  the 
regidations,  or  of  her  negligently  departing  from  them,  is 
not,  under  ordinary  circumstances,  to  be  taken  into  con- 
sideration (/). 

Eisk  of  collision,  such  as  will  bring  into  operation 
Art.  23  (requiring  a  steamship  under  certain  circum- 
stances to  slacken  her  speed  or  to  stop  and  reverse), 
appears  to  be  of  a  more  imminent  character  than  that 
which  brings  other  articles  into  operation.  The  question 
will  be  considered  below  in  connection  with  that  article. 

The  difficulty  of  defining  the  moment  at  which  these  American 
reirulations  become  applicable  has  been  recognized  by  the  ??*®*  **  *? 

A  •         n     ^    f  \       oiu    4!  n       •  iL.  r    ,       the  meaning 

American  Courts  {g).  The  loUowmg  passage  from  a  judg-  of  "risk  of  _ 
ment  of  the  Supreme  Court  of  the  United  States  expresses  <*^*^^^-" 
the  general  rule  as  to  the  time  at  which  and  during  which 
they  become  and  remain  applicable : — "  Eules  of  naviga- 
tion, such  as  have  been  mentioned  (as  to  the  duties  of  two 
vessels  approaching  each  other),  are  obligatory  upon  such 
vessels  when  approaching  each  other  from  the  time  the 
necessity  for  precaution  begins ;  and  they  continue  to  be 
applicable  as  the  vessels  advance  so  long  as  the  means  and 
opportunity  to  avoid  the  danger  remain.  They  do  not 
apply  to  a  vessel  required  to  keep  her  course  after  the 
approach  is  so  near  that  the  collision  is  inevitable,  and  are 
equally  inapplicable  to  vessels  of  every  description  while 
they  are  yet  so  distant  from  each  other  that  measures  of 

(e)  Except  in  the  case  mentioned  (/)  The  Jetmond  and  The  Earl  of 

in  the  last  note.    In  The  Alhia,  73  Elgin,  L.  R.  4  P.  G.  1 ;   WiUon  y. 

L.  T.  664,   it  was  held  that  the  Curriey  (1894)  A.  0.  116  ;  The  John 

closing  of  the  lights  was  not  such  King,  49  Fed.  Rep.  469. 
an  inmcation  of  risk  as  to  make  it  (^)  The  IficholUj  7  Wall.  656. 

necessary  to  stop  and  reyerse. 
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precaution  have  not  become  necessaiy  to  avoid  a  colli- 
sion "(A). 

It  would  therefore  seem  that  the  regulations  do  not 
apply,  or  at  least  that  departure  from  them  is  justifiable, 
where  the  collision  is  in  fact  inevitable,  though  there 
appears  to  be  a  chance  of  escape  by  departing  from  the 
regulations  (t). 

In  Hie  Milwaukee  {k)y  it  was  said  by  the  same  Court 
that  where  vessels  are  meeting  or  passing  in  a  crooked  and 
narrow  channel  there  is  always  risk  of  collision. 

In  The  Libra  (/),  decided  under  the  Thames  Bulee, 
in  which  the  same  phrase,  ''risk  of  collision,"  occurs, 
Brett,  L.  J.,  considered  that,  when  the  vessels  were  each 
rounding  a  point  upon  concentric  circles  of  different 
diameters,  and  so  that  they  would  clear  each  other  without 
further  alteration  of  the  helms  than  the  course  of  the  river 
required,  there  was  no  risk  of  collision. 

The  distance,  rate  of  sailing,  and  course  of  another 
vessel,  and  the  direction  of  the  wind,  are  never  known 
exaetiy,  and  in  practice  there  is  often  difficulty  in  deter- 
mining the  moment  at  which,  and  the  manner  in  which, 
the  regulations  are  to  be  applied  (m).  In  judging  of  the 
course  and  probable  movements  of  a  strange  vessel,  it  must 
be  assumed,  imder  ordinary  circumstances,  that  she  can, 
and  will,  comply  with  the  regulations  (n). 


(A)  The  Wenonay  19  WaU.  41,  62. 
Similar  expressions  ooour  in  the 
judgments  m  The  Niehollsy  7  Wall. 
666 ;  The  Johnson,  9  Wall.  146 ; 
and  I%e  Dexter,  23  WaU.  69. 

(«)  See  The  Benares,  9  P.  D.  16. 

(k)  Brown,  Ad.  313. 

\l)  6  P.  D.  139,  infra,  p.  620. 

(m)  In  the  Courts,  owing  to  the 
form  of  the  pleadings,  the  question 
as  to  the  moment  when  the  regu- 
lations become  applicable,  does  not 
often  arise. 

(»)  The  Jesmond  and  The  Ettrl  of 
JBl^in,  L.  B.  4  P.  G.  1 ;  see  also 
The  Free  State,  1  Otto,  200,  for  a 


decision  of  the  Supreme  Court  of 
the  United  States  to  the  same 
effect.  The  view  seems  to  haye 
been  taken  in  some  Amraican  cases 
that  the  steps  required  by  the 
regulations  should  be  taken,  and 
the  helm  altered,  before  any  risk  is 
incuired,  if  the  courses  are  such 
that,  if  continued,  there  would  be 
risk :  see  The  Milwaukee,  Brown, 
Adm.  313,  331.  In  the  same  case, 
it  was  held  that  the  chance  of  the 
other  vessel  disobeying  the  regu- 
lations must  be  taken  into  aooonnt. 
Sedqu, 
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Where  there  is  no  risk  of  ooUision,  a  vessel  that  im-  Alteration  of 
properly  alters  her  hebn  so  as  to  bring  about  a  collision  ^'^^^j^ 
"will  be  held  to  be  in  fault  (o). 

If  a  vessel  is  disabled,  or  slow  in  answering  her  helm,  it 
is  her  duty  to  be  prompt  in  taking  the  measures  required 
by  the  regulations  (p). 

If  a  ship  sees  another  in  a  position  that  may  involve  Regulations 
risk  of  collision,  but  is  unable  to  make  out  what  course  ^^f  factT^^^ 
the  other  is  on,  she  should  keep  her  course,  and  not  alter  known, 
her  helm,  or  take  any  decisive  step  until  she  has  ascer- 
tained the  other  ship's  course  {q).     ^^  The  mere  discovery 
of  a  strange  light  does  not  necessarily  immediately  bind 
a  person  in  charge  of  a  vessel  to  follow  any  particular 
rule ;  but  as  soon  as  he  has  opportunity  of  ascertaining, 
by  reasonable  care  and  skiU,  what  the  strange  vessel  is, 
and  what  course  she  is  pursuing,  then  the  rule  which  is 
applicable  to  the  circumstances  at  once  becomes  binding  on 
him"(r). 

An  alteration  of  the  helm  in  a  fog  when  the  other  ship  Alteration  of 
cannot  be  seen  and  only  her  whistle  is  heard,  is  not  neces-  ^  ^^' 
sarily  negligence,  though  it  is  made  merely  upon  a  guess 
as  to  the  distance,  course,  speed,  and  direction  of  the  other 
ship.  As  a  general  rule,  in  such  circumstances  a  ship 
should  not  alter  her  course;  but  each  case  must  depend 
upon  its  own  circumstances,  and  it  cannot  be  laid  down 
that  every  alteration  of  course  in  ignorance  of  the  position 
and  coiunse  of  the  other  ship  is  in  itself  a  fault  («). 


(0)  7%e  Kaia  and  The  JSIUa, 
Holt,  67;  The  Dapper  and  The 
lady  Normanby,  ibid.  79 ;  TTie  Ve^ 
loeUy,  L.  R.  3  P.  G.  44 ;  The  Etk 
and  The  yiord,  L.  R.  8  P.  0.  436  ; 
The  Inflexible,  Swab.  Ad.  32 ;  The 
Beaton,  9  P.  D.  1. 

(p)  The  Test,  6  Not.  of  Gaa.  276. 

\q)  The  Bona  and  The  Ava,  2 
Ai^.  Mar.  Law  Gas.  182;  The 
James  Watt,  2  W.  Rob.  270 ;  The 
Moderation,  1  Mar.  Law  Gas.  O.  S. 


413;  The  BongainvUle  and  The 
James  C.  Stevenson,  L.  R.  6  P.  G. 
316,  321. 

(r)  Per  Dr.  Lnshington,  The 
Great  Easitm,  2  Mar.  Law  Gas. 
O.  S.  97. 

(»)  The  Vindomara,  14  P.  172; 
affd.  in  H.  L.,  (1891)  A.  G.  1. 
The  Besolution,  6  Asp.  Mar.  Law 
Gas.  363,  is  not  to  the  contrary ; 
see  per  Lord  HersoheUL  (1891) 
A.G.  4.  — »    V        / 
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Alteration  for  An  alteration  of  the  helm  made  for  greater  safety  when 
^^re  no  r^!  there  is  no  risk  of  collision  will  not  be  held  to  be  a  fault. 
A  sailing  ship  (in  1856)  seeing  a  green  light  from  two  to 
four  points  on  her  starboard  bow,  and  distant  about  a  mile 
and  a-half,  put  her  helm  to  starboard,  and  subsequently 
came  into  collision  with  the  other  ship.  It  was  held  that 
she  was  not  in  fault  for  starboarding  (t). 

So  where  a  steamship,  having  another  two  points  on  her 
port  quarter,  and  overtaking  her  on  a  course  converging 
with  her  own,  ported  and  hard-a-ported  when  the  latter 
was  three  lengths  o£P,  it  was  held  that  she  had  broken  no 
rule  of  navigation,  and  was  not  in  fault  (u). 
Gases  in  It  has  been  held  that  the  vessels  were  approaching  "  so 

was  "  risk  of  M  to  involve  risk  of  collision  "  in  the  following  cases : — ^Two 
collision."  steamships  meeting  on  nearly  opposite  courses  at  a  joint 
speed  of  eighteen  or  nineteen  knots,  and  distant  a  mile  and 
a-half  (x) ;  a  steamship  and  a  sailing-ship,  distant  two  or 
three  miles,  and  meeting  at  a  joint  speed  of  seventeen 
knots,  the  steamship  not  being  able  to  make  out  the  course 
of  the  sailing-ship,  but  knowing  that  it  was  probably 
nearly  opposite  to  her  own  (y) ;  a  steamship  two  points  on 
the  quarter  of  another  and  overtaking  her,  distant  a  mile 
or  less  than  a  mile  (2)  ;  a  steamship  overtaking  another 
upon  a  converging  course,  and  distant  three  miles  (a). 
Where  two  sailing  vessels  were  approaching  each  other  on 
courses  only  half  a  point  from  being  directly  opposite,  at  a 
joint  speed  of  twelve  knots,  and  distant  from  each  other 
two  or  three  miles,  it  was  held  by  the  Supreme  Court  of 
the  United  States  that  there  was  risk  of  collision  (5). 
In  ITie  Banshee  (c),  a  steamship  was  going  seventeen 

{t)  The  Sylphy  Swab.  Adm.  233;  (2)  The  Franeonia,  2  P.  D.  8. 

bat  see  The  Cornea,  9  WaU.  630;  (a)  The  Seaton,  9  P.  D.  I. 

infra,  p.  482.  (b)  The  NichoUs,  7  WaU.   656 ; 

(«)  The  Franconia,  2  P.  D.  8,  18.  and  see  The  Cayuga,  14  Wall.  270. 

(x)  The  Jeetfumd  and  The  Earl  of  {e)  6  Asp.  Mar.  Law  Gas.  221. 

Elgin,  L.  R.  4  P.  G.  1.  The  facts  as  stated  in  tlie  text  are 

{y)  TheEongainvilleajod  TheJamei  taken  from  the  jadgment  of  Locd 

C,  Stevetuon,  L.  B.  6  P.  G.  316.  Esher. 
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knots  in  Dublin  Bay,  and  overtaking  another  going  ten  or 
twelve.  The  latter  was  800  yards  ahead,  and  the  over- 
taking vessel  was  going  in  such  a  direction  as  to  pass 
within  a  ship's  length  of  her.  It  was  held  that  there  was 
no  risk  of  collision,  and  that  the  leading  ship  was  not  in 
fault  for  not  keeping  her  course.     Sed  qu. 

When  two  ships  are  approaching  each  other  with  risk  of  When  the^^ 
collision,  the  rule  of  the  road  applies  once  and  for  all  to  or  <<CT08fflng" 
take  them  dear.    A  ship  is  never  required  by  the  regula-  "^®  ^S^^^' 
tions,  after  having  sighted  another,  to  alter  her  course  first  to  be  appiic- 
to  starboard  and  then  to  port ;  or,  first  to  keep  her  course  ^t  i^^^^^.® 
and  then  to  keep  out  of  the  way ;  or  fn4ie  rersd.    In  the  mined, 
case,  for  example,  of  steamships  meeting  end  on,  or  nearly 
so,  each  is  required  to  alter  her  course  to  starboard.    If, 
while  under  the  port-helm,  the  relative  positions  and  head- 
ing of  the  ships  are  changed,  so  that  from  meeting  ships 
they  become  crossing  ships,  the  '^  meeting  "  rule  does  not 
cease  to  operate,  or  give  place  to  the  "crossing"  rule.    The 
manoeuvre  of  porting  must  be  persisted  in  until  the  risk  of 
collision  is  determined.     If  porting  will  not  take  the  ships 
clear.  Art.  23  or  Art.  27  may  apply,  and  the  engines  may 
be  stopped,  or  any  other  step  taken  which  is  necessary  to 
avert  collision ;  but  the  ships  cannot  afterwards,  and  whilst 
the  risk  continues,  become  crossing  ships.    If  once  a  ship 
is  within  the  "  meeting  "  rule,  or  any  other  rule  requiring 
her  to  take  or  keep  a  definite  course,  or  requiring  her  to 
keep  out  of  the  way,  she  cannot,  whilst  the  risk  continues, 
come  within  the  operation  of  the  "  crossing  "  rule,  or  any 
other  rule  requiring  her  to  adopt  a  different  manoeuvre. 
The  object  of  the  rule  of  the  road  and  of  the  regulations 
would  be  entirely  frustrated  if  it  were  possible  for  a  ship 
to  be  thrown  from  one  rule  to  another ;  if,  whilst  in  the 
act  of  obeying  one   article,  she  was  suddenly  to  come 
within  the  operation  of    another   artide,  requiring  her, 
perhaps,  to  take  an  exactly  opposite  course,  and  so  making 
the  previous  manoeuvre  of  no  efiecL    Thus,  The  MoUirey 


384  THE  REGULATIONS. 

overtaking  The  Babies  Hawkins^  brought  the  side  lights  of 
the  latter  into  yiew  as  she  drew  up  abreast.  It  was  held 
that  this  did  not  bring  into  operation  the  "  crossing  "  rule, 
and  that  The  Molikre  was  an  overtaking  ship  until  she 
passed  clear  of  Th^  Hawkins  {d).  So  a  crossing  ship  cannot, 
by  getting  ahead  or  across  the  bows  of  the  other,  make  the 
latter  an  overtaking  ship  (e). 
The  regnla-  The  precautions  required  by  the  law  to  be  taken  where 
comp^^with  tl^^r©  is  risk  of  collision  must  be  taken  in  time  to  deter- 
prompUvand  mine  that  risk  (/).  An  alteration  of  the  helm,  or  other 
step  taken  in  pursuance  of  the  regulations,  is  no  defence, 
unless  it  is  shown  that  such  precaution  was  taken  at  the 
proper  time.  To  be  effectual,  precautions  must  be  season- 
able. If  taken  at  an  improper  time  they  are  not  a  com- 
pliance with  the  regulations,  and  are  no  defence.  *^  If 
you  adopt  a  measure  at  an  improper  time,  it  does  not  take 
away  the  culpability  of  not  having  done  it  before  and  pre- 
vented the  accident"  (g), 
Cloee  ahaving.  A  vessel  is  not  justified  in  delaying  to  take  precautions 
imtil  the  last  moment;  or  in  trusting  to  being  able  to 
"shave"  dear  of  the  other  (A).  If  by  doing  so  she 
frightens  the  other  into  taking  a  wrong  step,  and  a  colli- 
sion occurs,  she  will  be  responsible  for  the  entire  loss  (t). 
By  a  prompt  compliance  with  the  regulations,  where  a 
vessel  is  required  to  alter  her  course  to  avoid  another,  she 
apprises  the  latter  of  her  ability  and  intention  to  comply 
with  the  regulations;  whereas  by  delaying  to  take  the 
required  step,  she  may  lead  the  other  vessel  to  suppose  that 
she  is  unable  to  comply  with  them,  and  cause  her  to  take  a 

(d)  TheMolihe,  (1893)  P.  217.  same;  Th9  Johmon,  9  Wall.  146; 

\e)  The  Slate  of  Texae,  20  Fed.  The  VanderbUt,  6  WaU.  226 ;    The 

Bot>.  254.  Syracuee,  12  Wall.  167  ;  The  Sunny- 

if)  The  Trident,  1  Sp.  E.  &  A.  tide,  1  Otto,  208;   The  Afneriea,  2 

217,  222.  Otto,  432. 

{ff)  Per  Dr.  Lunhington  m  The  {h)  The  John  Brotheriek,  8  Jnr. 

Stadaeona,  6  Not.  of  Gas.  371,  374 ;  276 ;    ^^^  Benefactor,  14  Blatohf. 

The  Fenham,  L.  R.  3  P.  0.  212  (aa  264. 

to  lights).    The  view  taken  hj  the  (i)  See  above,  p.  3. 
Ooiirta  of  the  United  States  is  the 
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step  which  may  make  a  collision  inevitable.  Where  a  ship, 
in  order  to  show  that  she  is  free  from  blame,  is  required  to 
prove  that  she  altered  her  course  at  the  proper  time,  it  is 
not  enough  for  her  to  show  that  her  helm  was  altered  at 
that  time ;  she  must  prove  that  she  answered  her  helm  {k) 
in  time. 

Where,  by  the  action  of  the  helm  in  accordance  with  the  Regrilationfl 
regulations,  risk  of  collision  has  apparently  been  deter-  ^^5nS^ 
mined,  but  in  fact  it  continues,  and  the  risk  again  becomes  determined, 
apparent,  the  regulations  are  not  complied  with  unless  the  ^^     ^^ 
steps  required  by  them  to  be  taken  are  taken  and  persisted 
in  up  to  the  time  of  collision  or  until  the  ships  are  clear. 
Thus  where,  by  porting,  a  steamship.  A.,  shut  in  the  green 
of  B.,  a  steamship  which  had  been  approaching  her  with 
all  her  lights  showing,  and  shortly  afterwards,  owing  to 
the  perverse  starboarding  of  B.,  her  green  again  became 
visible  to  A.,  and  thereupon  A.  again  ported  and  again 
shut  in  B.'s  green,  but  B.  continued  to  starboard,  and 
again  showed  her  green  to  A. ;  though  A.  ported  a  third 
time,  it  was  held  that  she  was  in  fault,  because  she  did  not 
stop  and  reverse  when  B.  (/)  showed  her  green  for  the 
third  time. 

A  vessel  sailing  upon  a  voyage  that  may  not  be  termi-  Ship  to  be 
nated  until  a  regulation  as  to  lights  or  fog-signals  comes  ^^Ired  ^^ 
into  force,  and  which  is  enacted,  but  not  in  force,  when  she  appliances, 
sails,  must,  if  possible,  be  provided  with  fog-signals,  lights, 
and  whatever  is  necessary  to  enable  her  to  comply  with  the 
regulation  when  it  comes  into  force  (w). 

No  alleged  practice  of  seamen  of  avoiding  other  ships  by  Practioe  or 
taking  measures  other  than,  and  inconsistent  with,  those  ^^^f^  ^^' 
required  by  the  regulations  is  recognized  by  the  law.    A  the  regala- 
def  endant  cannot  be  heard  to  allege  such  a  practice  as  an  be  good, 
excuse  for  a  violation  of  the  regulations  (n).    Where  a 

{k)  The  La  Tlata,  Swab.  Adm.      Cas.  37. 
220.  Im)  The  love  Bird,  6  P.  D.  80. 

(0  The  Arratoon  Apear^  15  App.  (n)  The  Sylph,  2  Sp.  E.  &  A.  75 ; 

M.  C  C 
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oustom  was  Bet  up  that  merchant  ships  should  keep  out  of 
the  waj  of  Queen's  ships  coming  out  of  Devonport  harbour 
bj  the  deep  water  channel,  it  was  held  that  it  was  not 
binding  in  law  (o).  On  the  same  principle,  under  former 
Acts  requiring  ships  to  navigate  on  the  starboard  side  of  a 
river,  it  was  held  that  it  was  no  excuse  for  a  vessel  on  her 
wrong  side  that  she  was  keeping  out  of  the  strength  of  the 
tide  (p).  So  a  custom  to  treat  sailing  ships  in  the  trades 
as  dose-hauled,  when  in  fact  thej  are  a  point  or  two  free, 
was  disregarded  bj  the  Courts  in  applying  the  steering 
and  sailing  rules  (q). 

The  penalties  attached  to  non-observance  of  the  regu- 
lations have  been  considered  in  former  chapters  (r). 


THE  EEGTJLATIONS. 

The  following  are  the  regulations,  made  bj  Order  in 
Council  of  27th  November,  1896,  under  the  Merchant  Ship- 
ping Act,  1894,  s.  418,  which  came  into  force  on  the  Ist  of 
July,  1897.  At  the  present  date  (July,  1897)  there  are  a 
few  foreign  countries  to  the  ships  of  which  they  have  not 
yet  been  applied  (s) ;  and  to  such  ships  the  regulations  of 
1880,  or  of  1884,  are  still  applicable.  The  existing  regu- 
lations are  substantially  the  same  as  those  of  1884.  Many 
of  the  cases  cited  below  arose  under  the  earlier  regulations, 
but  are,  it  is  submitted,  binding  authorities  upon  the 
points  for  which  they  are  cited  as  to  the  construction  and 

The  Unity,   Swab.  Ad.  101 ;   The  paz,  2  Mar.  Law  Gas.  O.  S.  88. 
Band  of  Prwidence,  ibid.  107  ;  The  (p)  Below,  p.  612. 

Araxes  and  The  Block  Prince,   15  [q)  The   Earl    Wemyee,   6    Asp. 

Moo.  P.  C.  C.  122;  The  Velocity,  Mar.   Law  Cas.  364:   on  app.  61 

L.  R.  3  P.  C.  44,  60 ;    Occidental,  L.  T.  N.  S.  289. 
^.  Co.  V.  Smith,  74  Fed.  Rep.  261.  (r)  See  pp.  46,  326,  326,  above. 

(o)  The  Promise  and  H.M.8,  To*  {$)  See  above,  p.  366. 
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effect  of  the  existing  regulations  (t).  The  regulations  are 
set  out  in  the  Appendix  below  (w).  Those  of  1880  will 
be  found  L.  E.  4  P.  D.  p.  241 ;  and  those  of  1884,  L.  B. 
9  P.  D.  p.  247. 

BSGULATIONS  FOR  PREVENTING  COLLISIONS  AT  SbA. 

Preliminary. 

These  fntles  shall  be  followed  hy  all  vessels  upon  the  high 
seaSy  and  in  all  waters  connected  thereicith  navigable  by 
seagoing  vessels. 

In  the  following  rules  every  steam  vessel  which  is  under  sail 
and  not  under  steam  is  to  be  considered  a  sailing  vessel^  and 
every  vessel  under  steam^  whethei*  under  sail  or  not^  is  to  be 
considered  a  steam  vessel, 

Ttie  words  "  steam  vesseV^  shall  include  any  vessel  propelled 
by  machinery. 

A  vessel  is  "  under  way  "  within  the  meaning  of  these  rules 
when  she  is  not  at  anchor^  or  made  fast  to  the  shore^  or 
aground. 

This  Article  corresponds  with  Art.  1  of  the  Kegulations 
of  1884.  The  paragraphs  defining  the  local  application 
of  the  regulations,  providing  for  electric  and  other  modes 
of  propelling  ships  and  defining  the  term  ^^  imder  waj/' 
are  new. 

The  words  applying  the  regulations  in  all  waters  con- 
nected with  the  high  seas  navigable  bj  sea^going  vessels 
must  be  read  in  connection  with  Art.  30,  which  preserves 
the  effect  of  local  rules.  The  express  application  of  the 
sea  regulations  to  all  waters  connected  with  the  sea  is 


(0  Cf.  per  James,  L.  J.,  L.  B.  6  subsequent  statute,  I  oonoeiye  that 

Ch.  706: — ''Where   onoe  certain  the  Legislature  must  be  taken  to 

words   in  an  Act  of   Parliament  have  used  them  according  to  the 

have  received  a  jndicial  construe-  meaning  which  a  court  of  compe- 

tion  in  one  of  the  superior  Courts,  tent  jurisdiction  has  given  them." 
and  the  L^fislature  has  repeated  [u)  Infra,  p.  681 ;  and  also  in 

tiiem,  without  any  alteration,  in  a  1896,  P.  307. 
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new,  and  may  give  rise  to  diflBeulty  (see  p.  368,  supra). 
Local  authorities  have  in  some  waters  made  rules  which 
are  inconsistent  with  the  sea  regulations  (x),  and  the  ex- 
press application  of  the  latter  to  rivers  and  harbours 
may  considerably  enlarge  the  scope  of  57  &  68  Vict. 
0.  60,  8.  419,  which  imposes  an  arbitrary  penalty  for  the 
infringement  of  the  regulations  (y). 

The  regulations  contain  no  definition  of  a  ^^  sailing 
vessel " ;  nor  would  any  definition  have  been  necessary, 
had  not  the  new  Art.  26  distinguished  a  *^  sailing  vessel " 
from  '^sailing  vessels  .  .  .  fishing  with  .  .  .  trawls."  This 
distinction  creates  a  cross  classification,  and  may  lead  to 
difficulty  in  construing  Arts.  17,  20,  and  24. 

Under  former  regulations  it  was  held  that  a  steam  tug 
with  her  engines  idle  and  her  fires  banked  was  ^*  under 
steam  "  and  required  to  keep  out  of  the  way  of  a  sailing 
ship  (z) ;  and  it  would  seem  that  the  case  would  be  the 
same  if  she  were  hove-to  under  canvas. 

A  steamship  in  tow,  whether  under  steam  or  not,  is 
required  by  Art.  5  to  carry  her  side  lights;  and  this 
appears  to  have  been  the  practice  apart  from  the  regula- 
tions (a). 

Steam  trawlers'  lights  will  be  specially  provided  for  by 
Art.  9. 

As  to  the  meaning  of  ^'  under  way,"  see  the  cases  cited 
under  Art.  2.  Although  not  so  expressed,  a  vessel  fast  to 
another,  or  to  a  buoy,  boom,  or  other  fixed  object  would 
probably  be  held  to  be  '^  at  anchor  "  within  the  meaning  of 
Art.  11. 


(x)  As  in  the  Tjne,  where  the 
local  role  requirinfir  oatward-bound 
ships  to  keep  in  the  north  or  port 
side  of  the  nyer  is  in  conflict  with 
the  starboard  side  rale  (Art.  25)  of 
the  sea  regulations. 

(v)  See  tupra,  pp.  46,  seq, 
Ue)    The    Jennie    S,   Barker    and 
The  Spindrift,  L.  B.  4  A.  &  E.  466 ; 
3  Asp,  Mar.  Law  Gas.  42.    The 


report  of  this  case  in  lUtoh.  Mar. 
Beg.  states  that  the  tug  had  no 
canvas  set.  The  Sunnyeide,  I  Otto, 
208,  is  a  similar  decision  of  the 
U.  S.  Sapreme  Gonrt.  As  to  the 
duty  of  a  tag  without  steam  to  get 
way  on  her,  see  The  Bynm,  ^^fi^h 
p.  454. 

(a)  The  American  and  The  Syri^^ 
L.  B.  6  P.  0.  127. 
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BULES  CONCERNING  LiGHTS,  &C. 

The  tcord  "  visible  "  in  these  ruleSy  when  applied  to  lights^     Artiele  1. 
shall  mean  visible  on  a  dark  night  tcith  a  clear  atmosphere. 

Article  1. 

The  rules  concetming  lights  shall  be  complied  icith  in  all 
iceathers  from  sunset  to  sunrise,  and  during  such  time  no  other 
lights  which  may  be  mistaken  for  the  prescribed  lights  shall  be 
exhibited. 

This  Artiole  corresponds  with  Art.  2  of  the  Begulations 
of  1884.  The  words  "  which  may  be  mistaken  for  the 
prescribed  lights  "  are  new.  They  were  probably  inserted 
in  consequence  of  a  question  which  arose,  imder  former 
regulations,  as  to  the  legality  of  using  a  flare  to  attract 
the  attention  of  a  vessel  coming  dangerously  near  the 
vessel  using  the  flare  (6).  The  use  of  the  flare  and  of 
detonating  signals  in  such  a  case  is  expressly  authorized 
by  the  existing  regulations,  Art.  12. 

It  appears  that  by  the  maritime  law  there  was  no  obliga- 
tion upon  a  ship  to  carry  a  light  at  night.  It  depended 
upon  the  darkness  of  the  night,  and  other  circumstances, 
whether  a  light  was  necessary  or  not  {c).  Even  so  late  as 
1852,  sailing  ships  did  no  more  than  exhibit  a  light  as 
occasion  required,  though  steamships  were  at  that  date  by 
law  required  to  carry  lights  as  at  present. 

There  is  reason  to  think  that  the  law  as  to  ships'  lights  Neglect  of  the 
is  frequently  broken,  especially  by  sailing  ships  in  un-  to^^htoTn  " 
frequented  waters.     The  Kapunda  disaster  (1887),  in  which  unfrequented 
299  lives  were  lost,  was  caused  by  a  sailing  ship  in  the  ^* 
South  Atlantic  carrying  no  lights.     At  the  inquiry  held 

{h)  See  The  Simla  and  The  City  of  {e)  The  Victoria,  3  W.  Eob.  49  ; 

Zueknow,  Ship.   &  Merc.  Gazette,  TTte  Iron  Duke,  4  Not.  of  Gas.  94  ; 

8th  March,    1884;    The   Merchant  The  Londonderry,  ibid.,  8nppl.:sx:xi, 

J^rince,  10  P.  D.  139  ;  The  Narra-  But  see  contra,  per  Dr.  Lushington 

0amet,  20Blatohl.  37;  The£leonora,  in  The  Saxonia,  Lash.  410,  as  to  a 

17  Blatdhf.  88.  yessel  at  anchor. 
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ArtiflUl. 


Atngisa 
Bteamahip 
within  the 
meaning  of 
the  regala« 
tions. 


««Koot3i0r 
lights"  to  be 
oaxried. 


in  that  oase,  it  was  stated  by  reliable  witnesses  that  it  is  a 
oommon  praotioe  for  oargo  ships  out  of  the  track  of  ships 
to  carry  no  lights. 

The  efiect  of  this  Ajticlcy  when  read  together  with 
Article  3  and  the  following  Artides,  is  to  place  a  steam- 
ship towing  another  vessel  in  the  same  category,  generally 
speaking,  with  other  steamships ;  that  is  to  say,  the  fact 
that  she  is  engaged  in  towing  does  not  exempt  her  from 
the  obligations  otherwise  imposed  on  her  by  the  regula- 
tions (t^. 

In  America  it  was  held  that  a  ship  was  not  in  fault  for 
haying  two  riding  lights  instead  of  one,  or  for  having 
cabin  lights  visible  along  her  sides  {e).  This  decision 
would  probably  be  followed  as  regards  the  numerous 
electric  lights  which  are  now  common  about  a  large  ship's 
decks.  So,  before  a  light  was  prescribed  by  law  for  a  ship 
ashore  (/),  or  being  overtaken  at  night  by  a  ship  that 
appears  not  to  see  her,  it  was  held  that  a  ship  was  not  in 
fault  for  showing  over  her  stem  to  an  approaching  vessel 
a  flare  or  one  of  her  side  lights  (g) ;  and  that  there  was  no 
duty  cast  upon  a  vessel  being  overtaken  to  show  any  light 
astern,  until  it  became  clear  that  the  overtaking  ship  was 
not  keeping  out  of  the  way  (A).  So  in  the  case  of  a  ship 
sunk  {i)  in  a  navigable  channel,  or  casting  off  from  her 
moorings  (J),  it  was  held  that  she  was  not  wrong  in 
exhibiting  a  light,  though  not  required  to  do  so  by  law. 

The  duty  of  lighting  sunken  ships  and  wrecks  is,  under 
certain  circumstances,  cast  upon  the  harbour  or  lighthouse 
authority  of  the  district  (k).     Care  should  be  taken  that 


(d)  The  AfMriean  and  The  Syria, 
L.  B.  4  A.  &  E.  226 ;  8,  C.  on  app., 
ibid.  6  P.  0.  127;  The  JFarrior, 
L.  B.  3  A.  &  E.  553. 

{e)  The  Av<m,  22  Fed.  Rep.  905. 

(/)  The  Industrie,  L.  R.  3  A.  & 
E.  303;  The  Thamaa  Lea,  3  Asp. 
Mar.  Law  Gas.  260. 

(^)  The  At9^lO'Indian,    8   Asp. 


Mar.  Law  Gas.  1 ;  The  Merchant 
Frince,  10  P.  D.  139 ;  not  followed 
in  America,  The  Algiers^  38  Ped. 
Bep.  526. 

ih)  The  Jane  Bacon,  27  W.  B.  36. 

(•)  The  Douglas,  7  P.  D.  151. 

(J)  The  John  Fenwick,  L.  B.  3  A. 
&  E.  500. 

{k)  See  40  &  41  Vict.  o.  16,  and 
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the  lights  used  for  this  purpose  are  not  saoh  as  may  mis-     Artlel«  1. 
lead  other  vessels.    In  an  unreported  case  (/),  a  collision 
with  a  wreck  was  caused  bj  the  wreck  being  lit  with  two 
vertical  white  lights,  which  were  mistaken  for  those  of  a 
tug. 

The  regulation  lights  should  be  exhibited  in  the  positions  Lights  mnst 
required  by  the  law  (w),  although  there  are  circumstances  the^Stions 
which  would  make  it  appear  desirable  to  exhibit  them  else-  J?^^^®^  ^ 
where.    When  there  is  a  haze  on  the  water  which  obscures 
the  riding  light  at  the  elevation  required  by  the  regula- 
tionsy  it  seems  that-  a  ship  would  not  be  held  in  fault  for 
exhibiting  the  riding  light  elsewhere  (n). 

It  is  the  duty  of  a  ship  that  has  lost  her  lights  by  bad  If  lost  must 
weather  or  other  accident  to  replace  them  as  soon  as  '^P^*^'®*^* 
possible  (o). 

It  is  no  excuse  for  not  carrying  the  regulation  lights  lights  bang 
that  they  were  being  trimmed,  or  went  out  by  accident  (p). 

A  wrong  light  will  almost  certainly  cause  the  ship  Misleading 
carrying  it  to  be  held  in  fault,  if  it  could  by  possibility  ^    * 
have  misled  the  other  ship  {q).    It  is  an  infringement  of 
Art.  1,  and  therefore  it  is  not  necessary  for  the  latter  to 
prove  that  she  was  in  fact  misled  (r). 


the  yarions  local  Acts.  Dorm<mt  ▼. 
lUmest  Hailway  Co.^W  Q.  B.  D. 
496,  was  a  case  where  the  duty 
was  held  to  be  cast  upon  the  local 
authority.  See  also  cases  cited 
tupra,  pp.  108,  ieq, 

iT)  Ad.  Div.  1885. 

\ni)  As  to  the  height  of  the 
second  riding  light  required  in  the 
Homber,  see  The  Magneta,  15  P.  D. 
101,  infra,  p.  599. 

(n)  The  Michelimo  and  Th^  Diuxa, 
Mitch.  Mar.  Keg.,  May  25,  1877. 
In  this  case  it  was  alleged  that 
there  existed  at  Rangoon  a  local 
role  as  to  riding  lights  inconsistent 
with  the  general  regulations. 

(o)  The  Saxonia  and  The  Eelipee, 
Lush.  410,  422  ;  The  Aurora  and 
The  Rt^>ert  Ingram,  ILxviL.Zll'y  The 
GrejfJBoffle,  1  Bissel»476 ;  2Bi8sel,  25. 


{p)  The  0.  M,  Palmer  and  I^ 
Lamax,  2  Asp.  Mar.  Xaw  Gas.  94  ; 
The  Flora  Maedonald  and  The  Falee- 
tine,  Holt,  52 ;  The  Eclipse  and  The 
Saxonia,  tupra;  The  Victoria,  3  W. 
Bob.  49;  7^ /^^A,  2  Sp.  E.  &  A. 
75,  85. 

Iq)  The  Scotia  and  The  Berkshire, 
7  Blatchf .  a08 ;  14  Wall.  170 ;  Ths 
Rob  Roy,  3  W.  Rob.  190 ;  The  Mary 
Souneell,  40  L.  T.  N.  S.  368 ;  The 
Lome,  2  Stuart's  V.  Ad.  Rep. 
(Canada)  177  (ship  at  anchor  with 
a  g^reen  light  showing) ;  The  Ba^ 
verton,  31  Fed.  Rep.  563,  a  pilot 
boat  with  side  lights  and  no  mast- 
head light. 

(r)  The  Talbot,  (1891)  P.  184; 
The  Nessmore,  50  Fed.  Rep.  616 ; 
La  Champagne,  60  Fed.  Rep.  299 ; 
The  Sxceltior,  39  Fed.  Rep.  398. 
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Aniel«l. 
Spare  lights. 


Obflooration 
of  lights. 


Notwithstanding  the  express  tenns  of  the  regolations, 
that  the  lights  shall  he  carried,  it  seems  that  a  ship  will 
not  necessarily  he  held  in  fault  for  a  collision  caused  hy 
the  aheence  of  lights,  or  hy  improper  lights,  if  the  regula- 
tion lights  have  heen  destroyed,  and  there  are  no  spare 
ones  on  hoard.  The  point,  however,  has  not  heen  expressly 
decided.  A  steamship  at  anchor,  with  her  mast-head  light 
up  instead  of  her  proper  riding  light,  was  held  free  from 
hlame.  Her  riding  light  had  heen  hroken  shortly  hefore 
the  collision  in  a  previous  collision  for  which  she  was  not 
in  fault  («). 

The  duty  to  equip  a  ship  with  fog-signals  hefore  sailing 
upon  a  voyage,  so  that  she  may  he  ahle  to  comply  with  a 
regulation  that  is  enacted,  but  not  in  force,  when  she 
sails,  was  insisted  upon  in  The  Love  Bird{t).  The  same 
rule  would  apply  to  ships'  lights. 

The  regulation  lights  must  not  he  obscured  in  any  way. 
A  flare  must  not  be  burnt  so  as  to  make  them  indis- 
tinct (u).  If  a  steamship  has  the  wind  aft,  so  as  to  blow 
her  smoke  ahead  and  thereby  obscure  her  lights,  it  is  her 
duty  to  slacken  and  not  go  at  full  speed  (ar).  Where  a 
ship  carried  a  bright  light  in  her  cabin,  which  showed  on 
deck  and  obscured  her  side  lights,  and  the  other  ship 
alleged  that  she  mistook  it  for  a  riding  light,  the  former 
was  held  in  fault  for  the  collision  {y).  Where  a  tow 
lashed  alongside  had  hoisted  her  foresail  so  as  to  obscure 
the  tug's  side  lights,  both  tug  and  tow  were,  in  America, 
held  in  fault  (2) ;  so  where  the  tug's  side  lights  were 
obscured  by  a  car  float  lashed  alongside  (a).     Where  a 


(«)  The  ^ohmhuvn^  2  Asp.  Mar. 
Law  Gas.  213  ;  but  see  The  Sylph, 
2  Sp.  E.  &  A.  76 ;  The  Hob  Hoy,  3 
W.  Eob.  190 ;  The  C,  M,  Palmer, 
2  Asp.  Mar.  Law  Gas.  94;  The 
Benares,  9  P.  D.  16  ;  for  cases  of 
ship's  lights  going  out  and  mis- 
leading we  other  ^p. 

it)  6  P.  D.  80. 

\u)  The  Sea  Nymph  of  Cfhetier, 


Holt,  34. 

(x)  27ie  Hona  and  The  Ava,  2  Asp. 
Mar.  Law  Gas.  182. 

(y)  The  Ida  and  The  Mary  Ida, 
Ad.  Div.,  Feb.  5th,  1878. 

(z)  The  W.  A,  Levering,  36  Fed. 
Rep.  611. 

(«)  The  Titan,  23  Fed.  Rep.  418 ; 
Marshall  y.  The  Conroy,  2  Fed.  Rep. 
786 ;  The  E.  JT,  HiUs,  21  Fed.  Rep. 
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ship  carried  her  lights  aft,  it  was  held  in  America  that  the     ^^^^^  I- 
burden  was  on  her  to  show  that  thej  were  not  obstmcted 
by  the  sails  or  ship's  side  (b). 

The  fact  that  it  is  only  a  short  time  after  sunset,  and  Lights  to  be 
fine  and  clear  weather,  does  not  relieve  a  ship  from  the  oanied. 
obligation  to  carry  lights  (c).  Under  the  Admiralty 
E>egulations  as  to  lights  it  was  held  that  **  it  is  not  to  be 
said  that  because  it  was  a  bright  night  it  was  not  necessary 
to  obey  the  Act  of  Parliament"  {d).  By  the  existing 
regulations  vessels  are  expressly  required  to  carry  them  in 
all  weathers.  When,  on  account  of  bad  weather,  it  is  not 
possible  to  carry  them  fixed,  Art.  6  may  apply,  and  proper 
lights  must  be  exhibited  from  the  deck  {e). 

Special  lights  are  required  to  be  exhibited  by  dumb  Special  lights 
barges  and  dredgers  and  other  craft  in  the  river  Thames,  ^^  rulesr 
the  Mersey  (/),  and  the  Clyde  (^),  by  ships  at  anchor  in 
the  Mersey  and  its  approaches,  by  flats  and  vessels  without 
masts  in  the  Mersey  (A),  by  magazines  for  explosives 
moored  in  the  Mersey  (i),  by  barges  and  trows  in  Bristol 
floating  basin  (k),  and  by  vessels  at  anchor  and  dumb  craft 
in  the  Humber,  Ouse,  and  Trent  rivers  (/).  At  Penarth, 
ships  ready  to  dock  exhibit  two  bright  lights.  Private 
signal  lights  for  vessels  belonging  to  the  same  owner,  and 
flash  lights  {m)  for  drift-net  fishing-boats  (n),  and  quaran- 
tine {o)  lights  (a  lantern  at  the  mast-head,  or  in  case  of 
plague  two  lanterns),  are  also  enjoined  by  statute  when  in 


7-27 ;  The  Buffalo,  60  Fed.  Rep.  628 ; 
cf .  The  Seaeaucus,  34  Fed.  Rep.  68 ; 
The  Manhaseet,  34  Fed.  Rep.  408, 
aliier, 

{b)  The  CoTO,  23  Fed.  Rep.  734. 

(<;)  The  Emperor  and  The  Zephyr , 
Holt,  24. 

(^  The  City  of  London,  Swab. 
Ad.  245,  249. 

(e)  See  if\fra,  p.  406. 

f/)  Infra,  p.  603. 

(v)  Infra,  p.  694. 

{h)  FortheThameB,  Kersey,  and 
other  local  regulations  as  to  fights. 


see  the  Appendix,  infra. 

(•)  Under  14  &  16  Vict.  c.  67, 
and  46  &  47  Vict.  c.  184  (Local) ; 
see  London  Oazette,  23rd  Deo. 
1883. 

{k)  Ord.  in  Council,  29th  June, 
1896. 

(t)  Infra,  p.  598. 

im)  36  &  37  Vict.  c.  85,  ss.  18—21. 

(n)  As  to  these,  see  Art.  10, 
infra. 

(o)  6  (}eo.  rV.  c.  78,  ss.  8,  9. 
This  Act  appears  to  be  still  in 
force. 
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Sight  of  other  ships  or  within  two  leagues  of  the  United 
Elingdom.  The  signals  for  pilots  (o)  are,  by  day,  the  pilot 
jaok  or  international  oode  signal  FT ;  by  night,  a  blue 
light  or  a  flare  shown  over  the  bulwark  for  one  minute. 
As  to  distress  signals,  see  Art.  31,  tn/ra,  p.  576. 

In  America,  coasting  and  inland  steamships  are  required 
to  carry  lights  other  than  those  described  in  Art.  2  (p). 
In  the  Suez  Canal,  ships  not  under  way  exhibit  two 
lights  (q).  There  are  special  rules  as  to  lights  for  ships  in 
Bwedish  waters  (r). 

In  some  British  colonies  the  local  legislatures  have 
enacted  laws  as  to  ships'  lights  that  are  not  in  all  cases 
consistent  with  the  regulations  (a). 

A  master  or  owner  wilfully  neglecting  to  carry  lights  in 
accordance  with  the  regulations  is  guiliy  of  a  misde- 
meanour, and  punishable  with  a  fine  of  100/.  or  imprison- 
ment for  six  months  (t).  And  a  ship  proceeding  to  sea 
may  be  stopped,  if  she  is  not  properly  supplied  with  lights 
and  screens,  or  if  they  are  improperly  placed  (u).  It  has 
been  held  that,  as  regards  third  parties,  the  shipowner, 
and  not  the  pilot,  is  responsible  for  proper  lights  being 
carried  (x). 

Article  2. 
Artiele  S.     A  steam  vessel  when  under  way  shall  carry : — 

(a)  On  or  in  front  of  the  foremast^  or  if  a  vessel  without  a 

foremast^  then  in  the  fore  part  of  the  vessely  at  a  height 

above  the  hull  of  not  less  than  twenty  feety  and  if  tlie 

breadth  of  the  vessel  exceeds  twenty  feet^  then  at  a 

height  above  the  hull  not  less  than  such  breadth^  so^ 


Gonfleqiienoes 
of  not  oany* 
in^  lights  to 
ahipowner 
andmaflter. 


(o)  See  Ord.  in  0.  of  12th  Deo., 
1894,  made  under  M.  S.  Act,  1894, 
B.  615,  and  52  &  53  Viot.  c.  63,  s.  37. 

( p)  Act  of  Congress  of  28th  Feb. , 
1871,  o.  100;  The  Continental^  14 
Wall.  345. 

(q)  See  App.  p.  604,  infra. 

\r)  See  Nautical  Magazine,  1880, 
p.  591. 

(«)  As  to  New  South  Wales,  see 


35  Vict.  No.  7,  s.  94 ;  New  Zealand, 
41  Vict.  No.  64,  s.  172.  For  other 
colonial  laws  on  the  subject,  see 
above,  p.  371. 

(t)  57  k  58  Vict.  0.  60,  s.  419. 

\u)  Ibid.  8.  420 ;  and  see,  as  to 
fishing  craft,  46  &  47  Vict.  o.  92, 
ss.  6,  12. 

(x)  Th4  Hipon,  10  P.  D.  65. 
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however^  that  the  light  need  not  be  carried  at  a  greater     Article  %. 

height  above  the  hull  than  forty  feet,  a  bright  tchite 

lighty  so  constmcted  as  to  show  an  unbroken  light  over 

an  arc  of  the  horizon  of  twenty  points  of  the  compass^ 

so  fixed  as  to  throw  the  light  fen  points  on  each  side  of 

the  vessel,  viz.^  from  right  ahead  to  two  points  abaft 

the  beam  on  either  side,  and  of  such  a  character  as  to 

be  visible  at  a  distance  of  at  least  five  miles. 

{b)  On  the  starboard  side  a  green  light  so  constructed  as  to 
show  an  unbroken  light  over  an  arc  of  the  hmnzon  of 
ten  points  of  the  compass,  so  fixed  as  to  throw  the  light 
from  right  ahead  to  two  points  abaft  the  beam  on  the 
starboard  side,  and  of  such  a  cJuiracter  as  to  be  visible 
at  a  distance  of  at  least  two  miles. 

(c)  On  the  port  side  a  red  light  so  constructed  as  to  show 
an  unbroken  light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass,  so  fixed  as  to  throw  the  light 
from  right  ahead  to  two  points  abaft  the  beam  on  the 
port  side,  and  of  such  a  character'  as  to  be  visible  at  a 
distance  of  at  least  two  miles. 

{d)  The  said  green  and  red  side  lights  shall  be  fitted  with 
inboard  screens  prelecting  at  least  three  feet  forward 
from  the  light,  so  as  to  prevent  these  lights  from  being 
seen  across  the  bow. 

(e)  A  steam  vessel  when  under  way  may  carry  an  additional 
white  light  similar  in  consti^uction  to  the  light  men' 
tioned  in  subdivision  {a).  These  two  lights  shall  be  so 
placed  in  line  tcith  the  keel  that  one  shall  be  at  least 
fifteen  feet  higher  than  the  other,  and  in  such  a  post' 
tion  unth  reference  to  each  other  that  the  lower  light 
shall  be  forward  of  the  upper  one.  The  vertical 
distance  between  these  lights  shall  be  less  than  the 
horizontal  distance. 

This  Article  oorresponds  with  Art.  3  of  the  Begulations 
of  1884.  Besides  a  few  verbal  difEerenoes  the  following 
provisions  are  new :  (1)  it  applies  to  all  steam  vessels, 
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Irtiele  8.  whereas  Art.  3  of  1884  applied  to  ^^ seagoing  steamships" 
only ;  (2)  the  provisions  in  sub-division  (a)  as  to  the  posi- 
tion of  the  mast-head  light  in  vessels  having  no  foremast, 
and  as  to  its  height,  are  new ;  (3)  the  provision  in  sub- 
division (e)  for  the  optional  carrying  of  a  range  light  is  new. 

Coloured  side  lights  were  first  required  for  steamships 
by  rules  made  by  the  Admiralty  in  1852  under  the  powers 
of  14  &  15  Vict.  0.  79.  In  1858  they  were  first  required 
to  be  carried  by  sailing  ships. 

A  British  steam  trawler  is  not  a  **  steam  vessel " 
within  Art.  2 ;  special  lights  being  provided  for  her  by 
a  subsequent  Article. 

By  the  preliminary  Article  a  ship  is  defined  to  be 
"  under  way  "  when  she  is  "  not  at  anchor,  or  fast  to  the 
shore,  or  aground."  So  a  ship  fast  to  another  that  is 
moored  or  brought  up,  or  to  a  buoy,  boom,  or  other  fixed 
object,  would,  it  is  submitted,  be  held  not  to  be  under  way 
within  the  meaning  of  Art.  2.  A  ship  getting  her  anchor 
is  ^'  under  way  "  so  soon  as  she  ceases  to  be  holden  by  and 
imder  the  control  of  her  anchor  (y).  A  steam  tug  waiting 
for  employment  and  drifting  in  the  sea  (s),  a  ship  riding 
to  her  chains  with  anchors  unshackled  (a),  and  a  sailing 
ship  hove-to  (i),  are  under  way  and  required  to  carry  side 
lights.  So  a  ship  riding  to  a  sea  anchor,  or  with  her 
anchor  off  the  ground,  up  and  down,  in  deep  water,  would, 
it  seems,  be  required  to  carry  side  lights. 

A  ship  dropping  or  dredging  with  the  tide,  stem  fore- 
most, is  under  way  and  required  by  Art.  2  to  carry  her 
side  lights  {c) ;  but  a  Thames  sailing  barge,  with  her  mast 

{v\  The   EsJe   and    Th$   Oitana,  {p)  The  EolUmdia  and  The  John 

"Li,  B.  2  A.  &  E.  360.  Ormston  {tvro    Bteamships),   Court 

(z)  See  The  Jennie  8.  Barker  and  of  Appeal,  15Ui  June,  1885  ;  bat 

The  Spindrift,  supra,  p.  388.  under    former     regulations     Dr. 

(a)  The.  Faedrelandet,  (1895)  P.  Lnshington  seemB  to  have  held 
205.  otherwise:  see  The  Smyrna,  men- 

(b)  The  Rosalie,  5  P.  D.  245;  The  tioned  in  The  George  ArJcU,  Lush. 
aty  of  London,  Sw.  245 ;  The  James,  382,  385. 

Sw.  bb. 
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lowered,  was  held  not  to  be  a  "  sailing  vessel  under  way  "  Article  2. 
within  the  meaning  of  the  Thames  Bules  {d).  Under 
former  regulations  there  are  oontradiotor j  decisions  as  to 
the  duty  of  a  vessel  driving  in  the  sea  in  an  unmanageable 
state,  with  regard  to  carrying  side  lights  {e).  Such  a  case 
is  now  provided  for  by  Art.  4.  The  phrase  "  under  way  " 
occurs  also  in  that  Article,  and  has  been  the  subject  of 
discussion  in  the  House  of  Lords  and  elsewhere  (/). 

A  steam  vessel  under  sail,  and  not  under  steam,  but 
with  her  funnel  up,  is  a  sailing  ship  within  the  meaning  of 
Art.  2,  and  must  carry  side  lights  and  no  mast-head  light; 
but  by  Art.  14  she  is  required  to  carry  in  the  daytime  a 
black  baU  or  shape. 

In  America,  under  former  regulations,  a  tug  ^'  at  rest  "(</), 
and  a  sailing  ship  hove-to  (A),  were  held  not  to  be  under 
way.  The  decisions  are  contrary  to  the  English  cases ; 
but  the  definition  of  ^' under  way"  contained  in  the  existing 
regulations  sets  the  matter  at  rest. 

There  is  some  doubt  whether  lights  carried  elsewhere  The  regala- 
than  in  the  position  described  in  Art.  2  are  in  accordance  fi^^f^f^  ^^ 
with  the  law,  although  the  lights  are  visible  in  the  required  ships^  lights 
directions,  and  are  in  other  respects  sufficient  (t).    The  side  exaotly 
lights  must  be  so  fixed  that  their  range  is  such  as  is  de-  oXxerved. 
scribed  in  the  Article.    If  they  are  liable  to  be  unneces- 
sarily obscured  by  the  sails,  rigging,  or  other  part  of  the 
ship,  they  do  not  comply  with  the  law  (k). 

Minute  instructions  are  issued  by  the  Board  of  Trade  Board  of 
to  their  surveyors  with  regard  to  the  fixing  and  construe-  ^^^ 
tion  of  ships'  lights.    These  instructions  have  not  the  force  as  to  ships' 

lights. 


{d)  The  Indian  Chief,  U  P.  D.  24. 

{e)  The  Oeorge  Arkle,  Lush.  882 ; 
The  Buekhurst,  6  P.  D.  152. 

(/)  See  The  F.  Caland,  if\fra, 
p.  403. 

{a)  7%tf^mm«0,29Fed.Bep.3O4. 

Th)  TheAl/redayS2Yed.l3iep,d60, 

(t)  Upon  the  reg^ulations  of  1863, 
the  law  officers  of  the  CroTm  ad- 


Tised  that  it  was  not;  see  Pari. 
Paper,  No.  63  of  1874. 

(k)  The  Tirzah,  4  P.  D.  33  ;  The 
Magnet;  The  Luke  of  SiUherland ; 
The  Fanny  M.  Carvill,  L.  R.  4  A.  & 
E.  417 ;  The  Fanny  M,  Carvill  (on 
app.),  2  Asp.  Mar.  Law  Gas.  665 ; 
The  Duke  of  Buceleugh,  (1891)  A.  0. 
310;  7:%tf(7ifmiMM,63Fed.Bep.lia. 
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ArtiotoS. 


SHght  in- 
friogement  of 
the  reg^ula- 
tions  may  be 
immaterial. 


of  law,  SO  that  a  ship  should  be  held  in  fault  for  a  ooUidoii 
merely  because  her  lights  are  not  fitted  in  aooordance  with 
them  (/). 

A  ship  whose  side  lights  were  fixed  on  the  top  of  a 
galley,  or  deck  house,  seven  feet  high  and  siz  feet  broad, 
so  that  eaoh  light  was  seven  feet  inboard  from  the  ship's 
side,  was  held  not  to  be  in  fault,  the  lights  being  properly 
screened  and  visible  in  the  required  directions  (m). 

Although  the  requirements  of  Art.  2  are  not  exactly 
complied  with,  the  ship  guilty  of  the  infringement  will  not 
be  held  to  be  in  fault  for  a  collision  that  could  not  possibly 
have  been  caused  by  the  infringement  of  the  law.  In  The 
Fanny  M.  Carvill  (n)  it  was  held  that  the  lights  of  the 
other  ship  not  having  in  fact  been  seen  across  her  bow,  she 
was  not  in  fault  for  the  collision.  And  in  The  Duke  of 
Sutherland  (o)  one  of  two  ships  in  collision  was  held  not 
to  be  in  fault,  although  her  side  lights  were  partially 
obscured  by  the  cat-head,  the  obscuration  not  being  such 
as  would  have  prevented  the  other  from  seeing  the  former 
in  time  to  avoid  her  if  she  had  exercised  proper  skilL 
Again,  in  The  Chman  (/?),  a  trawler  carrying  a  bright 
mast-head  light  in  addition  to  side  lights  was  held  free 
from  blame  for  coUision  with  a  steamer,  on  the  ground 
that  those  on  board  the  steamer  not  having  seen  the  bright 
light,  it  could  not  possibly  have  contributed  to  the  colli- 
sion. 


(0  The  Magnet;  Ths  Duke  of 
Sutherlafid;  The  Fanny  M.  Carvill^ 
ubi  supra.  See  alRO  observations  of 
Dr.  Lnshington  in  Ihe  Samphire  y. 
The  Fanny  Seek,  Holt,  198,  as  to 
the  yalne  of  the  opinion  of  the 
Board  of  Trade  npon  ships'  lights. 

(iw)  The  City  of  Carlisle,  Br.  & 
Lash.  363 ;  The  Samuel  H,  Craw- 
fordy  6  Fed.  Rep.  906. 

(»)  L.  R.  4  A.  &  E.  417 ;  on  apt). 
2  Asp.  Mar.  Law  Gas.  666.  In 
The  Emperor  and  The  Lady  of  the 
JM»,  Holt,  87,  Lord  Chelmsford 


said  that  the  regulations  are  satia* 
fied  only  bj  a  *'  close  and  literal 
adherence  to  what  they  prescribe." 
Bnt  see  The  Fire  Queen,  supra,  p.  61. 

(o)  L.  R.  4  A.  &  E.  417.  Th4 
Duke  of  Bueeleuyh,  16  P.  D.  86, 
was  a  similar  case,  the  obacnration 
being  by  the  foot  of  the  fore  sail, 
but  the  positions  of  the  ships  being 
such  that  it  could  not  have  affected 
the  collision,  dp.  The  Hermod,  62 
N.  S.  670. 

{p)  6  Asp.  Mar.  Law  Gas.  476. 
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Before  the  enactment  of  36  &  37  Vict.  o.  86,  s.  17,  a  Article  2. 
Bailing  ship  was  held  not  to  be  in  fault,  even  upon  the 
assumption  that  her  side  lights  were  bo  fixed  in  the  mizen 
rigging  that  they  were  not  yisible  in  the  directions  required 
hj  the  regulations,  it  being  proved  that  the  other  vessel, 
a  steamship,  might,  by  slackening  her  speed  and  using 
proper  care,  have  avoided  her,  notwithstanding  the  sug- 
gested insufiBioiency  of  her  side  lights  (q).  And  in  another 
case  (r),  where  the  screens  of  one  ship  were  only  a  foot  in 
length,  and  the  side  lights  could  be  seen  across  the  bow,  it 
was  held  that  she  could  recover  against  the  other  ship  for 
a  collision,  it  being  proved  that  the  lights  were  not  in  fact 
seen  across  the  bow.  A  schooner's  side  lights  were  so 
screened  that  both  were  visible  to  a  person  standing  on  her 
own  deck  at  the  ship's  stem.  It  was  held  in  America 
that  they  were  not  in  accordance  with  the  law  (a).  And  a 
sloop  with  no  screens  to  her  side  lights  was  held  in  fault 
for  a  collision  with  another  vessel  also  in  fault  for  not 
keeping  dear  of  her  {t).  Under  the  existing  law,  however, 
any  infringement  of  the  regulations  as  to  lights,  which 
might  by  possibility  have  contributed  to  the  collision, 
would  be  held  to  be  negligence  contributing  to  the 
collision  (f<). 

Where  the  side  lights  were  fixed  to  the  pawl  bitts,  and 
the  other  ship  alleged  that  she  could  not  see  them,  it  was 
held  that  the  ship  so  carrying  them  was  in  fault  for  the 
collision  {x),  A  ship  having  in  tow  a  pilot  boat,  which 
carried  a  mast-head  light  and  no  side  lights,  was  held  in 
fault  (y).     So  where  a  steam  tug  carried  her  mast-head 

{q)  The  BougainviUe  ▼.  The  Joe.  {t)  The  Alabama^  10  Fed.  Bep. 

C.  Stevenson,  L.  B.  5  P.  C.  316.  394. 

(r)  The  Emperor  v.  The  Lady  of  (u)  The  Tirtah,  4  P.  D.  33 ;  The 

the  Lake,  Holt,  37,  202.  Dunelm,  9  P.  D.  164 ;  see  eupra^ 

(«)  The  Alhambra,  4  Fed.  Rep.  pp.  46  eeq. 

86 ;  but,  as  the  fault  did  not  oon-  {x)  The  New  Ed  y.  The  Oustav,  1 

tribute  to  the  oollisioii,  the  schooner  Mar.  Law  Gas.  O.  S.  407. 

waa  not  held  liable.  (y)  The  Mary  Eouneell^  4  P.  D. 

204. 
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ArttoleS. 


Yitabiilitj  of 
lights. 


Inspeotion  bj 
the  ooort. 


Special  lights 
in  the  Ayon 
and  else- 
where. 


and  side  lights  in  a  line,  lashed  to  a  bar  plaoed  on  the  top 
of  a  oook  house  on  deck,  four  feet  high  and  five  wide,  it 
was  held  (in  Ireland)  that  thej  were  improperly  placed, 
and  that  the  tug  was  in  fault  for  a  collision  which  occurred 
in  consequence  (z). 

It  is  not  dear  whether  the  distance  at  which  the  lights 
are  to  be  visible  is  stated  in  statute  or  nautical  miles.  In 
the  French  regulations  the  distance  is  given  as  deux  miUes. 

The  power  of  ordering  inspection  of  a  ship's  lights, 
alleged  to  be  deficient,  given  to  the  judge  of  the  Admi- 
ralty Court  by  statute  (a),  was  exercised  by  Sir  R.  Philli- 
more  in  The  Magnet  {b).  The  Trinity  masters  having 
inspected  them  and  found  them  visible  for  less  than  two 
miles,  the  ship  was  held  in  fault  under  the  statute  (c). 

In  the  tidal  parts  of  the  river  Avon  ^^  barges  and  other 
vessels  to  which  the  sea  regulations  do  not  apply "  are 
required  to  carry  a  bright  light  in  the  bows  showing  from 
right  ahead  ten  points  on  either  bow,  and  to  have  a  stem 
light  ready  to  show  on  either  quarter  to  an  overtaking 
ship  {d).  For  special  lights  in  the  Mersey  and  other 
rivers,  see  Appendix,  infra. 


Artiole  8. 

Lights  for 
steam  yessels 
towing. 


Article  3. 

A  steam  vessel^  w/ien  towing  another  vessel^  ahall^  in  addition 
to  her  side  lights,  carry  two  bright  white  lights  in  a  vertical 
line  on^  over  the  other,  not  less  tJian  six  feet  apart,  and  tcJien 
towing  more  than  one  vessel  shall  carry  an  additional  bright 
white  light,  six  feet  above  or  below  such  lights,  if  the  length  of 
the  tow,  measuring  from  the  stern  of  the  towing  vessel  to  the 
stern  of  the  last  vessel  towed,  exceeds  600  feet.    Each  of  these 


{z)  The  Louisa  and  The  City  of 
Faria,  Holt,  16. 

(a)  24  Vict.  0.  10,  s.  18. 

(h)  L.  B.  4  A.  &  E.  417. 

\e)  In  The  Duke  of  Buccleugh,  ubi 
eupra,  the  Trinity  Brethren  in- 
spected The    VanMiQy   with   her 


sails  set  and  her  lights  in  position, 
for  the  porpoae  of  seeing  the  effect 
of  the  former  in  ohsouring'  the 
latter. 

(<l)  Order   in  Council   of   26th 
Angosty  1892. 
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lights  shall  be  of  the  same  construction  and  character^  and 
shall  be  carried  in  the  same  position  as  the  white  light  men^ 
tioned  in  Article  2  (a),  except  the  additional  lights  which  may 
be  carried  at  a  height  of  not  less  than  fourteen  feet  above  the 
hull. 

8ttch  steam  vessel  may  carry  a  small  white  light  abaft  the 
funnel  or  after-mast  for  the  vessel  towed  to  steer  by^  but  such 
light  shall  not  be  visible  forward  of  the  beam. 

This  Axtiole  ooiresponds  with  Art.  4  of  the  Begulations 
of  1884.  The  provisions  as  to  (1)  the  distance  between 
the  lights,  (2)  the  additional  light  where  the  tow  exceeds 
600  feety  and  (3)  the  steering  light  are  new. 

The  distinguishing  lights  of  the  tug  are  '^  for  the  purpose 
of  warning  all  approaching  vessels  that  she  is  not  in  all 
respects  mistress  of  her  movements"  {e)j  and  to  show  that 
she  is  encumbered. 

The  regulations  contain  no  provision  for  lights  to  dis- 
tinguish a  sailing  ship  towing  another  vessel. 


Article  8. 


Article  4. 
(a)  A  vessel  whichjfrom  any  accident^  is  not  under  com*     Article  4. 


mand  shall  carry  at  the  same  height  as  the  white  light  men-  Lighte  and 
tioned  in  Article  2  (a),  where  they  can  best  be  seen^  andy  if  a  **8^***^  *®' 
steam  vessel^  in  lieu  of  that  lights  tuH>  red  lights  in  a  vertical  under  oom- 
line  one  over  the  other ^  not  less  than  six  feet  apart ^  and  of  such  °**^ 
a  character  as  to  be  visible  all  round  the  horizon  at  a  distance 
of  at  least  two  miles;  and  shall  by  day  carry  in  a  vertical  line 
one  over  the  otJier  not  less  than  six  feet  apart^  where  they  can 
best  be  seen^  two  black  balls  or  shapes  each  two  feet  in  diameter, 
{b)  A  vessel  employed  in  laying  or  in  picking  up  a  telegraph 
cable  shall  carry  in  the  same  position  as  the  white  light  men* 
tioned  in  Article  2  (a),  and  if  a  steam  vessel,  in  lieu  of  that 
light  J  three  lights  in  a  vertical  line  one  over  the  other^  not  less 


(e)  The  American  and  The  Syria,  L.  R.  6  F.  G.  127,  131. 
M.  D  D 
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ArtiA]«4.  than  three  feet  apart.  The  highest  and  lowest  of  these  lights 
shall  be  red^  and  the  middle  light  shall  be  whiter  and  they  shall 
be  of  such  a  character  as  to  be  visible  all  round  the  horizon  at 
a  distance  of  at  least  two  miles.  By  day  she  shall  carry  in  a 
vertical  line  one  over  the  other ^  not  less  than  six  feet  apart j 
where  they  can  best  be  seen^  three  shapes  not  less  than  Ucofeet 
in  diameter  J  of  which  the  highest  and  lowest  shall  be  globular 
in  shape  and  red  in  colour ^  and  the  middle  one  diamond  in 
shape  and  white. 

(c)  The  vessels  referred  to  in  this  Article^  when  not  making 
way  through  the  water^  shall  not  carry  the  side  lights,  but, 
when  making  way,  shall  carry  them. 

{d)  The  lights  and  shapes  required  to  be  shmcn  by  this 
Article  are  to  be  taken  by  other  vessels  as  signals  that  the 
vessel  showing  them  is  not  under  command^  and  cannot,  there' 
fore,  get  out  of  the  way. 

These  signals  are  not  signals  of  vessels  in  distress  and  re- 
quiring  assistance.     Such  signals  are  contained  in  Article  31. 

This  Article  oorresponds  with  Art.  5  of  the  Begulations 
of  1884,  from  which  it  differs  only  verbally. 

Steamboats  of  less  than  forty  tons,  steam  launches, 
sailing  and  rowing  craft  of  less  than  twenty  tons,  and  row 
boats  are  by  Art.  7  exempted  from  the  operation  of 
Art.  4  (a). 

The  words  of  paragraph  (a)  applying  the  Article  to  a 
ship  '^  which  from  any  accident  is  not  under  command  " 
are  vague,  and  have  already  given  rise  to  difference  of 
judicial  opinion.  In  the  ordinary  course  of  navigation  a 
ship  is  sometimes  not  under  command ;  a  steam  or  sailing 
ship  hove-to  in  heavy  weather,  a  sailing  ship  in  a  cakn,  a 
heavy  ship  in  stays,  a  vessel  with  her  anchor  down  but  not 
holding,  are  common  instances  of  such  a  case ;  but  it  is 
apprehended  that  Article  4  does  not  apply  in  such  circum- 
stances, which  can  scarcely  be  said  to  be  accidental.  A 
vessel  with  headway  on  her,  and  therefore  probably  able 
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to  steer,  may  be  "  not  under  command ''  within  the  mean-  Article  4. 
ing  of  the  Article,  for  it  directs  side  lights  to  be  carried  in 
such  circumstances,  presumably  for  the  purpose  of  indi- 
cating the  direction  of  her  head  and  course.  It  appears  to 
be  assumed  in  Art.  15  (e)  that  a  vessel  unable  to  get  out  of 
the  way  of  another  approaching  her,  or  unable  to  manoeuvre 
as  required  by  the  steering  and  sailing  rules,  is  a  vessel 
'^  not  under  command  " ;  but  it  is  not  clear  why  different 
words  are  used  to  express  the  same  thing. 

"Making  way  through  the  water"  appears  to  have  a 
different  meaning  from  "  under  way,"  which  by  the  Pre- 
liminary Article  is  interpreted  to  describe  a  ship  that  is 
not  at  anchor,  or  made  fast  to  the  shore,  or  aground.  The 
distinction  between  "  under  way "  and  "  having  no  way 
on  her"  is  strongly  marked  in  Art.  16  (a)  and  (b).  By 
Art.  11  a  ship  aground  in  or  near  a  fairway  is  required  to 
carry,  in  addition  to  her  riding  lights,  the  two  red  lights 
of  a  vessel  not  under  conmiand  within  the  meaning  of 
Art.  4  (a)  (/). 

Art.  4  does  not  in  terms  exclude  the  operation  of  the 
^*  meeting  "  and  '^  crossing  "  and  other  rules  of  navigation 
for  vessels  approaching  each  other  with  risk  of  collision. 
It  would  seem  that,  so  far  as  she  is  able,  she  must  comply 
with  those  rules. 

Art.  4  (a)  has  no  application  to  ships  at  anchor ;  but, 
as  abready  pointed  out,  by  Art.  11  it  is  made  to  apply  to  a 
ship  aground  in  or  near  a  fairway. 

The  P.  Caland  {g)  is  an  important  decision  upon  the 
corresponding  Article  of  the  Begulations  of  1884.  A 
steamship,  owing  to  a  breakdown  of  one  of  her  cylinders, 
was  able  to  use  one  engine  only,  with  which  she  was  able 
to  maintain  a  speed  of  from  four  to  five  knots.    She  had 

(/)  In  Gennany,  this  was  so  6  Asp.  Mar.  Law  Gas.  39,  note, 

held  under  the  Begi^tions  of  1884,  {g)  (1893)  App.  Gas.  207 ;  in  the 

which  contained  no  proyision  for  a  Goort  of  Appeal,  (1892)  P.  191. 
ship  aground:  The  John  Johimuan, 

D  d2 
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Articled  the  red  Kghts  exhibited,  but  no  side  lights.  In  the  House 
of  Lords  she  was  held  in  fault,  both  for  exhibiting  the  red 
lights  and  for  not  exhibiting  her  side  lights.  In  the 
Court  below  Jeune,  J.,  expressed  the  opinion  that  if  a 
vessel  is  able  to  oomplj  with  the  sailing  rules  for  vessels 
approaching  each  other  with  risk  of  collision,  she  is  not 
justified  in  exhibiting  the  red  lights ;  and  in  the  Court  of 
Appeal  Fry,  L.  J.,  took  a  similar  view.  In  the  Court  of 
Appeal  Lord  Esher,  M.  E.,  said  that  a  vessel  that  is,  in 
fact,  under  command,  is  not  justified  in  exhibiting  the 
three  red  lights,  merely  because  she  may  shortly  be  out  of 
command.  Lord  HerscheU,  C,  in  the  House  of  Lords, 
said  that  this  was  too  narrow  a  view  of  the  regulation,  and 
that  a  steamship  with  her  machinery  in  such  a  condition 
that  she  might  at  any  moment  be  unable  to  keep  out  of 
the  way  of  an  approaching  vessel  would  be  justified  in 
showing  the  three  red  lights,  and  not  the  less  so  because 
she  was  able  to  keep  moving  ahead ;  but  that  it  must 
depend  upon  circumstances  whether  she  is  justified  in 
moving  ahead  at  all.  Lord  Watson  concurred  in  this 
view  of  the  law* 

In  The  Faedrelandet  (ff)  it  was  held  that  a  steamship 
riding  in  the  sea  to  her  chains,  with  anchors  unshackled, 
should  exhibit  the  three  red  lights. 

In  The  Buckhurst  {gg),  a  sailing  ship  parted  from  her 
anchors  in  a  gale  and  drove  over  Cardiff  sands,  so  that 
she  injured  her  rudder  and  became  unmanageable.  She 
did  not  exhibit  the  three  red  lights,  but  it  was  held  that 
she  was  not  therefore  to  be  held  in  fault  under  36  &  37 
Vict.  c.  86,  s.  17.  The  importance  of  the  decision,  how- 
ever, is  lessened  by  the  finding  of  the  learned  judge  that 
the  circumstances  made  a  departure  from  the  regulations 
necessary,  and  that  the  absence  of  the  lights  could  not 
have  contributed  to  the  collision. 

{g)  (1896)  P.  206.  {gg)  6  P.  D.  162. 
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Article  6. 
A  sailing  vessel  under  way,  and  any  vessel  being  towed,     Artlele  0. 


shall  carry  the  same  lights  as  are  provided  by  Article  2  for  a  LifhtB  for 
steam  vessel  under  icay,  unth  the  exertion  of  the  white  lights  ®*™fif  ^^P** 
mentioned  thereiny  which  they  shall  never  carry. 

This  Article  oorresponds  with  Article  6  of  the  Eegula- 
tions  of  1884. 

A  ship  hove-to  is  under  way  within  the  meaning  of  "  Under 
Article  6  (h).    It  was  so  held  under  the  Eegulations  of  ^adagot 
1863  (t) ;   and  a  ship  hove-to  comes  under  the  steering  *^o  term, 
and  sailing  rules  (J). 

There  was  formerly  doubt  whether  trawlers  at  work 
were,  by  the  Regulations  of  1863,  required  to  carry  the 
lights  of  ships  under  way  (k) ;  it  has  since  been  decided 
that  they  were  (/).  In  America  a  lobster  boat  "  fast  to  " 
her  trawl,  and  on  the  port  tack,  was  held  not  to  be  in 
fault  because  she  failed  to  keep  out  of  the  way  of  a  schooner 
on  the  starboard  tack,  and  the  schooner  was  held  alone  in 
fault  for  the  collision  (m). 

A  vessel  coming  to  an  anchor  while  hauling  down  her 
jibs,  and  having  little  or  no  way  on  her,  was  carrying  her 
side  lights ;  it  appears  that  she  was  right  in  doing  so  (n). 

It  has  been  said  that,  where  a  vessel  parted  from  her 
anchors  and  drove  over  a  sand  in  an  unmanageable  state, 
owing  to  her  rudder  being  disabled,  it  would  have  been 
wrong  for  her  to  have  exhibited  her  side  lights  (o). 


(h)  See  the  definition,  tupraf 
p.  387. 

(t)  The  Fennayhania,  3  Mar.  Law 
Gas.  O.  S.  477  ;  and  the  Supreme 
Court  of  the  IJ.  S.  came  to  the  same 
decision  upon  the  same  facts :  The 
Pmntylvania,  19  WaU.  125. 

(j)  The  RoMlie,  6  P.  D.  245 ; 
The  City  of  London,  Swa.  245  ;  The 
Jameti  ibid,  55.  The  words  of  the 
regulation  under  which  these  cases 
were  decided  are  *' under  sail." 
See  Swab.  App.  1,  for  these  rules. 
The  same  words,  *' under   sail," 


occur  in  the  rules  made  under 
17  &  18  Vict.  c.  104,  8. 295.  As  to 
"  under  way,"  see  pp.  387,  396. 

(A;)  See  The  Robert  and  Ann  and 
The  Lloyde,  Holt,  55 ;  The  £dith, 
Ir.  Bep.  10  Eq.  345  ;  The  English^ 
man,  3  P.  D.  18. 

J'fl  The  Dunelm^   9  P.   D.    164; 
ra,  p.  417. 

(m)  The  Nellie  Clarke  50  Fed. 
B^.  585. 

(»)   The  Adriaiie,   3  AjBp.  Mar. 
Law  Gas.  16. 
(o)  The  Suekhuret,  6  P.  D.  152, 


406  THE  BEGUIATIONS, 

Article  6. 
Article  6.  Whenever^  as  in  the  case  of  small  vessels  during  hadtoeather^ 


Special  lighta   the  green  and  red  side  lights  cannot  be  fixed^  these  lights  shall 
vc»^Sr^  Je  kept  at  handy  lighted  a^id  ready  for  use ;  and  shall,  on  the 

approach  of  or  to  other  vessels,  be  exhibited  an  their  respective 
sides  in  sufficient  time  to  prevent  collision,  in  such  manner  as 
to  make  them  most  visible,  and  so  that  the  green  light  shxill 
not  be  seen  on  the  port  side,  nor  the  red  light  on  the  starboard 
side,  nor,  if  practicable,  more  than  two  points  abaft  the  beam 
on  their  respective  sides. 

To  make  the  use  of  these  portable  lights  more  certain  and 
easy,  the  lanterns  containing  them  shall  each  be  painted  outside 
with  the  colour  of  the  light  they  respectively  contain  and  shall 
be  provided  teith  proper  screens. 

This  Article  is  almost  identical  with  Article  7  of  the 
Regulations  of  1884. 
What  veflBeLi       It  is  not  easy  to  see  to  what  yessels  the  Article  has 
theu  side        application.    Art.  10  provides  for  boats,  and  there  are  few 
^^^  ^^         craft  other  than  boats  in  which  side  lights  "  cannot  be 
fixed  "  and  carried,  even  in  the  worst  weather,  if  properly 
fitted.     It  was  assumed  in  a  case  in  Ireland  that  a  full- 
decked  trawler  of  41  tons  cannot  conveniently  work  her 
trawl  with  side  lights  fixed,  and  that  such  a  vessel  may 
carry  them  on  deck,  even  in  fine  weather  and  when  not  at 
work  (p).    This  can  scarcely  have  been  the  intention  of 
the  framers  of  Art.  6. 

If  a  vessel  seeks  to  excuse  herself  for  not  having  her 
side  lights  fixed  in  their  proper  place,  the  burden  is  on 
her  to  prove  that  the  lights  could  not  with  safety  be  carried 
fixed.  In  the  case  of  a  brig  of  255  tons  (q),  and  in  another 
case  of  a  vessel  of  239  tons  (r),  the  Court  appears  to  have 

(p)  The  Margaret  9jATh$TtMear,  (q)  The  Zivingttone,  Sw&h.  Adm. 

Holt,  44.  519  ;  Bee  also  The  Calla,  ibid.  466. 

(r)  The  I%reah,  4  P.  D.  33. 
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doubted  whether  it  was  practicable  in  bad  weather  to  carry     ^^^^^  ^' 
them  fixed  in  the  usual  places.    It  is  submitted  that  such 
vessels  would  not  come  within  the  operation  of  Art.  6. 


Article  7. 
Steam  vessels  of  less  than  forty ^  and  vessels  under  oars  or     Article  7. 


sails  of  less  than  twenty  tons  gross  tonnage^  respectively ^  and  Lights  for 
rowing  boatSy  when  under  way^  shall  not  be  obliged  to  carry  "™*^  °"^*' 
the  lights  mentioned  in  Article  2  (a),  (6),  and  (c),  but  if  they 
do  not  carry  them  they  shall  be  provided  with  the  following 
lights : — 

1.  Steam  vessels  of  less  than  forty  torn  shall  carry — 

(a)  In  the  fore-part  of  the  vessel^  or  on  or  in  front  of 
the  funnely  where  it  can  best  be  seen^  and  at  a 
height  above  the  gunwale  of  not  less  than  nine  feet, 
a  bHght  white  light  constructed  and  fixed  as  pre* 
scribed  in  Article  2  (a),  and  of  such  a  character 
as  to  be  visible  at  a  distance  of  at  least  two  miles; 

{b)  Oreen  and  red  side  lights  construeted  and  fixed  as 
prescribed  in  Article  2  (b)  and  (c),  and  of  such  a 
character  as  to  be  visible  at  a  distance  of  at  least 
one  miUy  or  a  combined  lantern  shounng  a  green 
light  and  a  red  light  from  right  ahead  to  two 
points  abaft  the  beam  on  their  respective  sides. 
Such  lantern  shall  be  carried  not  less  than  three 
feet  below  the  white  light, 

2.  Small  steamboatSy  such  as   are    carried  by  seagoing 

vessels,  may  carry  the  white  light  at  a  less  height  than 
nine  feet  above  the  gunwale,  but  it  shall  be  carried 
above  the  combined  lantern  mentioned  in  sub-divi' 
sum  1  (6). 

3.  Vessels  under  oars  or  sails  of  less  than  twenty  tons 

shall  have  ready  at  hand  a  lantern  with  a  green  glass 
on  one  side  and  a  red  glass  on  the  other,  which,  on  the 


408 

Artiole  7. 


THE  REGULATIONS. 

approach  of  or  to  other  vesseh^  shall  be  exhibited  in 
sufficient  time  to  prevent  colli^ion^  so  that  the  green 
light  shall  not  be  seen  on  the  port  side  nor  the  red 
light  on  the  starboard  side. 

4.  Ratcing  boats,  whether  under  oars  or  sail,  shall  have 
ready  at  hand  a  lantern  shotoing  a  white  light,  which 
shall  be  temporarily  exhibited  in  sufficient  time  to 
prevent  collision. 

The  vessels  re/erred  to  in  this  Article  shall  not  be  obliged  to 
carry  the  lights  prescribe  by  Article  4  (a),  and  Article  11, 
last  paragraph. 

This  Artide  is  new. 


Artiole  8. 

Lights  for 
Dilot  boats. 


Article  8. 

Pilot  vessels,  when  engaged  on  their  station  on  pilotage 
duty,  shall  not  show  tJie  lights  required  for  other  vessels,  but 
shall  carry  a  white  light  at  the  mast-head  visible  all  round  the 
horizon,  and  shall  also  exhibit  a  flare-up  light  or  flxire-up 
lights  at  short  intervals,  which  shall  never  exceed  fifteen 
minutes. 

On  the  near  approach  of  or  to  other  vessels,  they  shall  have 
their  side  lights  lighted,  ready  for  use,  and  shall  flash  or  show 
them  at  short  intervals  to  indicate  the  direction  in  which  they 
are  heading,  but  the  green  light  shall  not  be  shown  on  the  port 
side,  nor  the  red  light  on  the  starboard  side. 

A  pilot  vessel  of  such  a  class  as  to  be  obliged  to  go  alongside 
of  a  vessel  to  put  a  pilot  on  board  may  show  tJie  white  light, 
instead  of  carrying  it  at  the  mast-head,  and  may,  instead  of 
the  coloured  lights  above  mentioned,  have  at  hand  ready  for 
use  a  lantern  with  a  green  glass  on  the  one  side  and  a  red  glass 
on  the  other,  to  be  used  as  prescribed  above. 

Pilot  vessels,  when  not  engaged  on  their  station  on  pilotage 
duty,  shall  carry  lights  similar  to  those  of  other  vessels  of  their 
tonnage. 
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A  steam  pilot  vessel  excltmvely  employed  for  the  service  of  Article  8. 
pilots  licensed  or  certified  hy  any  pilotage  authority  or  the 
Committee  of  any  pilotage  district  in  the  United  Kingdom 
uhen  engaged  on  her  station  on  pilotage  duty  and  in  British 
tcaters  and  not  at  anchor ^  shall  in  addition  to  the  lights  required 
for  all  pilot  boats^  carry  at  a  distance  of  eight  feet  below  her 
tchite  mast-head  light  a  red  light  visible  all  round  the  horizon 
and  of  such  a  character  as  to  be  visible  on  a  dark  night  with 
a  clear  atmosphere  at  a  distance  of  at  least  two  milesj  and  also 
the  coloured  side  lights  required  to  be  carried  by  vessels  when 
under  way. 

When  engaged  on  her  station  on  pilotage  duty  and  in  British 
waters  and  at  anchor  she  shall  carry  in  addition  to  the  light 
required  for  all  pilot  boats  the  red  light  above  mentioned  but 
not  the  coloured  side  lights. 

When  not  engaged  on  her  station  on  pilotage  duty  she  shall 
carry  the  same  lights  as  other  steam  vessels. 

This  Aitiole  corresponds  (with  certain  additions)  with 
Art.  9  of  the  regulations  of  1884.  The  paragraphs  as  to 
steam  pilot  boats  were  added  by  Orders  in  Council  of  18th 
May  and  7th  July,  1897. 

It  has  been  held  that  a  pilot  boat  in  tow  of  the  ship  to 
which  she  had  supplied  the  pilot  was  in  fault  for  carrying 
her  mast-head  light  {s). 

A  boat  serving  ships  with  pilots  would  seem  to 
be  a  "pilot  vessel"  whether  the  pilots  held  licences 
or  not(^). 

A  pilot  vessel  is  "  engaged  on  her  station  on  pilotage 
duty,"  not  only  whilst  she  is  actually  putting  a  pilot  on 
board  or  taking  him  out  of  a  ship,  but  whilst  she  is  cruising 
and  on  the  look-out  for  ships  {u). 

(«)  The  Mary  S^otmsell,  4  P.  D.  (u)  It  has  been  stated  that  in  the 

204.  Hooffhly  the  pilot  brigs  carry  their 

(0  See  The  Mary  MounteU,  supra,      side  lights  and  obscure  them  only 

-whilst  patting  ont  a  pilot. 
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A  ship  that  ran  down  the  boat  from  which  she  was  taking 
her  pilot  was,  in  Amerioa,  held  alone  in  fault,  though  the 
pilot  boat  had  a  wrong  light  (x) ;  but  in  another  case  the 
pilot  boat  was  held  to  be  in  fault  for  not  complying  with 
the  regulations  whilst  she  was  approaching  the  vessel  she 
had  served  in  order  to  pick  up  her  skiff  (y).  In  a  case 
where  two  competing  pilot  boats  (a  steamer  and  a  schooner) 
collided,  it  was  held  that  neither  was  in  fault  (2). 

The  object  of  the  special  lights  for  a  pilot  boat  is,  not  only 
to  apprise  other  vessels  of  the  presence  of  a  pilot,  but  also  to 
enable  them  to  keep  clear  of  her  (a). 

It  has  been  held  in  America  that  it  is  no  breach  of  the 
regulations,  nor  is  it  negligence,  not  to  answer  a  pilot 
boat's  flare  {b).  Where  a  sailing  ship  by  burning  a  flare 
in  answer  to  a  steamship's  blue  light  misled  the  latter 
into  thinking  that  she  was  a  pilot  boat,  the  sailing  ship 
was  held  in  fault  (c).  The  duty  of  a  steamship  to  stop 
when  taking  her  pUot  on  board  has  been  insisted  on  (d). 

As  to  signals  for  ships  wanting  pilots,  see  above, 
p.  394. 


Artiel6  9. 


Art.  10,  of 
1884. 


Article  9.     {See  below.) 

This  Article,  dealing  with  regulations  affecting  fish- 
ing boats,  will  shortly  be  promulgated  (e).  Meanwhile 
Article  10  of  the  regulations  of  1884  (see  Order  in 
Council  of  27th  November,  1896),  remains  in  force.  It 
is  as  f  oUows : 

Open  boats  and  fishing  vessels  of  less  than  twenty  tons  net 
registered  tonnage^  when  under  way^  and  when  not  having  their 


(a?)  The  City  of  JFashinffton,  2 
Oi^,  31 ;  but  see  The  Haoerton^ 
31  Fed.  lUnp.  663. 

/)  The  Leo,  34  Fed.  Kep.  140. 
(z)  The  Pilot,  20  Fed.  Rep.  870. 
The  HavertOHf  ubi  supra. 
The  Oambutdoonf  30  Fed.  Bep. 


704. 

{e)  The  IFiseoMin,  26  Fed.  Rep. 
283,  affirming  23  Fed.  Rep.  831. 

{d)  The  Columbia,  29  Fed.  Rep. 
704. 

(e)  See  note  to  Order  in  Gonnoil 
of  27th  Not.  1896. 
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nets^  trawhf  dredges^  or  lines  in  the  water,  shall  not  be  obliged     Artiele  9. 
to  carry  the  coloured  side  lights  ;  but  every  such  boat  and  vessel    .      .^    ^ 
shall,  in  lieu  thereof,  have  ready  at  hand  a  lantern  with  a  green  1884. 
glass  on  one  side  and  a  red  glass  on  the  other  side,  and  on 
approaching  to   or  being  approached  by  another  vessel,  such 
lantern  shall  be  exhibited  in  sufficient  time  to  prevent  collision, 
so  that  the  green  light  shall  not  be  seen  on  the  port  side,  nor  the 
red  light  on  the  starboard  side. 

ThefoUou)ing  portion  of  this  Article  applies  only  to  fishing 
vessels  and  boats  when  in  the  sea  off  the  coast  of  Europe  lying 
north  of  Cape  Finisterre : — 

(a)  All  fishing  vessels  and  fishing  boats  of  twenty  tons  net 
registered  tonnage  or  upwards,  when  under  way  and  when  not 
required  by  the  /olio wing  regulations  in  this  Article  to  carry 
and  show  the  lights  therein  named,  shall  carry  and  show  the 
same  lights  as  other  vessels  under  way. 

(b)  All  vessels  when  engaged  in  fishing  with  drift  nets  shall 
exhibit  two  white  lights  from  any  part  of  the  vessel  where  they 
can  be  best  seen.  Such  lights  shall  be  placed  so  that  the  vertical 
distance  between  them  shall  be  not  less  than  six  feet,  and  not 
more  than  ten  feet ;  and  so  that  the  horizontal  distance  between 
them,  measured  in  a  line  with  the  keel  of  the  vessel,  shall  be  not 
less  than  five  feet  and  not  more  than  ten  feet.  The  lower  of 
these  two  lights  shall  be  the  more  forward,  and  both  of  them 
shall  be  of  such  a  character,  and  contained  in  lanterns  of  such 
construction,  as  to  show  all  round  the  horizon,  on  a  dark  night 
with  a  clear  atmosphere,  for  a  distance  of  not  less  than  three 
miles. 

(c)  A  vessel  employed  in  line  fishing  with  her  lines  out  shall 
carry  the  same  lights  as  a  vessel  when  engaged  in  fishing  with 
drift  nets. 

(d)  If  a  vessel  when  fishing  becomes  stationary  in  consequence 
of  her  gear  getting  fast  to  a  rock  or  other  obstruction,  she  shall 
show  the  light  and  make  the  fog  signal  for  a  vessel  at  anchor. 

(e)  Fishing  vessels  and  open  boats  may  at  any  time  use  a 
flare-up  in  addition  to  the  lights  which  they  are  by  this  Article 
required  to  carry  and  show.  All  fiare-up  lights  exhibited  by  a 
vessel  when  trawling,  dredging,  or  fishing  with  any  kind  of  drag 
net,  shall  be  shown  in  the  after  part  of  the  vessel,  excepting  that, 
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Artiele  9.      if  the  veisel  is  hanging  by  the  stem  to  her  trawl,  dredge,  or  drag 

Art,  10  of       ^^^*  ^^^  shall  be  exhibited  from  the  bow, 

1884.  (f)  Every  fishing  vessel  and  every  open  boat  when  at  anchor 

between  sunset  and  sunrise  shall  exhibit  a  white  light  visible  all 
round  the  horizon  at  a  distance  of  at  least  one  mile, 

(g)  In  fog,  mist,  or  falling  snow,  a  drift  net  vessel  attached  to 
her  nets,  and  a  vessel  when  trawling,  dredging,  or  fishing  with 
any  kind  of  drag  net,  and  a  vessel  employed  in  line  fishing  with 
her  lines  out,  shall  at  intervals  of  not  more  than  two  minutes 
make  a  blast  with  her  fog  horn,  and  ring  her  bell  alternately. 

An  Order  in  Council  of  SOth  December,  1884,  modifies  and 
adds  to  tliis  Article,  as  regards  British  fisMng  craft  in  the 
seas  of  the  coasts  of  Europe  north  of  Cape  Finisterre.  After 
reciting  the  powers  to  modify  the  Begulations  giyen  bj  25  & 
26  Yict.  c.  63,  and  the  above  Articles  3,  6,  and  10,  the  Order 
proceeds  as  follows : — 

Ord,  in  Council,  ^^  regards  steam  vessels  engaged  in  trawling  when  utider 
30M2>«.1884.  sicam,  such  vessels,  if  of  twenty  tons  gross  register  tonnage  or 
upwards,  and  having  their  trawls  in  the  water,  and  not  being 
stationary  in  consequence  of  their  gear  getting  fast  to  a  rock  or 
other  obstruction,  shall  between  sunset  and  sunrise  either  carry 
and  show  the  lights  required  by  the  said  recited  Article  3  of  the 
regulations  aforesaid,  or  shall  carry  and  show  in  lieu  thereof 
and  in  substitution  therefor,  but  not  in  addition  thereto,  other 
lights  of  the  description  set  forth  in  Part  I.  of  the  Schedule 
hereto. 

As  regards  sailing  vessels  engaged  in  trawling,  such  vessels,  if 
of  twenty  tons  net  register  tonnage  or  upwards,  and  having  their 
trawls  in  the  water,  and  not  being  stationary  in  consequence  of 
their  gear  getting  fast  to  a  rock  or  other  obstruction,  shall 
between  sunset  and  sunrise  either  carry  and  show  the  lights 
required  by  the  said  recited  Article  6  of  the  regulations  afore- 
said, or  shall  carry  and  show  in  lieu  thereof,  and  in  substitution 
therefor,  but  not  in  addition  thereto,  other  lights  of  the  descrip- 
tion set  forth  in  Part  II.  of  the  Schedule  hereto. 

The  red  and  green  lights,  which  are  by  this  Order  permitted 
as  aforesaid  to  be  carried  in  lieu  of  the  lights  required  by 
Article  3  and  Article  6  of  the  said  recited  regulations  respec^ 
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iivehf,  shall  be  of  such  a  character  as  to  be  visible  at  a  distance      Article  9. 
of  not  less  than  two  miles  on  a  dark  night  with  a  clear  atmo-  OrdAnCdunoil 
sphere.  ZOthJOecASSi. 

And  her  Majesty  is  pleased  farther  to  direct  that  steam 
vessels  of  twenty  tons  gross  register  tonnage  or  upwards,  and 
sailing  vessels  of  twenty  tons  net  register  tonnage  or  upwards, 
engaged  in  trawling,  when  under  way  between  sunset  and  sunrise, 
but  not  having  their  trawls  in  the  water,  shall,  if  steamships, 
carry  and  show  the  lights  required  by  Article  3  above  recited, 
and,  if  sailing  ships,  shall  carry  and  show  the  lights  required  by 
Article  6  above  recited.  Provided,  however,  that  the  modifica- 
tions and  additions  set  forth  in  Parts  I,,  II,,  of  the  Schedule 
hereto  shall  not  be  applicable  to  the  fishing  vessels  and  boats  of 
any  foreign  country,  unless  and  until  the  same  shall  have  been 
made  applicable  thereto  by  Order  in  Council, 

SCHEDTTLE. 


Pabt  I. — Steam  Vessels. 

(1)  On  or  in  front  of  the  fore-mast  head,  and  in  the  same 
position  as  the  white  light  which  other  steamships  are  required 
to  carry,  a  lanthorn  showing  a  white  light  ahead,  a  green  light 
on  the  starboard  side,  and  a  red  light  on  the  port  side.  Such 
lanthorn  shall  be  so  constructed,  fitted,  and  arranged,  as  to  show 
an  uniform  and  unbroken  white  light  over  an  arc  of  horizon  of 
four  points  of  the  compass,  and  an  uniform  and  unbroken  green 
light  over  an  arc  of  the  horizon  of  ten  points  of  the  compass,  and 
an  uniform  and  unbroken  red  light  over  an  arc  of  the  horizon  of 
ten  points  of  the  compass  ;  and  it  shall  be  so  fixed  as  to  show  the 
white  light  from  right  ahead  to  two  points  on  the  bow  on  each 
side  of  the  ship,  the  green  light  from  two  points  on  the  starboard 
bow  to  four  points  abaft  the  beam  on  the  starboard  side,  and  the 
red  light  from  two  points  on  the  port  bow  to  four  points  abaft 
the  beam  on  the  port  side  ;  and  (2)  a  white  light  in  a  globular 
lanthorn  of  not  less  than  eight  inches  in  diameter,  and  so  con- 
structed as  to  show  a  clear,  uniform,  and  unbroken  light  all 
round  the  horizon;  the  lanthorn  containing  such  white  light 
shall  be  carried  lower  than  the  lanthorn  shounng  the  green, 
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Artiele  9.  lohiie,  and  red  lights  as  aforesaid,  so,  however ,  thai  the  vertical 
distance  between  them  shall  not  be  less  than  six  feet  nor  more 
than  twelve  feet. 

Paet  II. — Sailing  Vessels. 

(1)  On  or  in  front  of  the  fore-mast  head,  a  lanthom  having  a 
green  glass  on  the  starboard  side  and  a  red  glass  on  the  port  side, 
so  constructed,  fitted,  and  arranged  that  the  red  and  green  do  not 
converge,  and  so  as  to  show  an  uniform  and  unbroken  green  light 
over  an  arc  of  the  horizon  of  twelve  points  of  the  compass,  and 
an  uniform  and  unbroken  red  light  over  an  are  of  the  horizon  of 
twelve  points  of  the  compass,  and  it  shall  be  so  fixed  as  to  show 
the  green  light  from  right  ahead  to  four  points  abaft  the  beam  on 
the  starboard  side,  and  the  red  light  from  right  ahead  to  four 
points  abaft  the  beam  on  the  port  side  ;  and  (2)  a  white  light  in 
a  globular  lanthom  of  not  less  than  eight  inches  in  diameter,  and 
so  constructed  as  to  show  a  clear,  uniform,  and  unbroken  light 
all  round  the  horizon.  The  lanthom  containing  such  white  light 
shall  be  carried  lower  than  the  lanthom  showing  the  said  green 
and  red  lights  as  aforesaid,  so,  however,  that  the  vertical  distance 
between  them  shall  not  be  less  than  six  feet  and  not  more  than 
twelve  feet. 

A  further  modification  of  Art.  10  was  made  by  Order  in 
Council  of  24tli  June,  1885.  By  it  British  sailing  trawlers,  in 
the  seas  north  of  Finisterre,  when  fishing  and  not  stationary, 
were  authorized,  instead  of  the  lights  mentioned  in  Art.  6  of 
the  Begulations  of  1884,  and  in  the  Order  in  Council  of  30th 
December,  1884,  to  carry  and  show  : 

Ord,  in  Council,  A  white  light  in  a  globular  lanthom  of  not  less  than  eight 
1886  ^^^*  inches  in  diameter,  and  so  constructed  as  to  show  a  clear, 
uniform,  and  unbroken  light  all  round  the  horizon,  and  visible 
on  a  dark  night  with  a  clear  atmosphere  for  a  distance  of  at 
least  two  miles  ;  and  also  a  sufficient  supply  of  red  pyrotechnic 
lights  which  shall  each  burn  for  at  least  thirty  seconds,  and 
shall,  when  so  burning,  be  visible  for  the  same  distance  under 
the  sam^  conditions  as  the  white  light.  The  white  light  shall  be 
shown  from  sunset  to  sunrise,  and  one  of  the  red  pyrotechnic 
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lights  shall  be  shown  on  approaching,  or  on  being  approached  by      Article  9. 
another  ship  {ee)  or  vessel  in  sufficient  time  to  prevent  collision. 

It  will  be  observed  that  Art.  10  of  the  Eegulations  of 
1884  relates  only  to  fishing  vessels  in  oertain  waters ;  and 
the  addition  made  by  the  Order  in  Council  of  30th  Decem- 
ber, 1884,  only  to  British  craft  (/).  The  law  as  to  other 
oraft,  and  to  all  fishing  craft  in  other  waters,  is  in  an 
unsatisfactory  state.  To  ascertain  what  are  the  proper 
lights  for  a  fisherman,  to  whom  Art.  10  does  not  apply,  it 
is  necessary  to  examine  the  following  Acts  of  Parliament 
and  Orders  in  Councn :— 6  &  7  Vict.  c.  79 ;  25  &  26  Vict, 
c.  63 ;  31  &  32  Vict.  o.  45  ;  38  Vict.  o.  15  ;  40  &  41  Vict, 
c.  42 ;  46  &  47  Vict.  o.  22 ;  Orders  in  Council  of  the 
following  dates :  9th  January,  1863  ;  6th  January,  1869 ; 
14th  August,  1879;  24th  March,  1880;  26th  August, 
1881 ;  18th  August,  1882 ;  23rd  August,  1883 ;  2nd 
February,  1884  ;  and  a  notice  pursuant  to  46  &  47  Vict. 
c.  22,  s.  29,  and  dated  26th  March,  1884,  and  gazetted 
28th  March,  1884,  that  the  Sea  Fisheries  Act,  1883,  is  to 
come  into  force  on  the  15th  May,  1884.  It  is  probably 
intended  eventually  to  apply  Art.  10  to  all  foreign  fisher- 
men. It  is  to  be  hoped  that  this  will  be  done,  or  that  the 
law  with  regard  to  fishermen's  lights  wiU  be  reduced  to  a 
more  satisfactory  state  than  it  is  in  at  present.  The  exist- 
ing law,  which  provides  different  lights  for  fishing  craft  of 
different  countries,  many  of  which  fish  in  the  same  waters, 
must  lead  to  difficulties,  both  at  sea  and  in  the  law  courts. 
The  Orders  in  Council  of  30th  December,  1884,  which 
enable  British  craft  to  carry  lights  different  from  all  other 
countries,  and  that  of  17th  November,  1888,  which  excepts 

{ee)  /.«.,  with  rusk  of  oollifiion,  Begnlations  of   1880,  which   re- 

The  Ortofi,  (1891)  P.  307.  32P^^  altogether  different  lights. 

(/)  The  Kegulations  of  1884  were  The  Kegulations  of   1880  will  be 

applied  only  to  British  ships  and  to  found  in  Maude  &  Pollock,  2nd  ed. 

theshipsof  oertain  foreign  countries.  vol.  2,  pp.  176  teq.y  and  in  Order  in 

The  fiwing  craft  of  other  countries  C!ouncil  of  14th  August,  1879. 
are  still  subject  to  Art.  10  of  the 
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Artiela  9.  Daniah  fishing  craft  from  the  operation  of  Art.  10,  aggra- 
vate these  difficulties. 

There  is  a  difficulty  with  regard  to  the  lights  of  French 
fishing  boats  off  the  coasts  of  France  north  of  Gape  Oris 
Nez.  By  the  Regulations  of  1884,  applied  to  French 
craft  by  Order  in  Council  of  9th  September,  1884,  and 
by  46  &  47  Vict.  c.  22,  s.  6,  and  Art.  24  of  the  First 
Schedule  to  that  Act,  they  are  required  to  carry  the  lights 
specified  in  Art.  10  of  the  Begulations  of  1884.  By 
46  &  47  Vict,  a  22,  s.  24,  re-enacting  6  &  7  Vict. 
0.  79,  Sched.  1,  Art.  53,  they  are  required,  in  the  waters 
above  mentioned,  to  carry  the  lights  specified  in  the  last- 
mentioned  Act.  The  two  enactments  are  inconsistent, 
and  it  remains  to  be  decided  which  is  applicable  at  the 
present  day. 

The  Sea  Fisheries  Act,  1883  (^),  above  mentioned,  gives 
certain  powers  to  sea  fishery  officers  with  reference  to  the 
inspection  of  the  lights  of  British  fishing  boats  in  the 
North  Sea,  as  defined  by  that  Act,  similar  to  those  given 
to  surveyors  by  the  Merchant  Shipping  Acts  {h). 

Art.  24  of  the  First  Schedule  to  46  &  47  Vict.  o.  22, 
requires  the  boats  of  the  nations  who  are  parties  to  the 
Convention  scheduled  to  the  Act,  namely,  Ghreat  Britain, 
Germany,  Belgium,  Denmark,  France, The  Netherlands (t), 
to  conform  to  the  regulations  as  to  lights  made  under 
25  &  26  Vict.  c.  63,  and  for  the  time  being  agreed  to  by 
the  parties  to  the  Convention  (A). 

Before  the  enactment  of  the  Regulations  of  1884  there 
was  some  difficulty  in  determining  whether  a  trawler  at 
work  was  required  to  carry  the  mast-head  light  mentioned 
in  Art.  9  of  the  Eegulations  of  1863,  or  the  side  lights  of 

{ff)  This  Act  came  into  force  on  (i)  As  to  Norway  and  Sweden, 

the  15th  May,  1884 :  see  London  see  additional  artide  to  the  Sohe- 
Gazette,  28th  May,  1884.  dule. 

(A)  See  46  &  47  Vict.  o.  93,  88.  6,  (k)  This  appears  to  be  the  effect 

12 ;  26  &  26  Vict.  o.  63,  s.  30.  of  Art.  24  of  the  Gonyention ;  bat 

the  wording  la  not  clear. 
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Arts.  4  and  6  of  the  Regulations  of  1880  (/).     The  ques-     Article  9. 
tion  was  much  discussed  in  The  Dunelm^  a  case  which, 
though  decided  before  the  Regulations  of  1884  came  into 
force,  is  still  of  importance. 

In  The  Dunelm  (m)  it  was  held  that  a  paddle-wheel  The  Dunelm. 
steamship  (»)  with  her  trawl  down,  going  two-and-a-half 
knots  through  the  water,  and  four-and-a-half  over  the 
ground,  was  in  fault  for  a  collision  with  a  steamship, 
because  she  had  no  side  lights  exhibited  (o).  She  was 
carrying  at  her  mast-head  a  bright  light  in  a  globular 
lantern.  The  collision  occurred  on  the  24th  of  March, 
1884,  at  which  date  Art.  10  of  the  Regulations  of  1880 
was  in  suspense.  Art.  9  of  the  Regulations  of  1863  having, 
bj  Order  in  Council  of  February,  1884,  been  substituted 
"  in  lieu  thereof  and  in  substitution  therefor."  The  effect 
of  the  Order  in  Council  and  the  construction  of  Art.  9  (of 
1863)  were  much  discussed.  Butt,  J.,  held  that  Art.  9 
applied  only  to  "  vessels  which  are  either  stationary,  as  a 
vessel  at  anchor  would  be,  or  at  all  events,  if  we  are  to 
depart  from  this,  at  the  utmost  to  vessels  drifting  without 
way  through  the  water."  The  Court  of  Appeal  (Brett,  M.R., 
Bowen  and  Fry,  L. JJ.)  affirmed  the  decision  of  the  Court 
below,  that  the  trawler  should  have  carried  side  lights,  but 
held  that  the  term  "  stationary  "  in  Art.  9,  as  applied  to  a 
trawler,  described  a  vessel  not  absolutely  without  motion 
over  the  ground  or  through  the  water,  but  a  vessel  going 
just  as  fast  as  is  necessary  to  keep  herself  under  command. 

The  decision  in  The  Duiielm  was  followed  by  the  pro-  The  Chuean  : 
mulgation  of    the  Regulations  of  August  11th,   1884.  ^  Varwiek. 
Under  those    regulations,  Butt,  J.,  in  The  Chusan  (/)), 
held,  though  with  some  doubt,  sailing  smacks,  ^^when 
trawling,  t.e.,  when  moving  through  the  water  with  their 

(0  See  The  Robert  and  The  Ann,  (n)  Probably   a    Tyne    tug,    or 

Holt,  55 ;   The  Engliahman,  3  P.  D.  yessel  of  that  class. 

18  ;    The  Edith,  Ir.  Rep.   10  Eq.  (o)  Under  36  &  37  Vict.  c.  86, 

345  ;   The  Dunelm,  9  P.  D.  104.  s.  17. 

(«)  9  P.  D.  164.  (p)  6  Asp.  476. 

M.  E  B 
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trawls  down,  are  bound  by  Art.  10  (a)  to  cany  the  side 
lights  that  ordinary  sailing  vessels  carry."  The  collision 
in  that  case  occurred  before  the  Orders  in  Coimoil  of 
Dec.  30th,  1884,  and  June  24th,  1885.  Since  those  orders 
came  into  effect,  a  sailing  smack  which  in  clear  weather 
showed  a  bright  light,  and  burned  red  flares  after  she  had 
become  stationary  by  getting  fast  to  some  obstruction,  was 
held  in  fault  under  Art.  10  (d)  for  not  making  the  fog 
signal  for  a  vessel  at  anchor  (q). 

From  T/ie  Tweedsdale  (r),  recently  before  Butt,  J.,  it 
appeeu:^  that  a  steam  trawler  Ashing  is  not  at  liberty  to 
carry  which  lights  she  pleases — ^the  ordinary  steamships' 
lights  of  Art.  3,  or  the  steam  trawlers'  lights  of  the  Order 
in  Council  of  30th  Dec.  1884.  She  has  an  option,  but  the 
option  '^  must  be  exercised  with  discretion,  and  I  think  the 
discretion  given  must  be  used  in  this  sense.  If  a  trawler 
has  not  only  sufficient  way  on  her  to  keep  herself  in 
command,  but  also  sufficient  way  to  act  with  effect  in 
altering  her  course  for  an  approaching  ship,  then  what  I 
may  call  the  ordinary  regulation  side  lights,  that  is,  the 
lights  prescribed  by  Art.  3,  should  be  carried,  and  those  in 
charge  of  her  should  act  as  the  regulations  require  an 
unencumbered  vessel  to  act.  If  the  trawler  has  no  more 
than  just  steerage  way,  and  has  little  power  therefore  of 
keeping  out  of  the  way  of  another  vessel,  she  should  carry 
what  I  call  the  extraordinary  regulation  lights,  namely, 
the  lights  prescribed  in  the  schedule  (to  the  Order  in 
Council  of  30th  Dec.  1884).  .  .  .  She  should  refrain  from 
making  any  alteration  of  her  course  and  leave  the  other 
vessel  to  keep  clear  of  her  "  («). 

In  this  case  I7ie  City  of  Olotwestery  steam  trawler,  was 
held  free  from  fault  for  a  collision  with  the  four-masted 


(q)  The  Warwick,  16  P.  D.  189. 

(r)  14  P.  D.  164. 

(«)  Per  Butt,  J.,  14  P.  D.  p.  171. 
See,  aliter,  in  Amerioa  The  Nellie 
Clark,  60  Fed.  Bep.  686,  where  a 


lobeter-boat  "fast"  to  her  trawl, 
on  the  port  tack,  was  held  not  to 
be  in  fault  for  not  keeping  out  of 
the  waj  of  a  schooner  on  the  star- 
board tack. 
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barque  Teesdale.  The  trawler  was  carrying  on  her  mast 
the  two  steam  trawlers'  lights  described  in  the  Order  in 
Council  of  30th  Deo.  1884,  and  did  not  alter  her  course  up 
to  the  collision.  The  construction  placed  upon  the  Order 
in  Council  by  the  learned  judge,  as  he  remarks,  throws  a 
serious  responsibility  upon  persons  in  charge  of  trawlers, 
namely,  that  of  deciding  whether  their  way  is  sufiBcient  to 
require  them  to  carry  side  lights  or  not.  Practically,  the 
question  must  generally  be  decided  in  favour  of  the  mast 
Kghts  and  against  side  Kghts,  for  the  fishing  is  carried  on 
more  by  the  tide  than  by  the  ship's  head-way,  and  the 
trawl,  warp  and  gear  have  at  least  as  powerful  an  effect 
upon  the  ship's  course  as  has  the  rudder,  even  in  a  fresh 
breeze.  It  was  probably  intended  by  the  f  ramers  of  the 
Order  in  Council  not  to  compel  steam  trawlers  to  carry  the 
lights  of  Art.  3,  or  those  of  the  Order  in  Council  according 
to  circumstances,  but  to  give  them  the  Uberty  of  carrying 
which  lights  they  preferred. 

As  regards  British  and  French  {t)  trawlers  in  the  North 
Sea,  the  English  Channel,  and  elsewhere  ^'  in  the  sea  oS. 
the  coasts  of  Europe  lying  north  of  Cape  Finisterre,"  the 
law  is  now  clear  (w).  Art.  10  of  the  Regulations  of  1884 
provides,  paragraph  (a),  that  when  imder  way,  whether 
fishing  or  not,  they  shall  carry  their  side  lights.  As 
regards  British  and  French  trawlers  elsewhere,  and  all 
other  trawlers  to  which  the  Regulations  of  1884  do  not 
apply.  Art.  10  of  the  Regulations  of  1880  (x)  is  explicit ; 
they  must  carry  the  red  and  green  lights  on  the  mast  as 


4xtiole  9; 


(t)  The  case  Ib  the  same  as  re- 
gards fishing  craft  of  aU  other 
countries  to  which  the  BegolationB 
of  1884  are  applied. 

(m)  46  &  47  Vict.  c.  22,  s.  24, 
keeping  in  force  the  Schedule  to 
6  &  7  Vict.  c.  79,  which  included  a 
provision  as  to  liie  lights  of  drift- 
net  boats,  outside   iLe   exdusiye 


BE 


fishery  limits  of  the  British  islands, 
as  defined  by  sect.  28  of  the  Act 
of  1883,  is  no  longer  in  force :  see 
46  &  47  Vict.  c.  22,  s.  30  {e), 

{x)  This  Article,  which  was  sus- 
pended until  let  Sept.  1884,  is  now 
in  force  for  aU  trawlers  not  pro- 
vided for  by  Art.  10  of  the  R^u- 
lations  of  1884. 

2 
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Artiele  9.     mentioned  in  that  Article,  and  they  must  carry  their  side 
lights  besides. 

It  is  believed  that  the  almost  universal  practice  of 
trawlers,  when  fishing,  is,  and  always  has  been,  to  carry  a 
white  light  at  the  cross-trees  or  mast-head,  and  that  fisher- 
men have  a  strong  objection  to  carry  any  other  lights. 
Indeed,  Art.  10  of  the  Regulations  of  1880  was  suspended 
on  the  express  ground  that  the  lights  provided  by  it  for 
trawlers  were  considered  by  the  fishermen  to  be  dangerous 
for  the  fishing  boats  and  misleading  to  other  vessels.  In 
a  recent  case  (y)  it  was  proved  that  the  white  light,  and  no 
side  lights,  was  carried  whilst  the  trawl  was  on  the  rail. 
It  remains  to  be  seen  whether  the  specific  enactments  of 
the  Regulations  of  1880  and  1884  will  be  followed  by  any 
change  in  the  practice  of  fishermen.  The  decision  in  The 
Dunelm  shows  that,  if  they  persist  in  carrying  the  white 
light  at  the  mast-head  or  cross-trees,  and  a  collision  occurs, 
they  will  almost  inevitably  be  held  in  fault  (z). 

From  The  Dunelm  {a)  it  is  clear  that  a  steam  trawler, 
and  it  would  seem  also  any  steamship  fishing  with  a  trawl, 
is  a  trawler  or  fishing  vessel. 

The  Regulations  of  1884,  except  as  regards  the  red, 
white  and  green  lights  authorized  by  the  Orders  in  Council 
of  30th  Dec.  1884,  and  25th  June,  1885,  have  not  altered 
the  law  with  regard  to  British  and  French  trawlers  in 
the  sea  north  of  Finisterre.  Now,  as  formerly,  they  are 
required  to  carry  the  ordinary  side  lights,  and  no  bright 
light  aloft.  The  law  on  this  subject  has  been  much  mis- 
understood and  neglected. 

(j/)  The  Lady  Elizabeth  and  The  is  approaching,  is  a  mistake,  and, 

Premier  J  Wreck  Inquirj,  3rd  Deo.  if  obeyed,  will  lead  to  collision.    A 

1885.  trawler's  head  never  points  in  the 

(z)  The  existing  law  which  re-  direction  in  which  she  is  moving, 

quires   a  trawler   to  carry  lights  and  is  often  nearly  at  right  angles 

intended  to  show  to  another  ship  to  it. 
the  direction  in  which  the  trawler  (0)  9  P.  D.  164. 
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Article  10. 
A  vessel  which  is  being  ovei*taken  by  another  shall  show  from     Article  10. 


her  stern  to  such  last-mentioned  vessel  a  white  light  or  a  flare-  Light  for 
up  light.  sm'***^ 

The  white  light  required  to  be  shoum  by  this  Article  may  be 
fixed  and  carried  in  a  lantern^  but  in  such  case  the  lantern 
shall  be  so  constfnicted,  fitted,  and  screened  that  it  shall  throw 
an  unbroken  light  over  an  arc  of  the  horizon  of  twelve  points 
of  the  compasSy  viz. ,  for  six  points  from  right  aft  on  each  side 
of  the  vessel,  so  as  to  be  visible  at  a  distance  of  at  least  one 
mils.  Such  light  shall  be  carried  as  near  as  practicable  on  the 
same  level  as  the  side  lights. 

This  Article  corresponds  with  Art.  11  of  the  Eegula- 
tions  of  1884.  The  paragraph  describing  the  position, 
fixing,  and  range  of  the  stem  light  is  new.  It  was  in- 
serted in  consequence  of  decisions  which  threw  doubt  upon 
the  legality  of  so  carrying  it  {b).  The  proyision  against 
the  side  light  and  stem  light  showing  at  the  same  time  is 
also  new.  There  were  previous  decisions,  on  the  former 
regulations,  to  the  same  effect  {c). 

Before  the  Regulations  of  1880,  which  first  provided  for 
a  stem  light,  there  had  been  doubt  as  to  whether  it  was 
not  contrary  to  the  regidations  to  show  a  light  astern  to 
an  overtaking  vessel  {d). 

The  application  of  Art.  10  is  not  limited,  as  are  the  stem  light  to 
steering  and  sailing  rules,  to  cases  where  there  is  risk  of  ^ ^^^n' 
collision.      It  applies  where    the  ship  astern  is  broad  risk  of 
on  the  quarter,  and  is  broadening,  so  long  as  she  is  over-  ^ 

{h)  The  Imbro,  14  P.  D.  73  ;  The  Asp.  Mar.  Law  Gas.  1 ;  The  Lena, 

£»sequibOy   13  P.  D.  51 ;  and  see  2  Mar.  Law  Gas.  O.  S.  345 ;   The 

The  Breadalbaney  7  P.  D.  186 ;  The  JohnFmwick,  L.  R.  3  A.  &  E.  500; 

J^aeifie,  9  P.  D.  124.  The  Earl  Speneer,  L.  R.  4  A.  &  E. 

{c)  The  Hubbuek,  Ad.  Diy.  28tli  431  ;   aff.  2  Asp.  Mar.  Law  Gas. 

June,  1887 ;  The  Palinurus,  13  P.  D.  523  :  The  Oder,  13  Fed.  Rep.  272 ; 

14 ;  The  Fire  Queen,  12  P.  D.  147.  aliter  The  Cybele,  5  Quebec  L.  R. 

(rf)  See  The  City  of  Brooklyn,  1  262. 
P.  D.   277;    The  Anglo-Indim,  3 
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Article  10. 


When  the 
duty  arisefl. 


When  it 
ceases. 


Oyertaking 
Tessel : 
definition. 


Overtaken 
ship : 
definition. 


taking  the  ship  ahead.  And  it  is  not  necessary  that  she 
should  be  on  a  course  such  that  there  is  or  will  be  risk  of 
collision  (e). 

The  duty  to  exhibit  the  stern  light  "  does  not  arise  till 
the  vessel  which  is  being  overtaken  has  had  an  opportunity 
of  seeing  that  the  vessel  which  is  overtaking  her  is  a  vessel 
coming  nearer  to  her,  and  that  she  is  approaching  upon 
such  a  course  that  she  cannot  see  the  lights  of  the  over- 
taken ship.  When  the  overtaking  ship  is  seen  to  be  thus 
approaching,  then  the  duty  arises  to  give  the  specified 
warning  within  a  reasonable  time,  to  afford  an  opportunity 
to  the  other  vessel  to  keep  out  of  the  way  "  (/). 

It  was  held,  in'an  early  case  (g)  under  this  Article,  that, 
after  risk  of  collision  had  apparently  ceased,  the  obligation 
to  exhibit  the  stem  light  also  ceased.  But  this  decision 
was  overruled  in  The  Main  {ubi  supra).  The  stem  light 
must  be  shown  so  long  as  the  ship  from  which  it  is  shown 
is  being  overtaken  (h). 

Article  24  {i)  contains  the  definition  of  an  "overtaking" 
vessel.  "  Every  vessel  coming  up  with  another  vessel  from 
any  direction  more  than  two  points  abaft  her  beam "  is 
overtaking  the  other.  This  definition,  though  framed, 
apparently,  for  the  purpose  of  distinguishing  an  overtak- 
ing from  a  crossing  vessel  within  the  meaning  of  Articles 
24  and  17  respectively,  would  probably  be  held  to  apply  to 
Art.  10. 

A  smack  hove-to  is  "  being  overtaken "  by  another 
coming  up  with  her  astern,  and  is  required  to  show  the 


(e)  The  Main,  11  P.  D.  132. 

(/)  Fer  Lord  Herschell,  The 
Main,  11  P.  D.  132,  136. 

{ff)  The  Reiher,  4  Asp.  Mar.  Law 
Gas.  478.  A  smack  hove-to  ob- 
served the  three  lights  of  a  steam- 
ship coming  up  with  her  astern. 
She  Hhowed  her  stem  light  until  the 
steamship  shut  in  her  green,  and 
then  she  ceased  to  show  the  light. 
The   steiunahip  then  altered  her 


helm  again  and  ran  into  the  smack. 
It  was  held  (wrongly)  tiiat  the 
smack,  having  exhibited  her  light 
until  risk  oi  collision  was  ap- 
parentlj  determined,  had  complied 
with  Art.  11,  and  was  £roe  from 
blame. 

(h)  See  per  Hannen,  P.,  The 
Esaequibo,  13  P.  D.  51,  63;  followed 
in  The  Basset  Howid,  71  L.  T.  12. 

(i)  Infra,  p.  606. 
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stem  light  (k).  It  would  seem  that  to  be  an  "  overtaken  "  Article  10. 
ship  within  the  meaning  of  Art.  10,  the  ship  must  be 
under  way;  that  a  vessel  at  anohor  is  not  required  to 
show  the  stem  light;  and  that  a  sailing  ship  beating 
to  windward  across  the  bows  of  a  steamship,  with  her  side 
light  visible  to  the  steamship,  is  being  overtaken  by  the 
steamship  when  she  puts  her  helm  down  to  go  about,  and 
must  show  the  stem  light. 

Art.  10  imposes  upon  those  in  charge  of  a  ship  the  duty  Look-out 
of  keeping  a  look-out  astern.  Under  the  Eegulations  of  **  ™* 
1863,  which,  as  stated  above,  contained  no  express  direc- 
tion as  to  showing  a  stem  light,  it  appears  to  have  been 
held  that  a  ship  was  not  necessarily  in  fault  because  she 
did  not  see  and  warn  an  overtaking  ship  (/).  Under  the 
existing  regulations  a  ship  would  probably  be  held  in 
fault,  under  57  &  58  Vict.  o.  60,  s.  419,  if  she  were  struck 
by  an  overtaking  ship  to  which  she  had  not  shown  a  stem 
light,  when  she  might  have  shown  it  (w). 

The  binnacle  light,  although  visible  astern,  is  not  such  Binnacle 
a  light  as  is  required  by  Art.  10  (w).  ^^^*- 

In  The  Pacific  (o)  a  smack  was  held  in  fault  for  exhibit-  Fwherman's 
ing  no  light  or  flare  to  a  steamship  which  overtook  and  ^   ' 
ran  into  her.     The  smack  had  her  trawl  down,  and  was 
carrymg,  suspended  from  her  weather  cross-tree,  a  white 
light  in  a  globular  lantern.     It  was  held  that  the  light  did 
not  comply  with  the  law. 

Article  11. 

A  vessel  under  150  feet  in  lengthy  when  at  anchor j  shall    Article  11. 
carry  forward^  where  it  can  best  be  seen,  but  at  a  height  not 
exceeding  20  feet  above  the  hull,  a  white  light  in  a  lantern  so 

{k)  TheMeiheTf  4  Ajsp.  Mar.  Law  56  Fed.  Rep.  271 ;  Kennedy  y.  The 

Cas.  478.  Sarmatian,  2  Fed.  Rep.  9U. 

(/)  See  The  Hannah  Park  and  The  (n)   The  Breadalbane^  ubi  supra ; 

Lena,  2  Mar.  Law  Cas.  346.  The  Pairoclue^  13  P.  D.  64. 

(fw)  The  Main,  11  P.  D.  132;  Th^  -      (o)  9  P.  D.  124. 
Imbro^  14  P.  D.  73 ;  The  Marion, 
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Artiele  11.  constructed  as  to  show  a  clear,  uniform,  and  unbroken  light 
visible  all  round  the  horizon  at  a  distance  of  at  kast  one  mile. 

A  vessel  of  150  feet  or  upicards  in  length,  when  at  anchor, 
shall  carry  in  the  forward  part  of  the  vessel,  at  a  height  not 
less  than  20,  and  not  exceeding  40,  feet  above  the  hull,  one 
such  light,  and  at  or  near  the  stern  of  the  vessel,  and  at  such 
a  height  that  it  shall  be  not  less  than  16  feet  lower  than  the 
forward  light,  another  such  light. 

The  length  of  a  vessel  shall  be  deemed  to  be  the  length 
appearing  in  her  certificate  of  registry. 

A  vessel  aground  in  or  near  a  fairway  shall  carry  the  above 
light  or  lights  and  two  red  lights  prescribed  by  Article  4  {a). 

This  Article  corresponds  with  Art.  8  of  the  Begulations 
of  1884.  The  provision  as  to  a  second  riding  light,  and  as 
to  ships  ashore  in  a  fairway,  are  new  (jo). 

In  The  Saxonia  {q),  it  was  said  by  Dr.  Lushington  that, 
by  the  general  law  of  the  sea,  a  vessel  at  anchor,  or  a 
fishing-boat  at  work,  is  bound  to  carry  a  light,  so  as  to 
enable  vessels  under  way,  whose  duty  it  is  to  avoid  her,  to 
have  an  opportunity  of  doing  so.  But  as  to  ships  under 
way,  there  are  decisions  that  by  the  maritime  law  they 
were  not  bound  always  to  carry  a  light  (r).  Probably  it 
would  be  held  that  at  the  present  day  the  common  law  of 
the  sea,  in  other  words  ordinary  care  and  seamanship, 
apart  from  the  regulations,  requires  a  light  in  all  cases. 
A  riding  light  was  first  required  by  law  in  the  year 
1852  (.v). 
"At anchor";  By  the  preliminary  Article  of  the  regulations  {supra, 
Se^Sfae!  P-  ^^'^)y  "  ^^  anchor  "  is  opposed  to  "  under  way."  There 
is  no  express  decision  upon  the  point,  but  it  is  submitted 
that  every  vessel  fast  to  an  object  which  is  itself  fast  to  the 

( p)  But  the  principle  was  reoog-  (r)  See  tupra,  p.  389. 

nized  mThelnduttrie^  L.  R.  3  A.  &  («)  Under  the  Admiralty  Rules 

£.    303 ;    Eidaon  v.  Mc Arthur ,   6  of  that  date,  made  under  17  &  18 

Sess.  Cas.  4th  ser.  936.  Vict.  c.  79. 

(^)PiU8h.  410. 
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ground  is  "  at  anchor,"  and  is  required  to  exhibit  the  white  Article  11. 
light.  Thus,  a  vessel  riding  to  a  buoy,  or  alongside 
another  vessel,  or  moored  alongside  a  quay,  or  fast  to  a 
dolphin,  or  any  other  object  on  the  shore,  would,  it  seems, 
be  "  at  anchor  "  within  the  meaning  of  Art.  11.  A  ship 
dropping  or  dredging  stem  foremost  with  her  anchor  a-trip 
is  not  at  anchor  within  the  meaning  of  the  Article  {t). 

A  riding  light  should  not  be  placed  where  it  is  obscured  Riding  light 
in  any  direction  by  masts,  spars,  sails,  or  rigging.  The  Swour^. 
forestay  is  a  usual,  and  probably  the  best,  place  for  a 
riding  light  in  an  open  roadstead  or  river.  The  fore- 
shrouds  is  not  so  good  a  place  (u).  Care  must  be  taken 
that  sails  and  other  gear  likely  to  obscure  the  light  are 
stowed.  A  schooner  has  been  held  in  fault  because  her 
main-sail  was  scandalised,  instead  of  being  stowed,  and 
would  obscure  her  riding  light  to  a  vessel  astern  (x). 

It  is  assumed  that  vessels  at  anchor  are  stationary  (y).  Sheering 
or  nearly  so ;  ships,  therefore,  when  at  anchor,  must  not  ^°^^^' 
be  allowed  to  sheer  about  unnecessarily. 

In  America  it  has  been  held  that  a  ship  moored  to  a  American 
wharf  out  of  the  track  of  ships  (s),  and  a  man-of-war's 
launch  in  New  York  Harbour  fast  to  a  boom  projecting 
sixty  feet  from  the  ship's  side  (a),  are  not  required  to 
exhibit  a  light.  But  a  tug  fast  to  a  boom  anchored  in  a 
fairway  was  held  in  fault  for  having  no  light  {b). 

In  many  rivers  and  harbours  local  rules  require  special  Special  riding 
riding  lights;    those   for  the  Thames,  the  Mersey,  the    ^  *"* 


(0  See  The  Indian  Chief,  14  P.  D. 
24,  for  a  decision  to  this  effect 
nnder  the  Thames  Rules  i^nfra^ 
p.  615). 

(ii)  The  Tara,  Ad.  Div.  4th 
March,  1886. 

(z)  The  Tolka,  Ad.  Diy.  14th 
Deo.  1886. 

(v)  The  Eih  and  The  Gitana, 
L.  R.  2  A.  &  E.  350. 

(z)  CulberUon  y.  Shaw,  18  How. 
584;    The  Granite  State,   3  WaU. 


310;  The  Expreae,  48  Fed.  Rep. 
323  ;  The  Mischief,  39  Fed.  Rep. 
510;  The  Gipeey,  10  How.  56; 
dist.  The  Alabama,  26  Fed.  Rep. 
866. 

(a)  The  Dimitri  Donukov,  60  Fed. 
Rep.  Ill ;  aliter,  where  the  ship 
projected  beyond  the  end  of  the 
wharf :  Shields  v.  Mayor,  18  Fed. 
Rep.  748. 

ib)  The  WUlard  Sauhhury,  dted, 
1  Pars,  on  Ship.  ed.  1869,  564. 
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Article  11.  Clyde,  and  the  Humber,  "will  be  found  in  the  Appendix 
below.  So  in  foreign  waters,  as  in  the  Suez  Canal,  the 
Elbe,  and  many  of  the  Canadian  rivers  and  harbours, 
special  riding  lights  are  required,  and  in  some  cases  at 
specified  heights. 
Fiahing  boats.  Art.  10  of  the  Regulations  of  1884  (and,  doubtless,  the 
contemplated  Art.  9  of  the  existing  regulations)  provide 
special  lights  for  fishing  boats  at  anchor  or  fast  to  their 
nets. 

Article  12. 

Article  IS.  Every  vessel  mayy  if  necessary ^  in  order  to  attract  aftentio^n^ 
in  addition  to  the  lights  which  she  is  hy  these  rules  required  to 
carry ^  show  a  flare-up  light  or  use  any  detonating  signal  that 
cannot  he  mistaken  for  a  distress  signal. 

This  Article  is  new.  It  makes  no  alteration  in  the 
law  (c),  and  the  practice  of  seamen  has  been  to  use  the 
flare  under  the  circumstances  mentioned.  Its  insertion  in 
the  regulations  is  probably  due  to  a  suggestion  which  was 
made  in  the  Courts  that  the  use  of  the  flare  was  contrary 
to  the  express  prohibition  {d)  of  other  lights  than  those 
mentioned  in  the  earlier  Articles. 

The  "  flare-up ''  light  intended  by  the  Article,  pre- 
sumably, is  that  in  common  use ;  and  care  must  be  taken 
that,  if  any  of  the  modem  pyrotechnic  lights  are  used, 
they  are  such  as  cannot  be  mistaken  for  other  lights  pre- 
scribed by  the  regulations  (c).  The  waving  of  a  ship's 
lantern  or  globe  light  to  attract  attention  might  be  held 
to  be  illegal. 

The  permissive  form  of  the  Article  is  peculiar.  The 
flare  "may,"  the  other  light  "  shall,"  be  used.    Notwith- 

{e\  See  The  Simla  and  The  City  of  50  Fed.  Rep.  234  ;   The  Nesemore, 

ZueKnow,  Ship.  Gaz.   8th  March,  60  Fed.  Rep.  616. 

1884 ;   The  Merchant  PHnce,  10  P.  (d)  Art.  1. 

D.  139 ;  The  John  Fefiwick,  L.  R.  (e)  See    the  first  paragraph  of 

3  A,.  &  E.  600,  602 ;    The  Lepanto^  Art.  1. 
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standing  the  difference  in  wording,  wilfol  omiflsion  to  take    Article  18. 
some  means  to  attract  attention,  if  necessary,  would,  it  is 
submitted,  be  negligence  (/),  though,  probably,  not  an 
infringement  of  the  regulations. 

In  America,  under  former  regulations,  which  contained 
no  provision  for  the  "  flare,"  it  was  held  that  a  sailing  ship 
was  in  fault  for  burning  a  flare,  and  leading  the  other 
vessel,  which  was  burning  blue  lights  for  a  pilot,  to  think 
that  she  was  a  pilot  boat  (g). 

Article  13. 
Nothing  in  these  rules  shall  interfere  with  the  operation  of    Article  18. 


any  special  rules  made  by  the  Government  of  any  nation  with  Men-of- 
respect  to  additional  station  and  signal  lights  for  two  or  more  ^^1  signal 
ships  of  war,  or  for  vessels  sailing  under  convoy,  or  tcith  the 
exhibition  of  recognition  signals  adopted  by  shipowners,  which 
have  been  authorized  by  their  respective  Governments,  and  duly 
registered  and  published. 

This  Article  corresponds  with  Art.  26  of  the  Regulations 
of  1884.     The  provision  for  recognition  signals  is  new  (A). 

Her  Majesty's  ships  are  not  bound  by  regulations  made 
under  the  powers  of  the  Merchant  Shipping  Act,  1894  (*), 
but  identical  regulations  are  issued  by  the  Lords  of 
the  Admiralty,  and  the  question  of  negligence  in  case 
of  a  collision  between  two  of  her  Majesty's  ships,  or 
between  one  of  them  and  a  merchant  or  other  ship,  is 
substantially  the  same  as  in  case  of  a  collision  between 
merchant  ships  (k). 

{/)  American  cases  as  to  this  are  526. 

oouflicting :  The  Algiers^  28  Fed.  (A)  Ajs  to  these  signals,  see  67  &  68 

Rep.  240 ;  The  Columbia,  27  Fed.  Vict.  c.  60,  s.  733. 

Rep.  238 ;  The  Howard  B,  Peek,  48  (i)  67  &  68  Vict.  o.  60,  s.  741. 

Fed.  Rep.  334 ;  The  Oregon,  45  Fed.  \k)  H,M.8,  Topaz,  2  Mar.  Law 

Rep.62;  TAtf /ranArP.  Z«f,34Fed.  Cas.   O.   S.   38;    H,M.8.    Supply, 

Rep.  480  (under  the  regulations).  ibid,  262.    And  see  Art.  1069  of  the 

{g)  The  TTiseotiain,  23  Fed.  Rep.  Queen*s  Regulations  for  the  Navy 

831 ;  of.  The  Algiers,  38  Fed.  Rep.  of  1893. 


428 


THE  REGULATIONS. 


Artiele  IS.  In  the  case  of  a  ooIUsion  between  a  foreign  man-of-war 
or  public  vessel  and  a  merchant  vessel,  the  foreign  vessel, 
if  she  submits  to  the  jurisdiction  of  the  Courts  of  this 
country,  is  bound  by  the  regulations  (/). 


Artiele  14. 

Steamship 
under  aaiL 


Article  14. 

A  steam  vessel  proceeding  under  sail  <mly^  but  having  her 
funnel  up^  shall  carry  in  daytime ^  forward^  where  it  can  best 
be  seen,  one  black  ball  or  shape  two  feet  in  diameter. 

This  Artide  is  new. 


Article  15. 
Fog  signalB. 


Sound  Signals /or  Fog,  Sfc. 

Article  15. 

All  signals  prescribed  by  this  Article  for  vessels  under  tcay 
shall  be  given : 

1.  By  "  steam  vessels  ^'  on  the  whistle  or  siren.    5^ 

2.  By  "  sailing  vessels  and  vessels  towed  "  on  the  fog-horn. 
The  tcords  ^^  prolonged  bla^t "  used  in  this  Article  shall 

mean  a  blast  of  from  four  to  six  seconds^  duration. 

A  steam  vessel  shall  be  provided  mth  an  efficient  whistle  or 
siren,  sounded  by  steam  or  some  substitute  for  steam,  so  placed 
that  the  sound  fnay  not  be  intercepted  by  any  obstruction,  and 
with  an  efficient  fog-horn,  to  be  sounded  by  mechanical  means, 
and  also  with  an  efficient  bell  (m).  A  sailing  vessel  of  twenty 
gross  tons  or  upwards  shall  be  provided  with  a  similar  fog-horn 
and  bell. 

In  fog,  mist,  falling  snow,  or  heavy  rain  storms,  whether  by 
day  or  night,  the  signals  described  in  this  Article  shall  be  used 
as  follows,  viz. : 

(a)  A  steam  vessel  having  way  upon  Iter  shall  sound,  at 


[1)  See  ^^ZonJPyrtm,  Maude  & 
Pollock  on  Shipping,  4th  ed.  607, 
uoUi{k)\The Newbattle,  10 P.  D.  33. 

(m)  The  following  note  is  ap- 
pended:— In   all  €0969   where   the 


rules  require  a  bell  to  be  ueed  a  drum 
may  be  substituted  on  board  T^trkish 
vessels,  or  a  gong,  where  such  articles 
are  used  on  board  email  eea^goimg 
vessels. 
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intermh  of  not  more  than  two  minutes^  a  prolonged    Article  16. 

blast. 
(6)  A  steam  vessel  under  waf/,  but  stopped  and  having  no 

way  upon  her^  shall  sounds  at  intervals  of  not  more 

than  two  minutes^  two  prolonged  blasts^mth  an  interval 

of  about  one  second  between  thetn. 
{c)  A  sailing  vessel  under  ^cay  shall  sounds  at  infetrals  of  not 

more  than  one  minute^  when  on  the  starboard  tack,  one 

blasty  when  on  the  port  tack  two  blasts  in  succession^ 

and  when  with  the  wind  abaft  the  beam,  three  blasts 

in  succession, 
{d)  A  vessel,  when  at  anchor,  sJuill  at  intej^vals  of  not  more 

than  one  minute  ring  the  bell  rapidly  for  about  five 

seconds, 

{e)  A  vessel  when  towing,  a  vessel  employed  in  laying  or  in 
picking  up  a  telegraph  cable,  and  a  vessel  under  way 
which  is  unable  to  get  out  of  the  way  of  an  approaching 
vessel  through  being  not  under  command,  or  unable  to 
manoeuvre  as  required  by  these  rules,  shall  instead  of 
the  signals  prescribed  in  sub-divisions  {a)  and  (c)  of 
this  Article,  at  intervals  of  not  more  than  two  7ninutes, 
sound  three  blasts  in  succession,  viz,,  one  prolonged 
blast  followed  by  two  short  blasts,  A  vessel  towed 
may  give  this  signal,  and  she  shall  not  give  any  other. 
Sailing  vessels  and  boats  of  less  than  twenty  tons 
gross  tonjuige  shall  not  be  obliged  to  give  the  above' 
mentioned  signals,  but  if  they  do  not,  they  shall  make 
some  other  efficient  sound  signal  at  intervals  of  not  more 
than  one  minute. 

This  Artiole  oorresponds  with  Art.  12  of  the  Begula- 
tions  of  1884 ;  it  goes  more  into  detail  and  is  in  some 
respeots  different  from  the  latter.  Besides  verbal  differ- 
enoes  the  following  points  are  new : — 

(1.)  The  prolonged  blast  is  defined  to  mean  a  blast  of 
from  four  to  six  seconds'  duration. 
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Article  16.  (2.)  A  steamsliip  in  tow  is  to  use  the  fog-horn,  whether 
under  steam  or  not,  and  not  her  steam  whistle  or  siren ; 
and  she  may,  but  is  not  obliged  to,  use  the  three  blasts  of 
paragraph  (e) ;  but  she  may  not  use  any  other  signal. 

(3.)  A  sailing  vessel  under  twenty  tons  is  not  required 
to  use  the  fog-horn. 

(4.)  The  sound  signals  are  to  be  used  in  heavy  rain- 
storms. 

(5.)  A  steam  vessel  under  way,  but  not  moving  through 
the  water,  is  required  to  sound  two  prolonged  blasts  with 
an  interval  of  about  a  second  between  them. 

(6.)  A  vessel  at  anchor  is  to  ring  her  bell  "  rapidly  for 
about  five  seconds." 

(7.)  The  signals  of  paragraph  (e)  for  vessels  towing, 
telegraph  vessels,  vessels  not  under  command,  and  vessels 
in  tow  are  new. 

With  regard  to  the  wording  of  paragraph  (b),  a  vessel 
"  under  way,  but  stopped  and  having  no  way  on  her," 
appears  to  be  in  the  same  condition  as  the  vessel  described 
in  Art.  4  as  "  not  making  way  through  the  water."  In 
neither  Article  is  the  case  of  a  vessel  making  stem-way 
expressly  provided  for;  the  word  "stopped"  in  Art.  15  (b) 
probably  referring  to  the  engines  and  not  the  ship.  The 
vessel  described  in  Art.  15  (e)  as  "  unable  to  get  out  of  the 
way  of  an  approaching  vessel  through  being  not  under 
command,  or  unable  to  manoeuvre  as  required  by  these 
rules,"  is  probably  in  the  same  predicament  as  the  vessel 
of  Art.  4  which  "  from  any  accident  is  not  under  com- 
mand," whether  moving  through  the  water  or  not. 

Sound  signals  to  be  used  in  thick  weather  first  received 
statutory  sanction  by  the  Admiralty  regulations  of  1st 
October,  1858.  A  direction  to  indicate  a  sailing  ship's 
tack  by  sound  signal  (a  horn  on  the  starboard  tack  and 
a  bell  on  the  port)  was  also  contained  in  these  regulations; 
this  was  omitted  in  the  regulations  of  1863. 

A  ship  is  under  way  within  the  meaning  of  this  Article 
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when  slie  Is  not  at  anchor,  or  fast  to  the  shore,  or  aground  (w) .  Article  16. 
Therefore,  a  ship  stationary  in  the  water,  making  no  way, 
in  a  flat  calm,  must  sound  her  fog-horn  or  steam  whisiie, 
provided  her  anchor  is  not  down  and  holding.  Under  the 
Eregulations  of  1863  it  was  held,  in  America,  that  a  sailing 
ship  hove-to  in  a  fog,  with  her  helm  lashed  nearly  hard 
down,  but  with  no  sail  aback,  and  forging  ahead  about  a 
knot  an  hour,  was  not  in  fault  for  sounding  her  bell  {o) ; 
in  another  American  case  it  was  held  that  a  ship  hove-to 
with  her  sails  aback  and  stationary  should  sound  her  bell  (jp) . 
Under  the  existing  regulations  there  is  no  doubt  that  a 
ship  hove-to  in  a  fog  must  sound  her  horn. 

A  barque  heaving  up  her  anchor  failed  to  sound  her 
fog-horn  directly  the  anchor  left  the  ground.  She  was 
run  into  by  a  steamship  going  at  an  excessive  speed.  The 
steamship  was  (in  America)  held  to  be  alone  in  fault  (q). 

It  would  seem  that  a  vessel  moored  to  a  wharf  or  pier, 
out  of  the  track  of  ships,  is  not  required  to  sound  her  fog- 
horn or  bell(r).  But  a  vessel  in  tow,  fast  to  her  tug, 
brought  up  for  fog  or  other  reason,  has,  in  America,  been 
held  in  fault  for  not  sounding  a  fog  signal  (s).  A  ferry 
boat  manoeuvring  to  enter  her  slip  in  New  York  harbour, 
within  the  line  of  the  piers,  was  held  not  to  be  in  faidt  for 
not  sounding  fog  signals  {f). 

Before  the  enactment  of  any  regulation  as  to  sound 
signals,  it  was  held  to  be  the  duty  of  a  vessel  to  sound  a 
horn  in  a  fog  (w). 

By  local  rules  in  force  in  different  waters  ships  are 
required  to  sound  their  horns  at  various  intervals.     In 

(n)  See  aupra,  p.  387.  to  a  riding  light  in  suoh  case. 

(o)   7%e    Fefmsylpania,    3  '  Mar.  {ij  The  Raleigh  and  The  Niagaray 

Law    Gas.  O.   S.  477  ;    and    eee  44  Fed.  Rep.  781.    Of.  The  City  of 

19  Wall.  12o.  Alexandria,   31   Fed.    Hep.    427; 

{p)  Th4  Alfredo,  32  Fed.  Rep.  Ludwig  v.  Eolberg,  36  Fed.  Rep. 

360.  914. 

(q)  The  Obdam,  60  Fed.  Rep.  637.  (0  Th^  Frineeton,  61  Fed.  Rep. 

(r)  The  Expreu,  48  Fed.   Rep.  116. 
323 ;    The  J.  E.  Butter^  35    Fed.  (m)  The  Carron,  1  Sp.  E.  &  A. 

R^.  366  ;  and  see  supra,  p.  425,  as  91. 


^2 


THE  REGUIATIONS. 


Artioto  15.  Aiuerioa  it  has  been  held  gross  negligence  in  a  steamship 
not  to  be  fitted  with  a  whistle  (x). 
What  is  fog?  What  amount,  or  density,  of  fog  must  exist  so  as  to 
make  the  use  of  the  fog  signeJs  necessary,  has  not  been 
decided  by  the  Courts  of  this  country.  A  definition 
arrived  at  by  an  American  Court  is  probably  suflSciently 
accurate.  It  was  there  said  that,  to  give  the  Article  a 
reasonable  meaning,  we  must  suppose  that  its  intent  is  to 
give  to  approaching  vessels  a  warning  of  which  the  fog 
would  otherwise  deprive  them,  and  that  it  applies  where 
there  is  fog  enough  to  shut  out  the  view  of  the  sails,  or 
hull,  by  day,  or  of  the  lights  by  night,  until  the  vessels  are 
so  close  that  there  would  be  risk  of  collision  (y). 

Where  a  vessel  is  in  the  neighbourhood  of  a  fog  bank, 
or  has  reason  to  think  that  there  may  be  other  vessels 
near  her  enveloped  in  fog,  the  fog  signals  should  be 
sounded,  though  she  herself  is  not  in  a  fog  (s).  This  is 
a  reasonable  precaution,  but  it  does  not  appear  to  be 
expressly  directed  by  the  regulations,  and  the  omission  to 
do  so  would  probably  not  be  held  to  be  an  infringement 
of  the  regulations  {a). 

A  vessel  using  a  mouth-horn,  and  not  provided  with  a 
mechanical  fog-horn,  was  held  in  fault  under  36  &  37  Vict, 
c.  85,  s.  17  (&). 

Art.  15  does  not  in  terms  require  the  fog-horn  to  be 
sounded  by  mechanical  means.  Some  mechanical  horns 
are  capable  of  being  sounded  by  mouth,  and  there  is 
reason  to  think  that  they  are  sometimes  so  used.  If  it 
were  proved  that  the  horn  had  been  blown  by  mouth,  and 
not  by  the  bellows  or  piston,  when  the  ships  were  at  such 
a  distance  apart  that  the  horn  might  have  been  heard 


(x)  The  Eleetra,  1  Bened.  282. 

{y)  The  MontieellOy  Dist.  Ct.  of 
Hat».  U.  S. ;  1  Parsons  on  Shipp. 
666  (ed.  1869). 

(z)  The  Milanese,  4  Asp.  Mar. 
Law  Cas.  318  ;  The  Ferkiomen^  47 


Fed.  Rep.  673. 

{a)  The  N.  Strong,  (1892)  P.  105. 

(b)  The  Love  Bird,  6  P.  D.  80  ;  cf . 
The  Energy,  42  Fed.  Rep.  301 ;  The 
Catalonia,  43  Fed.  Rep.  396;  The 
Bolivia,  49  Fed.  Rep.  169. 
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earlier  if  it  had  been  sounded  by  the  mechanism,  the  ship    Article  15. 
on  board  of  which  it  was  blown  by  mouth  would  probably 
be  held  in  fault  for  the  collision. 

It  appears  to  be  the  custom  of  Nova  Scotia  fishermen  to 
sound  a  fog-horn  when  at  anchor  {c).  Such  a  practice  is 
illegal,  and  may  mislead  other  ships  and  cause  them  to 
get  ashore  (fl?). 

The  question  has  been  raised  whether  a  steamship  at 
anchor  is  justified  in  sounding  her  whistle  under  any 
circumstances.  In  certain  states  of  the  atmosphere  an 
approaching  vessel  may  sometimes  be  seen  from  the  deck 
of  another  to  which  she  is  herself  invisible ;  and  a  violent 
blast  of  the  steam  whistle  or  siren  might  attract  attention, 
when  the  ship's  bell  had  not  been  heard.  Under  such 
exceptional  circumstances^  a  blast  of  the  whistle  would 
probably  be  held  to  be  justified  by  Art.  27. 

It  is  the  duty  of  a  sailing  ship  when  going  about  in  a 
fog  to  make  the  signals  for  the  tack  she  was  on  when  she 
began  to  go  about,  and  not  to  change  the  signal  until  she 
gets  the  wind  on  the  other  side  (e).  ' 

The  Thames  rules  differ  from  Art.  15  in  not  requiring 
the  mechanical  fog-horn  (/). 

Proof  that  a  fog-horn  was  blown  at  proper  intervals  on 
board  ship  A.  will  not  always  raise  a  presumption  of  negli- 
gence on  the  part  of  those  on  board  ship  B.,  who  swear 
that  they  were  listening  and  heard  no  fog-horn.  Nor  will 
such,  evidence  on  the  part  of  B.  necessarily  prove  that  no 
horn  was  blown  by  A.  (g). 

Art.  10  of  the  Begulations  of  1884  provides  special  fog 
signals  for  trawlers  with  their  gear  fast  to  the  bottom ;  for 
trawlers  with  their  trawls  down ;  and  for  drift-net  fisher- 
men riding  to  their  nets ;  see  supra,  pp.  410,  seq, 

{e\  See  Lohnes  ▼.  The  Barcelona,  (e)  The  Constancia,  6  Asp.  Mar. 

10  Quebec  L.  B.  305.  Law  Cas.  478. 

{d)  Ab  in.  The  Battler,  62  Fed.  (/)  See  infra,  p.  580. 

Bc^.  612.  Of)  See  eupra,  p.  40. 

M.  P  P 
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Speed  of  Ships  to  be  moderate  in  Fog^  8fc. 

Abticlb  16. 

Artida  16.        Every  vessel  shall^  in_a  fog,  mistj  falling  snow^  or  heavy 
Speed  in  f Off?  rain-stormSy  go  at  a  tmfSerate  speedy  having  careful  regard  to 
the  existing  circumstances  and  conditions. 

A  steam  vessel  hearing^  apparently  forward  of  her  beam, 
the  fog  signal  of  a  vessely  the  position  of  which  is  not  ascer" 
tained,  shally  so  far  as  the  circumstances  of  the  case  admits 
stop  her  engines^  and  then  navigate  with  caution  until  danger 
of  collision  is  over  (gg).     t  w> 

This  Article  oonreepoiitfl  with  j^  13  of  the  Begolations 
of  1884.  The  words  "  heavy  rain-six)rms,"  and  the  quali- 
fication "  haying  careful  regard  to  the  existing  droum- 
stances  and  conditions/'  and  the  whole  of  the  paragraph 
as  to  the  conduct  of  a  steam  vessel  '^  hearing  "  a  fog  signal 
of  a  vessel  forward  of  her  beam,  are  new.  This  last 
addition  of  the  regulations  demands  the  careful  attention 
of  seamen,  as  a  failure  to  stop  the  engines  under  the 
circumstances  mentioned  wiU  bring  the  vessel  within  the 
terms  of  57  &  58  Yict.  o.  419,  and  almost  certainly  cause 
her  to  be  held  in  fault  in  case  of  collision.  In  frequented 
channels  it  will  add  considerably  to  the  difficulty  of  navi- 
gating steamships,  if  not  to  their  safety. 

It  would  seem  that  Art.  16  does  not  apply  to  a  steam- 
ship lying  dead  in  the  water,  with  her  engines  stopped. 
It  neither  requires  nor  forbids  her  to  move  her  engines 
ahead  or  astern  {h).  Whether  a  heavy  steamship  in  the 
track  of  vessels  is  justified  in  placing  heryU  ji^  so  help- 
less a  condition  without  reasonable  caufe  is  doubtfid. 
Art.  15  (b)  (t)  requires  her  to  sound  a  specSI  signal  under 
such  circumstances.     It  is  submitted  that  a  sailing  ship  is 

(^ff)  Cf .  oases,  infra,  p.  498.    As  (A)  7%$  Soikerma  Say,  Ad.  Ot. 

to  the  application  of  tms  to  a  tag  14th  Jan.  1884. 

with  a  ship  in  tow,  see  The  Lord  (t)  Supra,  p.  428. 
Jian^or,  (1896)  P.  28. 
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justified  in  heaving-to  for  safeiy  in  a  fog  (k) ;   but  she    Artiola  16. 
mufit  be  in  readiness  to  do  what  she  can  to  clear  another 
yessel  suddenly  coming  into  sight. 

Apart  from  the  regulations,  the  law  requires  a  ship  to  Exoessiye 
benayi^ted  in  or  near  a  fog  at  a  moderate  speed  (/) ;  the  ^^i^joe.  ' 
regulations  make  no  alteration  in  the  law  in  this  respect. 
But  the  effect  of  an  infringement  of  them,  combined  with 
the  operation  of  67  &  68  Vict.  c.  60,  s.  419,  must  not  be 
overlooked.  A  ship  navigating  at  an  improper  rate  of 
speed  in  thick  weather  would  ahnost  inevitably  be  held 
guilty  of  negligence  contributing  to  the  collision ;  and, 
under  the  existing  law;,  without  reference  to  the  question 
whether  the  rate  of  speed  was  a  cause  of  the  collision  (m). 

Art.  16  cannot  be  broken  without  at  the  same  time  Art.  16  and 
breaking  Art.  23  (w),  ^'  ^^' 

"  Moderate  "  speed  is  a  relative  term.  It  cannot  be  What  is 
defined  so  as  to  apply  to  all  cases ;  what  it  shoidd  be  in  m^^™*^ 
each  case  depends  on  the  circumstances  of  the  particular 
case;  and  the  terms  of  Art.  16  recognize  this  fact.  It 
may  be  stated  as  a  general  rule  that  speed  such  that 
another  vessel  cannot  be  seen  in  tiine  to  avoid  her  is 
unlawful.  "  I  think  the  rule  of  law  with  regard  to  travel- 
ling at  sea  is  identical  with  the  law  of  travelling  on  the 
high  road.  No  one  on  a  dark  night  has  a  right  to  go  at 
such  a  rate  of  speed  as  not  to  be  able  to  escape  an  accident, 
if  he  happens  to  follow  immediately  in  the  wake  of  another, 
whether  it  be  by  sea  or  land ''  (o).  %>eed  which  is  justifi- 
able in  an  unfrequented  part  of  the  ocean  is  unlawful,  and 
even  criminal,  in  a  crowded  roadstead  or  fairway  {p) ;  and 


[JQ  See   The  Attila,   6   Quebec 
i.  K.  340. 


.         0  See  I^  Juliet  Erekine,  6  Not. 

>C     of  Gas.  633;  The  Lord  Saumarezjib. 

'       600;  TkeN.  Strong.  (189^  P.  105. 

(m)  k^%Q  ihe  effect  of  Improper 

Bpeea  under  the  old  law,  see  The 

Lord  SaumareM,  6  Not.  of  Oas.  600. 


(n)  Fer  Lord  Esher,  M.  B.,  11 
P.  D.  25. 


(o)  Fer  Luflh,  J.,  The  City  of 
Brooklyn^  1  P.  D.  276;  3  Asp. 
Mar.  fiaw  Cas.  230 ;  The  Smyrna^ 
2  Mar.  Law  Oas.  O.  S.  93;  The 
Zadok,  9  P.  D.  114 ;  The  Attila,  6 
Quebec  L.  B.  340  ;  The  Oregon^  27 
Fed.  Bep.  751. 

[p)  The  JSuropa,  14  Jiir.  627 ; 
The  JDordoyne,  10  P.  D.  6. 
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speed  that  would  be  moderate  for  a  handy  paddle-wheel 
tug  may  be  highly  improper  for  a  low-powered,  heavy, 
screw  steamship  (q). 

In  the  case  of  The  Europa  (r),  it  was  said  by  the  Privy 
Council :  "  This  may  be  safely  laid  down  as  a  rule  on  all 
occasions,  fog  or  clear,  light  or  dark,  that  no  steamer  has 
a  right  to  navigate  at  such  a  rate  that  it  is  impossible  for 
her  to  prevent  damage,  taking  all  precaution  at  the  moment 
she  sees  danger  to  be  possible  ;  and  if  she  cannot  do  tiiat 
without  going  less  than  five  knots  an  hour,  then  she  is 
bound  to  go  at  less  than  five  knots  an  hour/'  In  The 
Batavier{8)y  it  YfdjR  said  by  Dr.  Lushington:  "At  what- 
ever rate  she  (the  steamship)  was  going,  if  going  at  such  a 
rate  as  made  it  dangerous  to  any  craft  which  she  ought  to 
have  seen,  she  had  no  right  to  go  at  that  rate." 

A  rate  of  speed  which  is  "  moderate  "  for  vessels  in  the 
open  sea,  and  out  of  anchorage  ground,  woidd  not  neces- 
sarily be  "  moderate  "  for  a  vessel  navigating  with  a  fair 
tide  in  a  river  or  roadstead,  where  vessels  are  likely  to  be 
brought  up.  As  regards  danger  to  vessels  at  anchor,  the 
speed  of  the  other  ship  over  the  ground,  and  not  through 
the  water,  is  that  which  must  be  considered ;  and  in  such 
cases  the  strength  and  direction  of  the  tide  must  be  taken 
into  accoimt.  As  regards  danger  to  vessels  under  way  the 
tide  is  immaterial. 

The  duty  of  a  steamship  in  a  fog  hearing  another 
approaching  her  is  considered  below  in  connection  with 
Art.  23 ;  but  Art.  16  applies  also  in  such  a  case,  and  speed 
which  was  "  moderate  "  when  no  vessel  was  known  to  be 
near  may  be  illegal  after  the  whistle  or  horn  of  another  is 
heard  to  be  approaching  {t).  With  a  fog-whistle  sounding 
ahead,  it  is  the  duty  of  an  officer  in  charge  of  a  steamship 


{q)  See  The  ElyHa,  4  Asp.  Mar. 
Law  Cas.  640. 
(r)  14  Jut.  627. 


is)  1  Sp.  E.  &  A.  878. 

[i)  The  Dordogney  10  P.  D.  6,  11. 
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"  to  go  as  dowly  as  he  can,  only  keeping  his  yessel  well  I  Artielaie. 
under  command."  ' 

The  object  of  Art.  16  is,  not  merely  that  vessels  should 
go  at  a  speed  which  will  lessen  the  violence  of  a  collision, 
but  also  that  they  should  go  at  a  speed  which  will 
give  as  much  time  as  possible  for  avoiding  a  collision 
when  another  ship  suddenly  comes  into  view  at  a  short 
distance  (u). 

As  mentioned  above,  it  is  not  possible  to  state' definitely, 
in  knots,  what  is  '^  moderate  "  speed  for  a  steamship  or  for  a 
sailing  ship.  In  either  case  it  must  depend  upon  circum- 
stances, which  vary  with  every  case.  "With  regard  to 
steamships,  the  conditions  of  the  atmosphere,  wind,  and 
weather,  the  size,  weight  and  handiness  of  the  vessel,  her 
available  steam  and  engine  power,  her  equipment  of  single 
or  double  propellers  or  paddle  wheels  (a;),  her  steerage 
power,  whether  by  hand  or  steam,  and  lastly,  the  locality 
and  the  probability  of  falling  in  with  other  ships,  are 
amongst  the  most  important  matters  to  be  considered. 
The  following  cases  -  indicate  the  tendency  of  modem 
decisions ;  but  each  case  has  to  be  considered  with  reference 
to  its  own  circumstances,  and  no  one  case  can  be  relied  upon 
as  binding  in  any  other.  Seven  knots  an  hour  was  held  by 
the  Privy  Council  to  be  too  high  a  rate  of  speed  for  an  ocean 
steamship  in  a  fog  in  the  track  of  ships  200  miles  to  the 
eastward  of  Sandy  Hook  (y) ;  and  even  four  knots  has  been  . 
held  too  fast  for  a  steamship  in  the  ocean  in  a  fog  so  dense  J  ^ 
that  another  ship  could  not  be  seen  seventy  yards  o£P  (2). 
In  the  Clyde  six  or  seven  knots  over  the  ground  was  held 


(t#)  See  iMT  Sir  J.  Haimeii,  The  Gas.  O.  S.  477 ;  see  abo  The  City 

Zadoky  9  P.  D.  114,  116.  of  Brooklyn,  1  P.  D.  276. 

(x)  The  im^rtanoe  of  the  power  («)  The  Magna  Charta,    1  Asp. 

to  stop  the  ship's  way  was  insisted  Mar.  Law  Gas.  163.     So  in  The 


on  in  The  Alabama,  17  Fed.  Rep.  Dordogne,  10  P.  D.  6,  three- 

S47 ;  The  Michigan,  63  Fed.  Bep.  quarter   to  four  was    said 

478.  too  fast  in  the  sea  ten  miles 

(y)  TheFmmeyl9«mia,zyLdix.JjAir  XJahant. 


ui   j.n9    a 

Hand-a  /      . 
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Artleto  16.  too  muoh  for  a  steamer  in  a  thick  fog  (a).  Off  Cromer, 
with  a  whistle  sounding  ahead,  three-and-a-half  knots  (6), 
and  in  the  sea  ten  miles  off  XJshant  four  knots  have  been  held 
too  fast  (c).  In  America  four  knots  in  a  frequented  part 
of  the  Atlantic,  off  the  American  coast,  with  a'  bad  look- 
outy  was  held  too  much  (d) ;  but  for  a  small  steamship  off 
Cape  Cod,  four  or  five  was  held  to  be  moderate  {e).  The 
wholly  unjustifiable  rate  of  fifteen  knots  has  been  re- 
peatedly condemned  (/) ;  seven,  eight  (^),  nine  (A),  ten  (t), 
and  twelve  (k)  have  been  held  to  be  too  fast.    On  the 

I  other  hand,  where  the  steam  power  was  such  that  the  ship 
could  be  brought  to  a  standstill  in  two  of  her  own  lengths, 
five  or  mx  knots  was  held  to  be  moderate  (/) ;  and  where 
the  ships  were  visible  to  each  other  from  a  half  to  a  third 
of  a  mile  apart,  seven  knots  (in  a  snowstorm)  was  held  not 
to  be  too  fast  (m).  In  another  American  case  of  two 
loaded  steamships  of  about  2,000  tons  burden,  seven-and-a- 
half  knots  was  held  too  fast  for  the  one,  and  four-and-a- 
half  not  too  much  for  the  other  (n),  and  in  a  river  four- 
and-three-quarters  with  the  tide  was  held  to  be  moderate, 
whilst  five-and-a-third  against  the  tide  was  excessive  (o). 
The  stringency  of  the  law  as  to  speed  is  illustrated  by  a 
case  where  a  steamship,  hearing,  as  she  thought,  cries  of 
distress  from  a  ship  astern,  turned  round  and  made  for  the 
cries  at  a  speed  of  seven  knots.     Notwithstanding  the 


(a)  Zitils  ▼.  Bumsj  The  Owl  and 
The  Ariadne,  9  Sess.  Oas.  4th  ser. 
118. 

(*)  TheJEbor,  11  P.  D.  26. 

ie)  The  Dordogne,  10  P.  D.  6. 

\i)  The  FotievitUf  12  Fed.  Bep. 
631. 

{e)  The  ZorenxoD.  Baker,  WFe^ 
Bct>.  814. 

(f)  The  BrUannie,  89  Fed.  Bep. 
396;  The  Trove,  68  Fed.  Bep.  390; 
The  Saale,  63  Fed.  Bep.  478 ;  l%e 
Bhode  Ulandy  17  Fed.  Bep.  664. 

{jS/)  The  Charlotte  Webb,  43  Fed. 
Bep.  896 ;  The  Ynp^^  9  Fed.  Bep. 
669. 


ih)  The  Alberta,  23  Fed.  Bep. 
807. 

(i)  The  Peshtigo,  26  Fed.  Bep. 
488 ;  The  City  of  New  York,  36 
Fed.  Bep.  604 ;  The  Catalonia,  43 
Fed.  Bep.  396. 

{k)  The  Fenniand,  23  Fed.  Bep. 
661. 

(0  The  Michigan,  63  Fed.  Bep. 
478. 

(m)  The  Alliance,  39  Fed.  Bep. 
476. 

(fi)  The  Z^Htntc,  21  Fed.  Bep. 
661. 

(o)  The  Luray,  24  Fed.  Bep.  761. 
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pralseworthiness  of  lier  motiye  in  hurrying  to  assist  the    Article  16. 
other  yesself  she  was  held  in  fault  for  a  collision  with  her 
that  followed  (jp). 

It  has  been  held  in  Amerioa  that  it  is  not  enough  to 
slacken  until  the  speed  is  suoh  as  would  enable  the  steam- 
ship to  avoid  another  yessel  which  is  sounding  her  fog- 
horn (q).  And  from  the  English  decisions  it  appears  that 
the  rate  must  be  regulated  by  the  thickness  of  the  fog, 
'and  the  probability  of  falling  in  with  other  ships,  rather 
than  by  the  supposed  distance  at  which  a  horn  or  bell 
would  be  audible. 

It  is,  of  course,  no  excuse  for  excessive  speed  that  the  Kail  ahipe. 
ship  is  carrying  mails,  and  under  contract  to  deliver  them 
by  a  certain  date  (r).    The  common  excuse  that  a  rate  of  Exonsee  for 
speed  greater  than  is  consistent  with  safety  to  other  ships  gpe^^ 
is  necessary  for  steerage  way  is  seldom  listened  to  by  the 
Courts ;  nor  the  suggestion  that  the  ship  was  run  at  con- 
siderable speed  in  order  to  get  out  of  the  fog  (s). 

It  is  a  common  excuse  that  the  ship  was  going  as  slow 
as  she  could ;  that  she  would  not  steer,  or  that  her  engines 
would  not  turn  over,  if  she  had  tried  to  go  slower.  The 
answer  to  this  was  given  by  Hannen,  P.,  in  a  recent 
case.  He  said  that  if  a  steamship  is  so  constructed 
that  she  cannot  go  at  a  moderate  speed,  she  navigates 
at  her  own  risk  (t).  And  Butt,  J.,  said,  in  another 
case  (u),  that  it  was  the  duty  of  a  steamer  in  such 
circumstances  to  occasionally  stop  her  engines.  A  steam-  j 
ship  entering  a  fog-bank  at  a  rate  of  eight  knots  was  / 
held  in  fault  (^). 

(p)  The  Naeooeh&ey  28  Fed.  Bep.  521 ;  The  OhanceUor,  4  Bened.  153, 

462.  164. 

(q)  The  Etmsa,   5  Bened.   601;  (/)  ThelrratMddy^AA.'DiY.  15th 

bat  see  2^  Michigan,  63  Fed.  Bep.  June,  1887. 
295,  478.  (m)  The  JReeolutim,  6  Asp.  Mar. 

(r)  The  Vipidf  Swab.  Ad.  88 ;  10  Law  Cas.  363 ;  see  aJso  per  Han- 
Moo.  P.  C.  C.  472 ;   The  Northern  nen,  P.,  in  The  Soeetia,  ibid.  310. 
Indiana,  3  Blatohf.  92.  (x)  The  HarUm,  Ad.   Diy.    3zd 

(e)  The  JSoNM,    ^    Bened.  601,  Aug.  1886. 
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Axtiola  16. 

Dntjof 

flteamahipin 

fog. 


The  duty  of  a  steamslup  in  a  fog,  in  relation  to  another 
ship  whose  whistle  she  hears,  is  oonsidered  below  in  con- 
nection with  Art.  23.  But  Art.  16  is  also  applicable  in 
such  a  case,  and  speed  which  was^^  moderate,"  so  long  as 
no  other  vessel  is  known  to  be  near,  may  be  excessive  as 
soon  as  the  fog  signal  of  another  is  heard  [y).  Under  such 
circumstances  it  is  the  duty  of  the  officer  in  charge  to  go 
as  slowly  as  he  can,  only  keeping  his  own  vessel  under 
command  (ar). 

Where  the  fog  was  so  dense  that  a  steamship  heard  the 
whistle  and  hailing  from  another  without  being  able  to  see  ""^^C 
her,  it  was  held  that  her  duty  was  to  stop  at  once  and  hail  ^ 
the  other  vessel  (a).  In  a  fog  so  dense  that  it  is  not 
possible  for  a  ship  to  see  others  in  time  to  avoid  them,  she 
is  not  justified  in  being  under  way  at  all,  except  from 
necessity.  Neither  Art.  16,  nor  Art.  23,  justifies  her  in 
being  under  way  under  such  circumstances  {b) .  In  America, 
it  was  said  by  the  Supreme  Court  of  the  United  States 
that  a  steamship  must  lie-to  if  she  is  in  a  fog  in  a  crowded 
part  of  the  sea  and  cannot  go  ahead  so  as  to  have  steerage 
way  on  her  without  danger  to  other  vessels  {c). 

An  inward-bound  ocean  steamship  of  2,435  tons  register 
was  overtaken  near  the  North-West  Lightship  in  Liver- 
pool Bay  by  a  very  dense  fog.  She  lay  with  her  engines 
stopped  driving  stern  foremost  in  an  E.S.E.  direction 
towards  Liverpool  with  the  fiood  tide.  It  was  held  that 
she  was  not  in  fault  for  not  having  brought  up  {d).  In 
an  American  case  {e)  it  was  held  that  a  steamship  in  a  fog 


8 


f)  The  Dordogne,  10  P.  D.  6, 11. 

(z)  Ibid. 

(a)  The  Frankland  and  The  Kes- 
trel, L.  R.  4  P.  0.  629 ;  I%e  Kirhy 
Sally  8  P.  D.  71 ;  The  Dordogne,  10 
P«  D.  6 ;  and  see  THe  Teuionia,  29 
^all.  77. 

{b)  The  Lancashire^  L.  R.  4  A.  & 
E.  198 ;  The  Otter,  ibid,  203  ;  The 
Girolamo,  3  Hag.  Ad.  169;  The 
North  American  and  The  WildBoee, 


2  Mar.  Law  Gas.  0.  S.  S19 ;  Smith 
V.  St.  Lawrence  Tow  Boat  Co,,  L.  R. 
6  P.  0.  308 ;  The  Orion,  2  Mar. 
Law  Gas.  O.  S.  Dig.  822;  The  Vie- 
toHa,  3  W,  Rob.  49 ;  The  Perth,  8 
Hagg.  4 14 ;  and  see  oases  cited 
supra,  pp.  273,  432. 

{e)  The  Pennsylvania,  19  Wall. 
125. 

(d)  The  Kirby  HaU,  8  P.  D.  71. 

{e)  The  Aiisa,  76  Fed.  Rep.  868. 
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was  in  fault  for  bringmg  up  in  the  traok  of  ships,  when    Article  16. 
she  might  have  got  into  anchorage  ground. 

The  duty  of  a  steamship  under  way  in  a  fog  has  been 
thus  stated  by  the  Supreme  Court  of  the  United  States  : — 
"  The  best  precautions  are  bright  signal  lights ;  very  low 
speed — ^just  suflScient  to  subject  the  vessel  to  the  command 
of  her  helm ;  competent  look-outs  properly  stationed  and 
vigilant  in  the  performance  of  their  duties;  constant 
ringing  of  the  bell  or  blowing  of  the  fog-horn,  as  the  case 
may  be;  and  sufficient  force  at  the  wheel  to  effect,  if 
necessary,  a  prompt  change  in  the  course  of  the  vessel"  (/). 

It  has  been  said  in  an  American  case  that  the  meaning  Pressure  of 
of  the  rule  that  a  steamship  shall  in  a  fog  go  at  a  moderate  ^^^  J^^^ 
speed  is,  not  that  she  shall  only  have  such  a  pressure  of 
steam  as  will  enable  her  to  go  slow,  but  that  she  shall 
have  her  full  steam  power,  and  still  go  slow,  so  that  she 
may  be  able  to  bring  herself  to  a  standstill  as  soon  as 
possible  {g).  In  another  case,  it  was  said  that  in  a  dense 
fog  a  ship  is  bound  to  go  as  slowly  as  possible,  consistently 
with  steerage  way  {h).  Though  not  bound  to  lie  to  (i),  a 
sailing  ship  must  put  herself  under  moderate  sail  in  a  fog 
and  use  extra  caution  {k).  A  schooner  carrying  on  at 
night,  and  racing  with  another  vessel,  was  held  in  fault  (/). 

The  mere  alteration  of  course  in  a  fog  by  a  steamship  Alteration  of 
hearing  the  whistle  of  an  approaching  vessel  is  not  neces-  *^^*"^- 
sarily  negligence,  though  it  is  made  upon  a  guess  as  to 
the  distimce,  position,  and  course  of  the  other  ship  (m). 
As  a  general  rule  in  such  circumstances  a  vessel  should  not 


(/)  The  Cohrado,  1  Otto,  692 ; 
cf.  The  Ftaneonia^  4  Bened.  181. 

ig)  The  Hanta,  6  Bened.  601. 

(A)  The  JFeitphalia,  ABened. 404. 

(»)  The  Morning  Light,  2  Wall. 
550  ;  The  Colorado,  1  Otto«  692. 

(*)  The  Colorado,  1  Otto,  692. 

\t)  The  Thomas  Martin,  3  Blatchf . 
517. 

(m)  TheVindomora,l4V,J>An\ 


affd.  in  H.  L.  60  L.  J.  Ad.  1.  In 
The  Meeolution,  6  Asp.  Mar.  Law 
Gas.  363,  Butt,  J.,  had  held  that 
it  was  wrong  to  starboard  for  a 
whistle  supposed  to  be  two  and 
a-half  points  on  the  starboard  bow, 
and  that  the  proper  mancBuvre 
would  have  been  at  once  to  stop. 
See  also  The  Hoeetta,  6  Asp.  Mar. 
Law  Gas.  310. 
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ArtieU  16.    alter  her  oourse,  but  special  oirouinstanoes  may  justify  her 
in  doing  so.    No  absolute  rule  can  be  laid  down. 
B^eeA  of  Art.  16,  OS  to  stopping  and  reversing,  does  not  apply  to 

in  a  fog.  ^  sailing  ships  (n) ;  but  undue  speed  is  forbidden  both  for 
sailing  ships  and  for  steamships.  Where  a  sailing  ship 
had  her  studding  sails  set  in  a  thick  fog  and  came  into 
collision  with  another  ship,  Dr.  Lushington  said :  *'  It  is 
unquestionably  the  duty  of  a  master  in  intense  fog  to 
exercise  the  utmost  vigilance,  and  to  put  his  vessel  imder 
command,  so  as  to  secure  the  best  chance  of  avoiding  all 
accidents,  even  though  such  precautions  may  occasion  some 
delay  in  the  prosecution  of  the  voyage  "  (o).  But  in  this, 
and  in  another  case  {p),  the  sailing  ship,  though  under  a 
press  of  sail  in  a  fog,  was  not  therefore  held  in  fault  for 
the  collision.  So  a  brig  in  the  Atlantic  carrying  all  plain 
sail  and  going  five  knots  (g),  and  a  barque  off  the  Land's 
End  going  four  knots  in  a  fog  (r),  were  held  free  from 
blame  (q). 

In  The  Zadok  («),  a  barque  with  nearly  all  the  canvas 
set  which  she  could  carry,  going  five  knots  or  upwards 
in  a  fog  in  a  frequented  part  of  the  English  Channel, 
was  held  in  fault  for  not  going  at  a  moderate  speed. 
In  the  same  case  Sir  J.  Hannen  said  that  it  is  the  duty, 
of  a  sailing  ship  in  a  fog,  where  she  cannot  see  her  way, 
to  moderate  her  speed  to  the  point  at  which  she  has 
just  way  sufficient  to  have  the  power  of  controlling  her 
movements.  A  similar  rule  has  been  laid  down  (obiier) 
in  the  Court  of  Appeal  (t). 

A  sailing  ship  going  six-and-a-half  knots  over  a  fishing 
ground  on  a  dark  night,  when  vessels  were  visible  only 

(»)  Thelhrdogne,  10  P.  D.  6,  12.  (r)  Th4  iV.  Strong,  (1892)P.  105. 

(o)  Th4  IHnerant,  2  W.  Bob.  236.  u)  9  F.D.  114;  oi.Th4  Wyanoke, 

In  The  Vetper,  9  Fed.  Bep.  569,  a  40  Fed.  Rep.  702  (aix  knots) ;  The 

Bailing  ship  going  eight  Imotfi  was  Chattahoochee,  74  Fed.  Rep.  899  (five 

held  in  faiut  for  excessiye  speed.  to  six  knots  on  the  eoge  of  the 

(p)  The  Ebenezer,  ibid,  206.  ronte  of  Atlantic  liners). 

(q)  The  Elyeia,  4  Asp.  ICar.  Law  (t)  The  Jhrdogne,  10  P.  D.  6,  12. 
Gas.  540. 
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100  or  200  yards  off,  was  held  in  fault  for  a  collision  with    Artiole  16. 
a  trawler  {u). 

A  schooner  at  night  in  a  dense  fog  in  the  Bristol  Channel 
was  held  in  fault  for  not  going  at  a  moderate  speed.  It 
does  not  appear  what  her  speed  was ;  but  she  had  all  plain 
sail  set,  and  it  was  held  that  she  was  going  faster  than  was 
necessary  "to  keep  her  under  command  "  (x).  It  is  sub- 
mitted that  the  decisions  as  to  what  is  a  "  moderate  "  speed 
for  small  sailing  ships  bear  heavily  upon  such  vessels,  and 
that  they  should  not  be  carried  any  further.  A  small 
coaster  with  all  plain  sail  set,  sailing  by  the  wind,  is  seldom 
going  more  than  four  or  five  knots,  and  it  may  be  doubted 
whether  she  would  be  less  likely  to  do  damage  if  she 
shortened  sail  (t/). 

It  has  been  said  that  where  a  sailing  ship  in  a  fog  is 
aware  of  the  proximity  of  another  vessel,  though  unable  to 
see  her,  it  is  the  duty  of  the  person  in  charge  to  order  his 
people  to  stand  by  the  sheets  and  braces,  in  order  to 
manoeuvre  the  sails,  and  assist  the  helm,  at  the  first 
moment  the  other  ship  is  seen  (z). 

A  vessel  going  at  too  great  a  rate  of  speed  on  a  dark  inevitable 
night,  or  in  thick  weather,  cannot  be  heard  to  say  that  a  ^^TL 
collision  was  the  result  of  inevitable  accident  (a).    Under  pleaded 
such  circumstances  it  is  her  duty  to  go  at  such  a  rate  of  J  J^J^sive. 
speed  as  will  enable  her,  after  discovering  another  vessel, 
to  avoid  her  by  stopping  and  reversing  her  engines  (b). 
If  her  speed  is  higher  than  this,  she  will,  ahnost  certainly, 
be  held  in  fault  for  any  collision  that  may  occur,  although 
she  does  her  best  to   avoid  it  when  the  other  ship  is 
seen  {c). 

(m)  The  Tepperell,  Swab.  Ad.  12;  (s)  See  The  Zadok,  9  P.  D.  114, 

cf.   The  Frank,  2  Quebec  L.  B.  117. 

295,   a  barque  on  the  banks   of  (a)  The  Juliet  Erehine,  6  Not.  of 

Newfoundland.  Gas.  633. 

(x)  The  Beta,  9  P.  D.  134.  {b)  The  Smyrna,  2  Mar.  Law  Gas. 

(y)  Gf.  The  If.  Strong,  {1892J  P.  O.  S.  93. 

105 ;  The  Martello,  89  Fed.  Bep.  {e)  The  Samphire  y.  The  Fanny 

505  (four  knots  not  ozoessiTe}.  £eet,  Holt,  193. 
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Article  16. 

Being  under 
way  in  fog  un- 
necessarily. 


Steamship's 
smoke  ob- 
scuring lights 
and  view. 


Steamship 
lying  deiuL. 


Steering  and 
sailing  rules 
in  fog. 


In  very  thick  weather,  or  great  darkness,  a  vessel  is  not 
justified  in  running  through  a  crowded  roadstead,  but 
should,  if  possible,  bring  up  (d).  Nor  is  she  justified  in 
the  Thames  in  leaving  a  wharf  in  a  dense  fog  for  the 
purpose  of  going  up  the  river  on  a  flood  tide ;  and  it  has 
been  said  that  the  proper  way  to  go  up,  under  such  circum- 
stances, is  stem  first,  dredging  with  the  anchor  on  the 
ground,  so  as  to  be  able  to  bring  up  at  a  moment's 
notice  (e).  In  a  dense  fog  in  New  York  harbour  a  steam- 
ship ran  into  another  vessel  lying  at  a  wharf,  by  reason  of 
her  compass  being  out  of  order.  She  was  held  to  be  in 
fault  (/). 

If  a  steamship  has  the  wind  aft,  so  that  her  own  smoke 
is  blown  ahead,  obscuring  her  lights  or  the  view  from  her 
deck,  it  is  her  duty  to  go  at  a  moderate  speed,  and  so  that 
she  may  see  and  be  seen  by  other  vessels  in  time  to  avoid 
collision  (g). 

The  duty  of  a  steamship  approaching  another  vessel 
with  risk  of  collision,  to  slacken  her  speed,  or  to  stop  and 
reverse,  is  considered  below  (Art.  23). 

The  case  of  a  steamship  lying  dead  in  the  water  in  a 
thick  fog,  and  hearing  the  whistle  or  horn  of  an  approach- 
ing vessel,  is  not  provided  for  by  the  regulations.  Art.  13 
does  not,  it  is  submitted,  require  her  to  get  way  on ;  nor, 
on  the  other  hand,  does  Art.  18  require  her  not  to  move 
her  engines  (h).  It  is  submitted  that  a  sailing  ship 
would  not  be  held  in  fault  for  heaving-to  for  safety  in  a 
fog(t). 

It  has  been  said  in  an  American  case  that  in  a  fog  so 
dense  that  the  course  of  the  other  ship  cannot  be  made  out, 


{d)  The  Vietoria,  3  W.  Bob.  49  ; 
The  George,  4  Not.  of  Gas.  161 ;  The 
Lochlibo,  7  Moo.  P.  C.  C.  427. 

(e)  The  Aguadillana,  6  Asp.  Mar. 
Law  Cas.  390. 

(/)  The  Mohawk,  42  Fed.  Bep. 
189. 


is)  The  Bona  and  The  Ava^  2 
Asp.  Mar.  Law  Gas.  182;  The 
Vivid,  7  Not.  of  Gas.  127. 

(A)  The  Boskenna  Bay,  Ad.  Gt. 
14th  Jan.  1886. 

(i)  See  T%e  Aitila,  6  Quebeo  L. 
B.  340. 
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the  steering  and  sailing  rules   («n/rff,  p.  447),  do  not    Article  16. 
apply  (k). 

The  Lancashire  was  a  Liverpool  and  Birkenhead  ferry  Ferry  boats 
steamer.  She  left  her  landing  stage  to  cross  the  Mersey  fog.^"**  ™ ' 
in  a  dense  fog,  and  ran  into  The  Levant^  a  vessel  brought 
up  in  her  traok.  It  was  contended  for  The  Lancashire 
that  it  was  the  custom  of  the  ferry  boats  to  run  in  all 
weathers,  and  that  it  was  necessary  for  the  convenience  of 
the  public  that  they  should  do  so.  The  Lancashire  was 
held  in  fault  for  the  collision,  on  the  ground  that  she  had 
no  right  to  be  under  way  at  all  in  such  weather  (/).  In 
delivering  judgment,  the  learned  judge  of  the  Admiralty 
Court  (Sir  E.  Phillimore)  said  {m) :  "  The  question  arises 
in  this  case,  whether  it  was  proper  and  right  in  this  ferry 
boat  to  go  deliberately  across  the  river  in  a  fog  of  such  a 
dense  nature  as  here  described,  and  with  the  knowledge 
of  these  vessels  lying  in  her  track,  or  one  of  them  in  her 
track  and  the  others  nearly  so,  and  also  with  the  know- 
ledge that  one  of  them  had,  as  she  contends,  an  insufficient 
watch  P  It  has  been  urged  very  strongly  on  the  Court 
that,  if  this  were  not  to  be  so,  if  the  steam  ferry  boat  was 
to  be  delayed  on  account  of  the  fog,  the  greatest  possible 
inconvenience  would  ensue  to  the  public.  I  have  no 
doubt  that  it  is  yery  much  for  the  convenience  of  the 
public  that  the  ferry  boat  should  go  in  all  weathers,  and 
at  all  times ;  but  at  the  same  time,  I  cannot  myself  think 
it  right  to  set  the  convenience  of  the  public  in  competition 
with  the  possibility,  or  rather  the  probability,  of  injuring 
human  life  and  greatly  damaging  property.  At  the  same 
time,  the  custom  appears  to  have  been  for  this  vessel  to 
have  gone  across  in  foggy  weather,  as  at  other  times,  and 
regulations  appear  to   have   been  made  with  a  view  to 


{k)  The  Grenadier  dm^  TheAugutt  (I)  The  Zancaehire,  L.  B.  4  A.  & 

Korf,  74  Fed.  Bep.  974.  E.  198. 

(m)  L.  B.  4  A.  &  E.  201. 
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Amerioan 
cases  as  to 
ferry  boats 
running  in 
a  fog. 


Artleleie.  preyenting  accidents,  BuirQunding  her  "with  every  pre- 
caution  that  was  possible.  .  .  .  But  one  thing  appears  to 
me  quite  dear,  that  if  this  f  eny  steamer  thinks  herself 
justified  in  going  across  the  riyer  in  such  a  dense  fog  as 
this,  she  takes  upon  herself  all  the  responsibility  incident 
to  such  a  course.  She  has  the  advantage  if  she  goes  over 
safely,  and  she  must  have  the  disadvantage  if  she  injures 
life  or  property  in  the  course  of  the  passage." 

The  law  in  America  as  to  ferry  steamers  being  under 
way  in  a  fog  seems  to  be  more  favourable  to  the  ferry 
boats  than  that  of  this  country,  as  laid  down  in  7^  Lan- 
cashire. In  The  Exchange  (n),  it  was  held  that  while 
owners  of  ferry  boats  have  not  any  exclusive  privileges  of 
nayigation  over  owners  of  other  vessels,  nevertheless, 
while  the  public  convenience  requires  the  ferry  boats  to 
be  running  as  constantly  as  possible,  the  rules  which  are 
applicable  to  the  running  of  such  a  boat  are,  that  while 
more  than  ordinary  care,  vigilance,  and  caution  are  re- 
quired on  the  part  of  the  ferry  boat,  she  is  entitled  to  more 
than  ordinary  diligence  on  the  part  of  other  vessels  to  avoid 
her.  And  the  cases  show  that  where,  as  in  the  strong  tides 
of  New  York  harbour,  it  is  necessary  for  them  to  run  at  a 
speed  of  four  or  fiye  knots,  in  order  to  be  under  command, 
they  will  not  be  held  in  fault  for  excessiye  speed  (o). 

In  another  case  {p)^  it  was  held  that  a  ferry  boat  is  not 
bound  to  stop  running  in  a  dense  fog.  There  are  other 
American  cases  to  the  effect  that  vessels  are  required  to 
know  the  usual  track  of  ferry  boats,  and  to  take  precau- 
tions accordingly,  and  particularly  not  to  anchor  in  their 
track  {q). 

The  speed  of  vessels  in  some  rivers  (r)  is  regulated 


Local  rules 
as  to  speed. 


(n)  10  Blatchf.  168.  See  also 
Soffmtm  V.  Union  Ferry  of  Brooklyn^ 
68  N.  York  Rep.  386  ;  Briggs  v. 
The  JFhiUhall,  68  Fed.  Bep.  1022 ; 
The  Orangey  44  Fed.  Bep.  408. 

(o)  The  Ophelia,  44  Fed.   Bep. 


941. 

>)  The  Lydia,  11  Blatohf.  416. 

[q)  The  Hudson,  6  Bened.  206; 
The  Belief,  Olcott,  104. 

(r)  As  in  the  Tees;  see  ift/rv, 
p.  606. 
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by  local  rules,  applicable  in  all  weathers,  whether  thick    Article  16. 
or  dear. 

Steering  and  Sailing  Bules. 

Preliminary — Ri^k  of  Collision, 

Risk  of  collision  can,  when  circumstances  permit^  be  ascer- 
tained by  carefully  watching  the  compass  bearing  of  an 
approaching  vessel.  If  the  bearing  does  not  appreciably 
change^  such  risk  should  be  deemed  to  exist. 

Article  17. 

When  two  sailing  vessels  are  approaching  one  another  so  as    Artlda  17. 


to  involve  risk  of  collision^  one  of  them  shall  keep  out  of  the  Two  sailing 
way  of  the  other y  asfollowSy  viz. : —  ^' 

(a)  A  vessel  which  is  running  free  shall  keep  out  of  the  way 
of  a  vessel  which  is  close-hauled. 

(b)  A  vessel  which  is  close-hauled  on  the  port  tack  shall  keep 
out  of  the  way  of  a  vessel  which  is  close-hauled  on  the  starboard 
tack. 

(c)  When  both  are  running  free  with  the  wind  on  different 
sidesy  the  vessel  which  has  the  wind  on  the  port  side  shall  keep 
out  of  the  way  of  the  other, 

(d)  When  both  are  running  free  with  the  wind  on  the  same 
sidCy  the  vessel  which  is  to  windward  shall  keep  out  of  tJie  way 
of  the  vessel  which  is  to  leeward. 

(e)  A  vessel  which  has  the  wind  aft  shall  keep  out  of  the  way 
of  the  other  vessel. 

This  Article  corresponds  with  Art.  14  of  the  Regulations 
of  1884.  The  preliminary  paragraph,  as  to  risk  of  collision, 
is  new.  It  is  difficult  to  predict  what  its  effect  may  be  in 
law.  If  construed  literally  it  would  seem  to  make  the 
reg^ulations  applicable  when  the  ships  are  at  any  distance 
apart.  Perhaps  it  will  be  construed  as  a  mere  warning  to 
seamen  to  take  an  obvious  method  of  ascertaining,  as  early 
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Article  17.     as  possible,  the  approximate  course  of  the  other  ship.     See 
further  as  to  "  risk  of  collision,"  aupray  p.  376. 

In  an  American  case,  it  was  said  that  the  steering  and 
sailing  rules  (Arts.  16  and  22  of  the  Regulations  of  1884) 
do  not  apply  in  a  fog  so  thick  that  the  course  of  the  other 
ship  cannot  be  made  out  («). 
**  Bmuiing  The  classification  of  sailing  ships  contained  in  this  Article 

ing  oi^^'  occasions  some  difficulty.     It  is  probably  intended  to  be 
*«™^-  an  exhaustive  and  not  a  cross  classification.     It  is  doubtful 

whether  it  is  either  the  one  or  the  other ;  and  the  wording 
is  at  least  ambiguous.  *'  Eunning  free  "  appears  to  mean 
not  close-hauled ;  but  the  phrase  is  not  happily  chosen  to 
describe  a  ship  that  has  the  wind  a  point  or  two  free  but 
forward  of  the  beam  {t) .  The  words  "  with  the  wind  abaft 
the  beam"  occur  in  Art.  15  (c?).  Again,  the  question 
arises,  whether  a  vessel  which  ^^  has  the  wind  aft "  can  at 
the  same  time  be  "  ruijining  free " ;  and,  if  so,  whether 
(d)  or  (e)  prevails ;  whether,  if  she  is  to  leeward  of  the 
other  ship,  she  is  required  to  keep  out  of  the  way  under 
Art.  17  (e),  or  to  keep  her  course  under  the  combined 
operation  of  Art.  17  (d)  and  Art.  21.  A  further  question 
arises  as  to  how  the  dividing  line  between  "running  free" 
and  having  "  the  wind  aft "  is  to  be  drawn ;  whether,  for 
example,  a  ship  with  the  wind  on  the  quarter,  say,  three 
points  from  dead  aft,  "  has  the  wind  aft."  These  difficulties 
will  be  found  discussed  at  length  in  The  Pnvateer  («),  an 
Irish  case.  In  that  case  the  Court  appears  to  have  been  of 
opinion  that  a  ship  may  at  the  same  time  be  "running 
free  "  and  have  "  the  wind  aft " ;  and  it  appears  to  have 
been  held  in  the  same  case  that  a  ship  with  the  wind  about 
two  points  free  was  close-hauled;   but  the  latter  view 

(«)  Th$  Grenadier  y.  The  Augmt  the  Court :    The   Earl   TFemyee,  6 

Korff,  74  Fed.  Bep.  974.  Asp.  Mar.  Law  Gas.  407. 

{t)  A    ship    in    this    condition  (u)  7  L.  B.  Ir.  105 ;  in/ncr,  p.  456. 

appears  to    be   treated   as  close-  See  also  The  Byfoged  Chrittetuen,  4 

hauled  in  the  trades,  though  such  App.  Cas.  669. 
a  view  was  not  countenanced  by 
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receives  no  support  from  the  Master  of  the  Eolls,  who    Artiele  17. 
recently  expressed  the  opinion  that  a  ship  might  be  close- 
hauled  when  a  little  oft  the  wind,  but  doubted  whether 
she  would  be  so  if  she  had  the  wind  a  point  and  a-half 
free  {x). 

In  The  Singapore  (y),  decided  under  the  Regulations  of 
1863,  Lord  Westbury  appears  to  have  used  the  phrase 
"  running  free  "  as  equivalent  to  "  free '' — ^the  term  used 
in  Art.  12  of  the  Regulations  of  1863.  But  in  that  case 
the  ship  heading  E.  with  the  wind  at  N.W.  was  clearly 
both  free  and  running. 

In  The  Spnng  (»)  a  smack  with  the  wind  from  two  to 
four  points  from  dead  aft  was  held  to  have  the  wind  aft 
within  the  meaning  of  Art.  12  of  the  Regulations  of  1863. 

Under  former  regulations  it  was  held  that  a  vessel  A  ship  re- 
required  to  keep  out  of  the  way  of  another  might  do  so  in  ^L  out^of 
any  way  she  thought  proper.     She  might  go  ahead  or  the  way  must 
astern  of  the  other,  and  she  might  put  her  helm  to  port  or  other's  stem. 
starboard,  as  she  thought  best  {a).    Art.  22  of  the  existing 
regulations  makes  an  important  alteration  of  the  law  in 
this  respect.     If  the  circumstances  permit,  she  must  avoid 
crossing  ahead  of  the  other  vessel — ^in  other  words,  she 
must  go  under  the  other  vessel's  stem.     The  effect  of  this 
alteration  in  the  law  is,  that  if  it  is  possible  for  her  to  go 
under  the  other  ship's  stem,  and  she  attempts  to  cross  her 
bows,  she  will  be  inevitably  held  in  fault  under  the  statute 
for  a  collision  that  may  ensue. 

It  has  been  held  in  America  {b)  that  where  two  courses  Alteration  in 
are  open  to  a  vessel  required  to  keep  out  of  the  way,  and  she  ^®  ^^* 
selects  the  more  hazardous,  she  is  responsible  for  a  collision 
that  would  not  have  occurred  if  she  had  taken  the  safer 
course. 

(a?)  The  Earl  WemyM,  61  L.  T.  {a)  The  Nor,  2  Asp.  Mar.  Law 

at  p.  290.  Gas.  264 ;  The  Carroll,  8  Wall.  302 ; 

(y)  L.  R.  1  P.  0.  378.  The  Great  Eastern,  2  Mar.  LawCas. 

\z)  L.  R.  1  A.  &  E.  99.  O.  8.  97. 

{b)  The  Empire  State,  I  BeD&^L.  67. 
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and  Art.  24. 


Article  17.  Art.  17  is  Bupplemented  bj,  and  must  be  read  with, 
j^fc,  17  ia  Arts.  21  and  24 ;  the  former  requires  the  overtaken  ship 
"^PP^«^^^  to  keep  her  course  and  speed  (c)  ;  the  latter  requires 
by  Alt.  21  every  vessel  overtaking  another  to  keep  out  of  the  way  (rf) ; 
which  she  must  do  in  the  manner  directed  by  Art.  27  (c). 
The  difficulty  which  arose  under  the  Bules  of  1863,  of 
drawing  the  line  between  "  crossing  "  and  "  overtaking  " 
ships  {e)y  is  intended  to  be  removed  by  the  opening  words 
of  Art.  24.  It  seems  that  under  the  existing  regulations  a 
sailing  ship  which  is  travelling  faster  than  another  ahead, 
or  anywhere  forward  of  her  own  beam,  and  coming  up  with 
her,  must  keep  out  of  the  way  (/).  It  will  be  observed 
that  the  word  "  crossing,"  which  governed  the  correspond- 
ing Art.  12  of  the  Eegulations  of  1863,  does  not  occur  in 
the  Article  now  under  discussion. 

The  duty  of  the  ship  close-hauled  on  the  starboard  tack, 
under  Art.  17,  is  strictly  to  obey  the  rule  requiring  her  to 
keep  her  course.  She  can  excuse  a  departure  from  that 
rule  only  by  showing  that  it  was  necessary  to  avoid  imme- 
diate danger  (g).  "  Keeping  her  course  "  under  Art.  22 
means  keeping  her  course  by  the  wind.  If  in  so  doing 
she  comes  to  or  breaks  off  a  little,  she  does  not  thereby 
infringe  Art.  22  (A) ;  though  it  is  an  infringement  if, 
alleging  that  she  is  close-hauled,  she  comes  up  as  much  as 
upasmucliaa  two  and  a-half  points  (t).  But  a  vessel  would  not  be 
and  a- half,  justified  by  Art.  17  in  standing  on  obstinately  where  it 
is  clear  that  a  collision  may  be  avoided  if  she  alters  her 
helm,  and  in  no  other  way  (k). 

The  rule  requiring  a  ship  close-hauled  on  the  starboard 
tack  to  stand  on  appears  formerly  not  to  have  been  so 
strict  as  it  is  under  the  existing  law.    Formerly,  where 


Daty  of  ship 
required  to 
keep  her 
course  to 
stand  on; 


though  it  la 
an  infriDge- 
ment  to  come 


c)  See  ifrfra,  p.  473. 

d)  See  infra,  p.  606. 

e)  See  infra,  pp.  465,  506. 
/)  See  TheSeaion,  infra,  p.  610. 

)  See  Art.  27,  infra,  p.  621. 
h)  The  Marmion,  I  Asp.  Mar. 


?. 


Law  Cas.  412  ;  The  Aimo  and  Th$ 
Amelia,  2  Asp.  Mar.  Law  Gas.  96. 

(t)  The  Earl  Wemynj^Asp.liSju, 
Law  Cas.  407. 

(k)  The  Lake  St.  Clair  and  I%e 
Underwritmr^  2  App.  Cas.  389. 
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two  Yessels  on  opposite  tacks  were  approaching  with  risk  of  Artiele  17. 
collision,  it  was  held  to  be  the  proper  course  for  both  to  put 
their  helms  to  port  (/).  Such  is  not  now  the  law.  Before 
altering  her  helm,  a  ship  must  ascertain  what  course  the 
other  ship  is  upon,  and  how  she  has  the  wind.  Her  duty 
is  to  wait  until  she  knows  what  the  regulations  require 
her  to  do.  A  wrong  step  taken  by  a  ship  in  ignorance  of 
the  other's  course  will  cause  her  to  be  held  in  fault  if  a 
collision  ensues. 

Hence  arise  cases  of  great  perplexity  to  seamen.  A  Ahardcaae. 
ship,  A.,  close-hauled  on  the  port  tack,  sees  a  red  light  of 
another,  B.,  ahead,  and  a  point  or  two  on  his  starboard 
bow.  He  cannot  make  out  what  is  B.'s  course.  Not 
knowing  which  Article  of  the  regulations  applies  to  his 
case,  A.  stands  on,  and  at  the  last  moment  bears  up, 
thinking,  erroneously,  that  B.  is  close-hauled  on  the  star- 
board tack.  At  the  same  moment,  B.,  who  has  the  wind 
free,  bears  up.  A  collision  follows,  for  which  A.  is  prob- 
ably held  in  fault,  because  he  did  not  keep  his  course. 
The  temptation  for  A.,  on  first  seeing  B.,  to  bear  up,  go 
about,  wear,  or  to  take  other  steps  which  he  thinks  will 
avoid  risk  of  collision,  without  regard  to  the  regulations,  is 
strong. 

The  following  illustration  may  be  suggested : — The 
wind  being  north,  a  ship  close-hauled  on  the  port  tack  and 
heading  E.N.E.,  sees,  within  a  quarter  of  a  mile,  and  on 
her  lee  bow,  a  red  light.  The  vessel  to  which  it  belongs 
may  be  either  in  stays,  and  heading  N.,  or  she -may  be 
close-hauled  on  the  starboard  tack,  and  heading  from 
N.W.  to  W.N. W. ;  or,  again,  she  may  have  the  wind  free 
and  be  heading  from  W.N.W.  to  "W.  by  S.  In  the  first 
case  supposed,  the  rapid  alteration  in  the  bearing  of  the 
light  as  it  crossed  her  bows  would  assist  her  in  arriving  at 
the  conclusion  that  the  other  ship  was  close-hauled  on  the 

{I)  The  Sinngapatamy  6  Not.  of  Gas.  61,  66. 

o  o  2 
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Artiele  17.  starboard  tack  and  heading  about  N. W.,  and  in  this  oaae 
the  duty  of  the  first  ship  is  clear — to  keep  out  of  the  way. 
On  the  other  hand,  if  the  ship  to  which  the  red  light 
belonged  were  light,  under  low  sail,  and  making  consider- 
able lee- way,  the  alteration  in  the  bearing  of  the  light 
would  be  very  slow,  and  it  might  easily  be  mistaken  for 
the  light  of  a  ship  having  the  wind  free.  In  this  case  it 
would  be  very  difficult  for  the  ship  on  the  port  tack  to 
appreciate  the  actual  circumstances  of  the  situation  in  time 
to  comply  with  the  regulations  so  as  to  avoid  a  collision. 

In  The  Theodore  JS.  Rand  (m),  the  ship  on  the  port  tack 
was  held  not  to  be  in  fault,  although  she  bore  up  and  so 
caused  the  collision,  because  she  could  not,  with  reasonable 
care,  have  known  that  the  other  ship  was  running  free. 

A  vessel  may  be  close-hauled  within  the  meaning  of 
Art.  17,  although  she  is  not  lying  so  close  to  the  wind 
that  she  cannot  luff  a  trifle  without  throwing  herself 
in  stays  (w).  In  The  Breadalbane  (o),  a  brig,  heading  six 
points  from  the  wind,  and  a  ship,  with  her  fore-topsail 
carried  away,  heading  seven-and-a-haLf  points  from  the 
wind,  were  held  to  be  both  close-hauled.  A  ship  sailing 
full  and  by,  and  being  kept  ^'  a  good  full,"  would  be  close- 
hauled  within  Art.  17. 

A  ship  with  the  wind  free  must  keep  out  of  the  way 
of  a  ship  hove-to,  by  virtue,  it  seems,  of  Art.  17  (a)  or 
Art.  17  (e) ;  for  a  ship  hove-to  is  close-hauled  within  the 
meaning  of  this  Article  (p). 

It  has  already  been  stated  {q)  that  Art.  4,  relating  to 


Meaning  of 

<<olo8e- 

hanled.*' 


"Wliether  a 
flMp  hoye-to  is 


(m)  12  App.  Gas.  247  ;  Th4  Kil- 
leena^  Ad.  Biv.,  Not.  1891,  was  a 
similar  case. 

(n)  The  Singapore  and  The  Hehe^ 
Holt,  124;  L.  R.  1  P.  0.  378,  383; 
Chadwick  v.  The  City  of  Dublin 
S^eam  Packet  Co.,  6  Ell.  &  Bl.  771  ; 
The  Earl  JFemyst,  6  Asp.  Mar.  Law 
Gas.  407. 

(o)  7  P.  D.  186. 

Ip)  The  Eleanor  v.  The  Ahna,  2 


Mar.  Law  Gas.  O.  S.  240;  The 
Eoealie,  6  V,  D,  1\b\  The  Jamee, 
Swab.  60 ;  The  London,  6  Not.  of 
Gas.  29  ;  The  Blenheim,  1  Sp.  E.  & 
A.  285 ;  The  Ada  H.  Ketutedy,  33 
Fed.  Rep.  623;  hut  w&^  The  Alfredo, 
32  Fed.  Rep.  360,  where  it  was 
held  that  a  sailing  ship,  hove-to 
and  making  no  waj  ahead,  should 
Bound  a  bell  and  not  a  horn. 
{q)  Supra,  p.  403. 
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ships  not  under  oommand,  probably  does  not  apply  to  a    Article  17. 
ship  hove-to  in  the  ordinary  course  of  navigation.    Art.  17,  within  Art.  17 
therefore,  applies  to  a  ship  lying-to,  so  as  to  require  her  Jfk'^out^ 
to  keep  out  of  the  way,  notwithstanding  her  comparatively  of  th«  way. 
helpless  condition.      In  a  case  (r)  decided  in  1847  the 
facts  were  as  follows :  The  Lamnia,   a  schooner    close- 
hauled  on  the  starboard  tack,  came  into  collision  in  broad 
daylight  with  The  Londony  a  schooner  hove-to  on  the  port 
tack.     The  crew  of  The  London  were  engaged  in  reefing 
her  topsail.     The  helm  of  The  Lavinia,  which  had  been 
lashed  a-lee,  was  put  over  to  port  shortly  before  the 
collision.     The  Laviniu  kept  her  course  up  to  the  moment 
of  collision,  and  hailed  The  London  to  port.     It  was  held 
that  The  London  was  solely  in  fault. 

In  the  case  of  The  Young  Alomo  a  dandy-rigged  smack, 
hove-to  on  the  port  tack,  was  held  in  fault,  under  Art.  12 
of  the  Regulations  of  1863,  for  a  collision  with  TTw  JRoaaliey 
a  three-masted  schooner,  close-hauled  on  the  starboard 
tack.  The  collision  was  in  the  daytime  in  clear  weather, 
and  The  Rosalie  («)  was  held  to  be  also  in  fault.  It  does 
not  appear  that  either  vessel  did  anything  to  avoid  the 
collision.  On  the  other  hand,  in  a  recent  Canadian  case, 
a  ship  hove-to  on  the  port  tack  was  held  not  to  be  in  fault 
for  a  collision,  on  the  ground  that  she  was  practically 
helpless  and  could  do  nothing  to  avoid  it  {t). 

The  following  American  case  is  instructive  upona  point  HeaWDg-to 
which  does  not  appear  to  have  been  sufficiently  considered  ^"J  ^  *™°^ 
in  the  English  cases.  A  schooner,  with  the  wind  free, 
was  in  collision  with  a  pilot  boat  lying-to  with  her  helm 
lashed  a-lee.  The  pilot  boat  was  forging  ahead  at  the 
rate  of  about  a  knot  an  hour,  as  she  kept  coming  to  and 
falling  oflf.  Both  vessels  were,  in  1866,  held  by  the 
District  Court  of  the  United  States  to  be  in  fault  for  the 
collision  :  the  schooner  for  not  keeping  out  of  the  way  of 


i 


r)  TheL<md(m,^'S(^,oiQ9A.29.  {t)   The    Paramatta,    Stockton's 

«)  6  P.  D.  245.  y.-Ad.  Dig.  Canada,  192. 
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a  vessel  which  was  "  close-hauled,"  and  the  pilot  boat  for 
not  keeping  her  course.  The  Court  said  that  the  proper 
course  for  those  on  board  the  pilot  boat  to  have  taken  was 
to  get  way  on  her,  so  as  to  keep  a  steady  course  {u).  This 
seems  a  reasonable  decision  as  regards  the  duty  of  the 
pilot  boat.  It  may  well  be  doubted  whether  heaving-to  in 
the  track  of  ships  and  lashing  the  helm  a-lee  (or),  in  order 
to  save  the  trouble  of  a  hand  at  the  helm,  is  not  in  itself 
negligence  for  which  the  ship  should  be  held  liable  in  case 
of  collision  (y).  A  vessel  so  situated  is  practically  helpless 
to  keep  out  of  the  way  herself ;  and  her  lights  are  mis- 
leading to  other  ships  because  of  her  unsteady  course  and 
the  lee-way  she  makes.  It  is  a  common  practice  for 
shrimpers  in  the  Thames,  and  trawlers  in  the  North  Sea, 
to  leave  their  vessels  to  drive  with  the  tide  in  the  manner 
described  above.  line  fishermen  in  the  Channel  and  in 
the  North  Sea  lower  their  head-sails  and  ease  off  the 
main  sheet.  A  vessel  so  handled  is  wholly  out  of  con- 
trol, and  in  case  of  collision  she  could  not  be  heard  to 
say  that  she  was  not  in  fault  (y).  It  is  submitted  that 
a  ship  hove-to  is  required  to  exercise  more  than  ordinary 
care,  so  that  she  may  not  be  an  obstruction  to  naviga- 
tion (g) .  A  tug  drifting  about  in  the  track  of  ships  without 
sufficient  steam  to  get  way  upon  her  has  been  held  in 
fault  (a). 

The  steering  and  sailing  rules  are  framed  primarily  for 
ships  that  are  moving  through  the  water ;  and  it  has  been 
doubted  whether  they  apply  to  a  ship  lying  dead  in  the 
water,  and  unable  effectually  to  comply  with  them  (J). 
It  would  seem,  however,  that,  so  far  as  they  can,  they  must 
do  so. 


(u)  The  Transit,  3  Bened.  192 ; 
of.  TheHavertm,  31  Fed.  Rep.  663. 

(ar)  See  The  General  Gordon,  6 
Afip.  Mar.  Law  Gas.  633 ;  7  Asp. 
Mar.  Law  Gas.  317. 

(y)  8ee  The  Eleanor,  ubi  supra. 


{z)  See  The  Attila,  6  Quebec  L. 
B.  340. 

(a)  The   Byron,    2    New    South 
Wales  L.  B.  Ad.  1. 

(b)  See  The  James  T,  Boston,  27 
Fed.  Bep.  46i. 
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Whether  a  sailing  trawler  at  work  is  within  Art.  14    Article  17. 
seems  doubtful.    Bj  Art.  26,  '*  sailing  vessels  under  way"  sailing 
are  required  to  keep  out  of  the  way  of  "  sailing  vessels  *^^^^ 
....  fishing  with  ....  trawls."    This  would  probably 
be  held  to  apply  as  between  a  sailing  ship,  other  than  a 
trawler  at  work,  and  a  trawler  at  work.    As  between  two 
trawlers  at  work,  in  the  absence  of  any  express  enactment, 
probably  either  Art.  16  or  the  general  '^  port  tack  "  rule 
would  be  held  to  apply. 

The  following  oases,  decided  under  the  Begulations  of 
1863,  illustrate  the  application  of  Art.  17,  and  the  circum- 
Btanoes  under  which  it  may  be  departed  from :- 

Two  ships  were  turning  to  windward  in  a  narrow  Cases  iUob- 
channel,  both  on  the  starboard  tack,  and  one  following  in  ^^'\^ 
the  wake  of  the  other.  The  leading  ship,  having  stood  as 
far  towards  the  side  of  the  channel  as  was  prudent,  went 
about.  There  was  risk  of  collision  if  the  other  ship  stood 
on.  It  was  held  that  it  was  the  duty  of  the  following 
ship,  although  on  the  stcurboard  tack,  to  go  about  when  the 
leading  ship  did  so  (o). 

In  a  case  where  the  courses  of  the  two  ships  were  within 
a  point  of  being  directly  opposite  (W.N. W.  and  S.E.  by  E.), 
the  Privy  Council  held  that  they  were  "  crossing,*'  and  not 
"  meeting,"  ships  {d). 

Where  two  vessels  close-hauled  on  opposite  tacks  sighted 
each  other  at  so  short  a  distance  that  it  was  not  possible 
for  the  ship  on  the  port  tack  to  avoid  the  other  if  the  latter 
stood  on,  it  was  held  that  it  was  the  duty  of  the  latter  to 
port  and  let  go  her  head  sheets  (e). 

Where  a  ship  close-hauled  on  the  port  tack  was  unable 
to  bear  up  owiug  to  her  head-gear  being  carried  away,  and 
the  other  ship,  in  ignorance  of  her  disabled  condition,  kept 


(e)  ThePriteUla,  L.  B.  3  A.  &  {d)  17^  Conttitution,  2  Moo.  T.O. 

£.  126 ;  and  see  The  Lake  St,  Clair  G.  453. 

and  The  Underxcriter^  3  Asp.  Mar.  {e)  The  Lady  Anne,  15  Jar.  18. 
Law  Cas.  361 ;  i^fra,  p.  456. 
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Artleie  17.    her  oourse,  a  collision  whioh  followed  was  held  to  be  an 
inevitable  accident  (/). 

Two  heavy  full-rigged  ships  were  turning  to  windward 
in  the  St.  Lawrence.  One  of  them,  TJie  Lake  8L  Clair^ 
whilst  in  stays,  was  struck  by  the  other.  The  U^idencriter^ 
nearly  at  right  angles  on  the  starboard  side.  Those  on 
board  The  UndericiHter  could  not  see  that  The  Lake  St.  Clair 
was  in  stays  in  time  to  avoid  her ;  but  they  might  have 
avoided  her  if  they  had  ported  their  helm  when  hailed  to 
do  so.  The  Underwnter  was  held  in  fault  for  not  porting, 
and  The  Lake  St,  Clair  for  not  having  braced  her  head 
yards  aback,  and  for  having  hauled  her  fore-yard  (g). 

The  wind  being  somewhere  from  S.  to  S.S.E.,  the  sloop 
Coiistantine^  heading  N.N.E.,  fell  in  with  the  cutter  Spring 
heading  "W.  by  S.,  and  to  leeward.  It  was  held  that  it 
was  the  duty  of  The  Comtanttne  to  keep  out  of  the  way, 
and  that  the  duty  of  The  Spring  was  to  keep  her  course  (A). 

A  full-rigged  ship,  with  the  wind  free,  crossing  a  brig 
and  a  schooner  close-hauled  on  the  same  tack,  was  held  in 
fault  for  approaching  them  so  close  that,  upon  the  schooner 
going  about,  a  collision  with  the  brig  was  inevitable  (t). 

A  ship  just  gathering  way  on  the  port  tack,  after  going 
about,  was  held  free  from  blame  for  a  collision  with  another 
close-hauled  on  the  starbocurd  tack,  which  had  approached 
her  too  near  whilst  in  stays  (i). 

A  collision  occurred  between  the  barque  St.  Jean  and 
the  barque  Privateer.  The  St.  Jean  had  the  wind  on  the 
port  side  about  two  points  free.  The  Privateer  had  the 
wind  somewhere  between  dead  aft  and  three  points  on 
the  starboard  quarter.  It  was  held  (in  Ireland)  that  it 
was  the  duty  of  The  Privateer  to  keep  out  of  the  way  (/), 

(/)  Th$  Aimo  and  Ths  Amelia,  2  (t)  The  Mobile^  Swab.  Adm.  69  ; 

ABp.  Mar.  Law  Gas.  96.  on  app.  ibid,  127 ;  this  oase  was 

(a)    Wilson    y.    Canada   Shipping  under  a  former  Acfc. 

Co.,   The  Lake  St.  Clair  and  The  (k)  The  Charlotte  Itaab,   Brown, 

Undenoriter,  2  App.  Gas.  389.  Ad.  463. 

{h)  The  Spring X'  B.  1  A.  &  E.  99.  (/)  The  Privateer^  9  L.  B.  Lr.  1 05 . 
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either  by  virtue  of  Art.  17  (a)  or  Art.  17  (e).  The  case  Artioia  17. 
of  The  Singapore  (m)  was  relied  on  as  an  authority  for  the 
proposition,  that  a  vessel  heading  as  much  as  eight  points 
from  the  wind  is  "  close-hauled "  within  the  meaning  of 
the  regulations.  In  that  case  a  laden  barque  was  heading 
seven  points  from  the  wind,  and  was  held  to  be  close- 
hauled.  It  is  submitted  that  The  Singapore  is  an  extreme 
case,  and  that  a  vessel  heading  more  than  seven  points 
from  the  wind  cannot  be  properly  said  to  be  close-hauled. 
A  brig  was  heading  E.  by  N.  on  the  starboard  tack, 
close-hauled,  and  a  ship,  also  on  the  starboard  tack,  and 
said  to  be  close-hauled  (n),  heading  N.E.  by  E.  half  E., 
was  to  windward  of  her.  Each  vessel  pleaded  that  the 
other,  when  first  seen,  was  about  four  points  abaft  her  own 
({.e.  the  complainant's)  beam.  It  appears  to  have  been 
held  that  the  allegation  of  the  brig  was  proved — that  the 
ship  was  overtaking  the  brig ;  and  that  her  duty,  there- 
fore, was  to  keep  out  of  her  way.  But  the  case  is  not 
satisfactory,  for  the  Court  appears  to  have  been  of  opinion 
that  the  ships  were,  in  fact,  not  within  the  overtaking 
rule,  but  within  Art.  17  (o). 

Two  ships,  close-hauled  on  opposite  tacks,  were  crossing 
each  other.  The  ship  on  the  starboard  tack  was  held  in 
fault  for  not  keeping  out  of  the  way  when  the  other,  being 
ahead  and  to  windward,  could  not  bear  up  without  risk  of 
collision,  and  could  not  go  about  because  of  a  shoal  {p), 

A  sloop,  with  the  wind  free,  was  running  through  a 
narrow  channel  against  a  strong  tide  close  to  the  shore. 
Two  schooners,  the  combined  length  of  which  was  equal  to 
half  the  breadth  of  the  channel,  were  beating  to  windward 
in  the  opposite  direction.  It  was  held  that  the  stemmost 
of  the  schooners  was  in  fault  for  standing  on  when  under 

im)  L.  R.  1  P.  C.  878.  {p)  The  Ann   Caroline,   2    Mar. 

(n)  She   had  carried   away  her  Law    Cas.   O.  S.   208    (Amerioan 

fore-topsail  ahortlj  before  the  col-  case) ;    cp.   The  Maggie  J,   Smith, 

lidon.  16  Bavifi,  349,  854. 

(o)  The  Breadalbane,  7  P.  D.  184. 
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Artieie  17.  the  stem  of  the  leading  schooner,  so  that  when  she  was 
obliged  to  go  about  she  ran  into  the  sloop,  which  could  not 
ayoid  her  without  going  ashore  (q). 


Artieie  18. 

Two  Bteam 

Teesels 

meeting. 


Aeticle  18. 

Where  ttoo  steam  vesseb  are  meeting  end  on^  or  nearly  end 
ony  80  08  to  involve  risk  ofcollision^  each  shall  alter  her  course 
to  starboard^  so  that  each  may  pass  on  the  port  side  of  the 
other. 

This  Article  only  applies  to  cases  wh^e  vessels  are  meeting 
end  on,  or  nearly  end  on,  in  such  a  manner  as  to  involve  risk 
ofcollisionj  and  does  not  apply  to  two  vessels  which  musty  if 
both  keep  on  their  respective  courses,  pass  clear  of  each  other. 

The  only  cases  to  which  it  does  apply  are  when  each  of  the 
two  vessels  is  end  on,  or  nearly  end  on,  to  the  other  ;  in  other 
iwrdsy  to  cases  in  which,  by  day,  each  vessel  sees  the  masts  of 
the  other  in  a  line,  or  nearly  in  a  line  mth  her  o^cn  ;  and  by 
night  to  cases  in  which  each  ship  is  in  such  a  position  as  to  see 
both  the  side  lights  of  the  other. 

It  does  not  apply  by  day  to  cases  in  which  a  vessel  sees 
another  ahead  crossing  her  own  course  ;  or  by  night  to  cases 
where  the  red  light  of  one  vessel  is  opposed  to  the  red  light  of 
the  other,  or  where  the  green  light  of  one  vessel  is  opposed  to 
the  green  light  of  the  other,  or  where  a  red  light  without  a 
green  light,  or  a  green  light  mthout  a  red  light,  is  seen  ahead, 
or  where  both  green  and  red  lights  are  seen  anywhere  but 
ahead. 

This  Article  is  almost  identical  with  Art.  15  of  the 
Sregulations  of  1884.  It  contains  the  substance  of  Art.  13 
of  the  Begulations  of  1863,  and  of  an  Order  in  Council  of 
the  30th  of  July,  1868,  explaining  the  meaning  of  "  end 
on."    The  interpreting  order  is  said  to  have  been  made  in 


(q)  The  Murk  EveUm,  16  Wall.  348. 
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oonsequenoe  of  the  decision  in  The  Ckopatra  (r),  by  which 
the  port  hebn  rule  of  a  former  Act  («)  was  held  to  apply 
where  the  ships  were  on  parallel  courses  green  to  green, 
each  being  on  the  starboard  bow  of  the  other  {t). 

The  words  ^^  each  shall  alter  her  coarse  to  starboard  " 
are  exactly  equivalent  to  '^  the  helms  of  both  shall  be  put 
to  port "  of  the  regulations  of  1863  (w).  The  words  "  so 
that  each  may  pass  on  the  port  side  of  the  other  "  appear 
to  be  merely  explanatory. 
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Artiele  18. 


(r)  Swab.  135.  The  case  was 
followed  in  The  Arabian,  2  Stuart*s 
V.-Ad.  Rep.  72. 

is)  17  &  18  Vict.  0.  104,  8.  296. 

\t)  See  The  Odetta,  4  Asp.  Mar. 
Law  Cas.  493. 

(u)  The  alteration  in  the  word- 
ing of  the  regulations  was  prob- 
ablj  made  with  a  view  to  a  possible 
tinif ormity  of  system  amongst  the 
seamen  of  all  nations  as  regards 
orders  to  the  helm.  In  £nglish 
ships  the  order  which  sends  the 
ship's  head  to  starboard  is  "port ! " 
In  France  the  equivalent  order  is 
*  *  tribord !  * ' — the  literal  translation 
of  which  is  ''  starboard."  In 
London  School  Board  y.  Lardner, 
Times,  20th  Feb.,  1884,  a  Thames 
pilot  was  held  liable  for  a  collision 
caused  by  his  giving  the  order  in 
French,  ♦*  triboid!  *^with  the  in- 
tention of  sending  his  ship's  head 
to  port.  The  man  at  the  helm,  a 
Frenchman,  carried  out  the  order 
in  the  French  custom,  by  putting 
his  helm  to  port,  and  thereby  caused 
the  collision.  Some  nations,  in- 
cluding America,  Austria,  and 
Italy,  adopt  the  English  system, 
others  the  French ;  with  the 
Scandinavian  nations,  the  practice 
is  said  to  vary  in  different  ships : 
see  Naut.  Mag.  1877,  p.  340.  Since 
pilots  of  one  nation  are  frequently 
m  charge  of  ships  of  another  na- 
tion, it  is  manifest  that  a  uniform 
system  is  very  desirable.  The  ap- 
parent paradox  involved  in  the 
English  system  originated  with  the 


use  of  the  tiller,  the  movements  of 
which  are  opposite  to  those  of  the 
ship's  head.  Most  vessels  being 
now  steered  by  a  wheel,  and  the 
tiller  being  frequently  aft  of  the 
rudder-head,  the  orders  to  the  helm 
are  altogether  anomalous.  With  a 
wheel,  and  a  tiller  aft  of  the  rudder- 
head,  the  order  to  send  the  ship's 
head  to  starboard  is  still  "port !  " 
whilst  the  wheel,  the  tiller,  and 
the  ship's  head  all  move  together 
in  the  same  direction,  to  starboard. 
It  is  stated  (Naut.  Mag.  1879, 
p.  216^  that  in  most  French  ships 
the  tiller  chains  are  so  rove  that 
the  wheel  turns  to  port  as  the  ship's 
head  goes  to  starboard.  From  Sir 
H.  Manwayring's  Salman's  Dic- 
tionary (1644),  it  appears  that  Uie 
existing  practice  is  at  least  as  old 
as  the  early  part  of  the  17th  cen- 
tury. Probably,  it  has  been  the 
same  since  rudders  and  tillers  were 
invented.  It  must  be  remembered 
that  when  going  astern  the  action 
of  the  rudder  is  reversed,  and  that 
the  order  **  port! "  and  correspond- 
ing movement  of  the  rudder  to 
starboard,  send  the  ship's  head  to 
port. 

Another  source  of  oonfusionexists 
in  the  absence  of  a  uniform  system 
of  orders  to  the  helm  g^ven  by  the 
hand  by  the  pilot  or  officer  on  the 
bridge.  In  some  waters,  tiie  order 
to  starboard  the  helm  is  given  by 
extending  the  right  hand,  in  others 
by  extending  the  left. 
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Article  18. 


ClasMification 
of  ships  into 
meetiug, 
orossing,  and 
overtaking 
ships. 


Bhip  heading 
straight  for 
the  other. 


Does  Art.  18 
apply  to  a 
ship  dead  in 
the  water  P 


Abolition  of 
the  role  of 
"port  helm" 
exoept  in  one 
case. 


As  to  the  meaning  of  "so  as  to  involve  risk  of  collision," 
see  above,  p.  376. 

In  the  existing  regulations  vessels  approaching  each 
other  are  described  as  "meeting"  (a*),  "crossing,"  and 
"  overtaking,"  or  being  overtaken.  It  appears  that  this 
classification  is  intended  to  include  all  cases  of  ships  ap- 
proaching or  being  approached  by  others.  It  is  a  cross 
classification,  for  although  no  ship  that  is  a  "  crossing  " 
ship  can  at  the  same  time  come  within  the  rule  for 
"  meeting  "  ships,  yet  a  "  crossing  "  ship  may  at  the  same 
time  be  an  "  overtaking  "  ship,  and  be  bound  by  Article 
24(y)._ 

A  ship  is  "  crossing  "  another  whenever  the  lines  of  their 
courses,  being  prolonged,  intersect ;  and  not  the  less  so 
because  one  ship  is  heading  for  the  midships,  or  some 
other  part  of  the  hull,  of  the  other  («). 

This  and  the  following  Articles  which  deal  with  steam- 
ships under  way  assume  that  both  have  way  through  the 
water.  Whether  they  apply  at  all  to  a  steamship  lying 
dead  in  the  water  seems  doubtful.  Apart  from  the  regu- 
lations, a  vessel  so  situated  has  no  right  to  put  her  engines 
ahead,  so  as  to  cross  the  bows  of,  or  so  as  to  embarrass^ 
another  obviously  intending  to  pass  her  on  one  side  or  the 
other  (a). 

The  rule  contained  in  Article  18  is  not  identical  with 
the  "  port  helm  "  rule  of  former  Acts,  or  with  the  older 
practice  of  seamen  mentioned  in  a  former  page  (6).     The 


(x)  ** Meets"  in  17  &  18  Vict. 
c.  104,  B.  296,  had  a  wider  mean- 
ing than  *' meeting"  in  the  exist- 
ing regulations :  see  The  Cleo^ 
patra^  Swab.  135;  see  also  The 
Injlexible,  Swab.  32,  as  to  the 
application  of  sect.  296. 

{y)  See  Arts.  17,  19,  and  24.  Ab 
to  the  distinction  between  *' meet- 
ing" and  "crossing"  ships,  see 
The  Franconia,  2  P.  D.  8 ;  The 
Ptinoeaean  Loviea  and  The  Ariefnaa, 


Holt,  75 ;  The  Eliza  and  The  Ori- 
noeoy  ibid,  98 ;  The  Superb  and  Th4 
Florence  Bragington^  2  Mar.  Law 
Cas.  O.  S.  237  ;  The  PeekforUm 
CattU,  3  P.  D.  11 ;  The  Breadalbane, 
7  P.  D.  186;  The  SeaUm,  9  P.  D.  1; 
The  Columbia,  10  WaU.  246. 

(z)  7%tfO£«w}M,  6lFed.Rep.338. 

\a)  7^  jSrw^o/,  11  Fed.  Rep.  156. 

\b)  Paspe  366.  As  to  the  applica- 
tion of  tne  port  helm  rule  of  the 
M.  S.  Act,  1854,  see  The  Arthmr 
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existing  regulations  limit  the  application  of  the  *'  port  Article  18. 
helm  "  to  one  case  only,  namely,  where  both  the  ships  are 
steamships  (c),  and  they  are  proceeding  in  directly  opposite 
directions  on  the  same  line,  or  nearly  so.  In  every  other 
case  the  ''  port  helm "  rule  is  inapplicable,  and  the  two 
ships  must  act  as  required  by  the  particular  Article  appli- 
cable to  the  case.  There  is  reason  to  think  that  the 
important  alteration  of  the  law  effected  by  the  Begula- 
tions  of  1863,  and  continued  by  those  of  1880,  has  not 
produced  a  corresponding  change  in  the  practice  of  sea- 
men. The  proper  application  of  the  "  port  helm  "  rule 
in  its  existing  shape  requires  the  careful  attention  of  sea- 
men. Its  indiscriminate  application  has  been  a  fruitful 
source  of  collision. 

It  appears  from  the  explanatory  part  of  Art.  18  that  Case  of 
the  application  of  that  Article  is  determined,  not  by  the  jJ^^gJ^over 
directions  in  which  two  ships  are  approaching  each  other  the  ground 
over  the  ground,  but  by  the  directions  in  which  their  heads  diflPerent  from 
are  pointing.     The  case  of  a  steamship  crossing  a  tideway,  ^^^^^^^T?!^'^ 
of  a  vessel  dropping  up  stem  foremost  with  the  tide  and 
guiding  herself  with  her  helm  and  anchor  (c?),  or  of  a  tug 
with  a  heavy  ship  in  tow  making  considerable  lee-way,  so 
that  she  is  approaching  another  vessel  upon  a  course  over 
the  ground  directly  opposite  to  that  of  the  other,  but  in  a 
direction  different  from  that  in  which  her  head  is  pointing, 
does  not  seem  to  be  expressly  provided  for.     It  will  be 
noticed  that  under  the  existing  regulations  there  is  no 
'*  end  on  "  rule  for  sailing  ships,  as  there  was  under  the 
Eegulations  (Art.  11)  of  1863. 

"Altering  her  course  to  starboard"  under  Art.  18  means  Both  ships 
altering  suflSciently  to  take  her  clear  if  the  other  ship  does  ^JithOTneed 


Gordon  and  The  Independetiee^  Lnsh.       ship :  The  Ann,  Lnsh.  55. 

270 ;  and  see  cases  cited,  pp.  460,  {d)  As  in  The  Smyrna,  mentioned 


462  -  464.  arguendo  in  The  George  Arkle,  Lush. 

(e)  17  &  18  Vict.  0.  104,  s.  296, 
applied  to  a  steamship  and  a  sailing 
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ATti0l«  18. 

slacken  after 
risk  is 
determined. 


Whatifl 
**  nearly  end 
on"? 


not  starboard  (e).  The  law  is  that  both  ships  are  to  alter 
their  courses  to  starboard,  and  the  neglect  by  one  to  obey 
the  law  will  be  no  excuse  to  the  oilier,  although  there 
would  have  been  no  collision  if  one  had  ported  (/). 
Where  a  ship  is  in  a  position  to  which  Art.  18  applies, 
and  she  alters  her  course  sufficiently  to  determine  the  risk 
of  collision,  she  is  not  necessarily  required  at  the  same 
time  to  slacken  under  Art.  23  (g).  There  is,  however, 
some  obscurity  as  to  the  circumstances  under  which  Art. 
23  applies.  It  has  been  held  to  apply  where  there  will  be 
risk  of  collision  if  the  vessels  continue  to  approach  each 
other  (A). 

If  two  steamships  sight  each  other  nearly  right  ahead, 
but  so  that  each  is  a  little  on  the  starboard  bow  of  the 
other,  the  law  requires  each  to  put  her  helm  to  port, 
although  a  collision  would  be  avoided  if  each  were  to  star- 
board, and  that  appears  to  be  the  safer  and  more  con- 
venient course.  ^^  It  is  essential  that  the  law  should  be 
universally  observed.  If  one  obeys  and  the  other  does  not, 
the  utmost  confusion  and  danger  will  be  introduced.  A 
vessel  which  obeys  the  law  has  a  right  to  trust  that  the 
vessel  which  she  meets  .  .  .  will  obey  it  too,  and  she  acts 
accordingly"  (t). 

The  meaning  of  ^^  nearly  end  on  "  has  not  been  exactly 
defined.  Yessels  upon  parallel  and  opposite  courses,  each 
with  the  other  nearly  right  ahead,  and  vessels  upon 
courses  making  with  each  other  an  angle  or  two,  or  even 
three,  points,  were,  before  the  interpretation  of  the  term 
by  Order  in  Council  of  the  30th  July,  1868,  held  to  be 


(e)  The  Jesmond  and  The  Earl  of 
Elgin,  L.  R.  4  P.  0.  1. 

(/)  See  The  America,  2  Otto,  432; 
The  Araxes  and  The  Black  Prince^ 
infra;  IaHIc  v.  Bums,  9  Court  of 
Sess.  Gas.  4th  ser.  118. 

(g)  The  Earl  of  Elgin,  supra; 
Wilson  V.  Currie,  (1894)  A.  0.  116. 

{h)  See  per  Brett>  M.  B.,   The 


Beryl,   9  P.   D.    137,    141,    infra^ 
p.  492  ;  and  see  supra,  p.  376. 

(i)  Per  Lord  King^own  in  The 
Araxes  and  The  Black  Prince,  16 
Moo.  P.  C.  G.  122 ;  and  see  The 
Cleopatra,  Swab.  Ad.  135.  These 
cases  were  under  17  &  18  Vict. 
0.  104,  B.  296 ;  see  alfio  LiUle  t. 
BumSf  uH  supra. 
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meeting  "  nearly  end  on  "  (k).  But  in  a  case  where  the  Article  18. 
oonrses  of  the  two  ships  were  within  a  point  of  being 
directly  opposite  (W.N.W.  and  8.E.  by  E.)  the  Privy 
Council  decided  that  the  ships  were  '*  crossing/'  and  not 
"meeting"  (/).  In  a  case  subsequent  to  the  Order  in 
Council,  vessels  upon  courses  within  one-and-a-half  points 
of  being  directly  opposite  (8.8.W.  and  N.E.  J  N.)  were 
held  to  be  not  end  on  (m).  In  another  case  (1870),  two 
steamships  going  (senibie)  N.N.W.  and  8.E.  were  held 
to  be  "nearly  end  on"  (n).  And  in  a  8cotoh  case,  two 
vessels  proceeding  up  and  down  the  Clyde  were  held  to 
be  end  on,  each  being  about  half  a  point  on  the  starboard 
bow  of  the  other  (o). 

These  cases  are  not  satisfactory.  If  two  vessels  are 
approaching  each  other  upon  opposite  and  parallel  courses, 
and  each  sees  the  two  side  lights  of  the  other,  two  miles 
off,  one  point  upon  her  bow,  they  will  pass  clear  by  about 
600  yards.  The  side  lights  of  all  vessels  are  visible  across 
their  bows  to  some  extent,  and  of  many  to  a  very  con- 
siderable extent.  A  change  of  lights  from  red  and  green 
to  red  alone,  or  to  green  alone,  shows  that  Art.  18  does 
not  apply.  But  a  continuous  showing  of  both  red  and 
green  upon  either  bow  within  two  points  of  right  ahead 
would,  it  is  submitted,  justify  the  use  of  port  helm. 

It  would  seem  that  Art.  18  cannot  apply  to  two  ships 
rounding  in  opposite  directions  a  promontory  or  a  bend  in 
a  winding  channel,  and  in  such  a  position  that  the  red 
light  of  one  is  opposed  to  the  green  of  the  other.  But  it  is 
difficult  to  say  how,  in  such  a  case,  the  ships  are  required 

(k)  The  Fruiter  and  The  Fingdl,  44  Fed.  Bep.  779. 
2  Mar.  Law  Gas.  O.  S.  291 ;  The  (m)  The  Rona  and   The  Ava,  2 

Kezia  and  The  Victoria^  Holt,  70 ;  Asp.  Mar.  Law  Cas.  182. 
The  Prineessan  Zovisa  and  The  Ar-  (n)  The  Jeamond  and  The  Earl  of 

temae,  Holt«  76;  The  Thamee  and  Elgifij  L.  R.  4  P.  G.  1. 
The  Storks  Holt,  151;  The  St.  Cyran  (o)  Little  v.  Bums,  The  Owl  and 

and  The  Henry ,  Holt,  72.  The  Ariadne^  9  Sees.  Gas.  4tli  aer. 


The  ConatitutioH,  2  Moo.  P.       118. 
463.    Aliter  in  The  Myrtle, 
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Article  18. 


to  pass  eaoh  other,  and  by  i¥hat  Article  of  the  regulations 
they  are  goTemed.  It  seems  that  the  "crossing"  rule 
does  not  apply  to  them  {p). 

It  should  be  noticed  that  there  is  no  "  end  on  "  rule  in 
force  in  the  river  Thames.  The  corresponding  Article 
of  the  Thames  rules  has  a  wider  application  than  the 
Article  under  consideration  (q). 


Artiolfl  19. 

Two  steam 

Teasels 

orossing. 


Overtaking 
ship;  defini- 
tion. 


Artiglb  19. 

WTien  two  steam  vessels  are  crossing  so  as  to  involve  risk  of 
collision^  the  vessel  which  lias  the  other  on  her  own  starboard 
side  (r)  shall  keep  out  of  the  way  of  the  other. 

This  Article  corresponds  with  Art.  16  of  the  Regulations 
of  1884,  from  which  it  difEers  only  verbally. 

As  to  the  meaning  of  "risk  of  collision,"  see  above, 
p.  376;  as  to  the  distinction  between  ships  "meeting," 
"  crossing,"  and  "  overtaking,"  p.  606 ;  as  to  how  a  ship 
is  to  "  keep  out  of  the  way,"  pp.  449,  483  ;  and  aa  to  the 
duty  of  the  ship,  which  has  the  other  on  her  port  side,  to 
keep  her  course,  p.  473. 

A  vessel  astern,  or  on  the  quarter  of,  another,  and  over- 
taking her,  is  an  "  overtaking  "  vessel  within  the  meaning 
of  Art.  24,  and  not  a  "  crossing  "  vessel  within  Art.  19 ; 
she  must  therefore  keep  out  of  the  way,  whatever  the 
position  of  the  other  may  be,  whether  on  her  own  port 
or  starboard  side.      This  was  so  under  the  regulations 


(p)  See  The  VeloeUy,  L.  E.  3  P. 
0.  44  ;  infra,  pp.  466,  467. 

{q)  See  oases  under  Thames  rules, 
infra,  JO,  620. 

(r)  The  Portuguese  yersion  of 
this  Article  was  f  ormerl  j  so  worded 
as  to  have  given  rise  to  the  conten- 
tion that  the  vessel  required  to  keep 
out  of  the  way  is  the  vessel  from 
which  the  starboard  side  of  the 
other  is  seen.    There  seems,  how- 


ever, to  be  no  gpround  for  this  sug- 
gestion. The  Article  is  dear  as  to 
the  ship  intended — aquelle  que  vir  o 
ouCro  par  estibordo — and  its  meaning 
has  been  since  authoritatively  de- 
clared to  be  in  accordance  with  that 
of  the  English  version.  See  Pari. 
Paper,  c.  3443,  Sees.  1882,  corre- 
spondence relating  to  the  collision 
between  The  Intulano  and  The  City 
of  Mecca, 
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of  1884  (6-),  and  the  definition  of  an  "overtaking"  vessel    Article  19. 

in  the  existing  regulations  (Art.  24)  removes  any  doubt 

which  formerly  existed  upon  the  point.      On  the  other 

hand,  a  vessel  coming  up  with  another  from  any  direction 

less  than  two  points  abaft  the  beam  of  the  latter  is 

"  crossing  "  and  not  "  overtaking  "  her,  and  must  comply 

with  Art.  19  (^). 

Art.  19  must  be  read  with  Art.  24.  The  principle  of 
Art.  24  is  "  once  an  overtaking  ship,  always  an  overtaking 
ship  " ;  in  other  words,  if  a  ship  once  comes  within  the 
obligation  of  Art.  24 — ^if  she  is  overtaking  another  ship 
with  risk  of  collision — ^it  is  her  duty  under  that  Article  to 
keep  dear  of  the  ship  ahead,  not  only  so  long  as  she  is  two 
points  or  less  abaft  her  beam,  but  after  she  draws  up  to 
her,  so  that,  if  she  were  not  going  faster  than  the  other, 
she  would  be  crossing  her  within  the  meaning  of  Art.  19. 
For  the  purpose  of  determining  whether  or  no  Art.  19 
applies,  the  relative  speed  of  the  two  ships  is  immaterial. 

"  Steam  vessel "  is  defined  by  the  preliminary  Article 
{supra,  p.  387).  A  tug  or  other  steam  vessel  with  a  ship 
in  tow  must  comply  with  Art.  19,  as  with  the  other 
steering  or  sailing  rules  (u). 

Art.  19  does  not  override,  but  must  be  read  together 
with,  Art.  25  {x).  In  a  winding  river,  the  relative 
headings  of  two  vessels  may  be  such  that  they  would  be 
"  crossing  so  as  to  involve  risk  of  collision  "  if  they  were 
in  the  open  sea,  but,  by  reason  of  Art.  25,  which  requires 
them  to  navigate  on  the  starboard  side  of  the  channel,  the 
"crossing"  rule  of  Art.  19  is  not  applicable,  and  the 
vessel  which  has  the  other  on  her  starboard  side  must  keep 
clear  of  the  latter  by  keeping  on  the  starboard  side  of  the 
channel,  and  not  by  crossing  the  course  of  the  other  ship. 


(«)  The  Seaion,  9  P.  D.  1 ;  infra,  73,   77,  supra,  p.  423  ;  both  cases 

p.  610 ;  The  Moliire,  (1893)  P.  217.  under  the  Begulatioiis  of  1884. 

{t)  See  The  Main,  11  P.  D.  132,  (»)  See  supra,  p.  198. 

supra,  p.  422  ;  The  Imbro,  14  P.  D.  {x)  The  LeveringUm,  11  P.  D.  117. 

M.  H  H 
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Application 
of  Art.  19  in 
a  windings 
river. 


Articit  19.  There  have  been  some  important  deoisions  as  to  the 
application  of  the  "  crossing  "  rule  in  winding  rivers.  The 
steamship  Carbon^  coming  up  the  Thames  on  the  flood-tide, 
and  rounding  a  point  where  the  river  turns  to  starboard, 
under  a  port  helm,  saw  a  little  on  her  starboard  bow  the 
masthead  and  red  lights  of  The  Velocity^  a  steamship 
coming  down  the  river.  In  that  part  of  the  river  it  is 
usual  for  ships  bound  down  to  keep  near  the  north  shore. 
It  was  held  that  the  ships  were  not  ^'  crossing  "  ships,  and 
that  The  Carbon  was  wrong  in  porting  and  attempting  to 
pass  to  the  north  of  The  Velocity.  It  was  held  by  the 
Privy  CouncU  that  the  duty  of  each  ^p  was  to  continue 
her  course  round  the  point  in  the  usual  track,  in  which 
case  they  would  have  passed  clear  {y). 

The  case  of  The  Velocity  was  decided  upon  the  general 
or  sea  Begulations  of  1863,  and  before  any  special  rules 
for  the  Thames  were  in  force.  According  to  this  case,  it 
appears  that  in  winding  rivers,  and  channels  where  no 
special  rules  axe  in  force,  two  ships  on  opposite  sides  of 
a  point,  and  rounding  the  bend,  are  not  always,  or  for 
that  reason  alone,  '^  crossing ''  ships.  But  it  is  not  clear 
that  this  decision  would  be  followed  where  the  "  crossing  " 
rule  has  been  in  terms  enacted  for  the  regulation  of  navi- 
gation in  a  winding  river.  In  another  case,  decided  under 
a  Thames  rule,  practically  identical  with  the  present  Art.  19, 
a  steamship  proceeding  up  the  river,  against  an  ebb  tide, 
and  in  a  reach  of  which  the  direction  is  S.W.,  was  crossing 
the  channel  obliquely  in  order  to  dear  a  ship  in  her  path. 
Whilst  so  doing,  there  was,  on  her  starboard  side,  and  in 
the  reach  above  her,  of  which  the  direction  is  about 
W.N.W.,  another  steamship  coming  down.  The  collision 
occurred  about  the  meeting  of  the  two  reaches.    It  was 


(y)  Th$  Velocity,  L.  B.  3  P.  G. 
44.  See  also  Th^  Cologne  and  Th^ 
Bangefy  L.  R.  4  P.  0.  619 ;  The 
Etk  and  The  Nicrd,  L.  B.  3  P.  0. 
436;  TheN&rmandietaidTheFekinf 


Times,  5th  Jnlr,  1897 ;  and  the 
obaervationa  of  tfames,  L.J.,  on  lie 
Velocity  in  The  Oeeano  and  The 
Virgo,  3  P.  D.  60. 
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held  by  the  Court  of  Appeal  that  the  ahips  were  crossiiig    Article  19. 
ships,  and  that  it  was  the  duty  of  the  vessel  bound  up  the 
river  to  keep  out  of  the  way  (2). 

A  steamer  bound  for  Penarth  Dook,  and  showing  the 
usual  docking  signal,  was  held  not  to  be  relieved  from  the 
duty  of  keeping  out  of  the  way  of  another  steamer  which 
was  coming  down  CardifE  drain  on  her  starboard  bow  (a). 

Where  two  steamships  are  approaching  from  different  ^^^S  a 
directions  a  buoy,  lightship,  headland,  or  other  point  at  ^°"^  * 
which  each  must  in  the  ordinary  course  of  navigation  alter 
her  course,  and  before  either  of  them  rounds  the  point 
are  upon  courses  which,  if  continued,  will  intersect,  it 
is  doubtful  whether  they  are  crossing  ships  within  Art. 
19  {b).  It  would  seem  that  the  Article  assumes  that  the 
two  ships  will  in  the  ordinary  course  of  navigation  continue 
upon  intersecting  courses  until  they  clear  each  other.  But 
it  has  been  held  to  apply  where  one  of  the  ships  was  in 
Cardiff  drain  and  the  other  was  in  the  entrance  channel  to 
the  Roath  basin  (c).  These  are  two  narrow  cuts,  running 
in  N.N.E.  and  N.E.  directions,  through  the  mud  off 
Cardiff  docks,  and  they  join  or  intersect  at  the  angle 
above-mentioned.  This  seems  a  strained  application  of 
the  crossing  rule,  but  there  is  no  doubt  as  to  the  meaning 
and  effect  of  the  decision  (d). 

A  steamship,  The  Cayuga,  after  coming  out  of  her  dock 
in  New  York  harbour,  and  straightening  herself  down  the 
river,  was  heading  S.S.W.  At  the  same  time  The  James 
Watty  another  steamship,  was  coming  up  on  a  8.  by  E. 
course  abaft  the  beam  of  The  Cayuga  on  her  starboard 


^]^'. 


The  Oceano  and  The  Vxrgoy 
3  P.  D.  60.  See  also  as  to  the  duty 
of  two  ships  rounding  a  bend  in  a 
river,  one  outside  the  other.  The 
By  wen  Castle,  4  P.  D.  219. 

{a)  The  St.  Audries,  6  Asp.  Mar. 
Law  Cas.  662  ;  op.  The  Winetanleyy 
(1896)  P.  297. 

(b)  The  question  was  raised,  but 
not  dedded,  with  reference  to  ves- 


sels passing  the  Newarp  lightship, 
off  Yarmouth,  in  The  Edffuwth, 
17th  Nov.  1885. 

(e)  The  Levenngton,  11  P.  D.  117. 

\d)  Lord  Esher,  M.R.,  by  way  of 
illustration  of  a  case  in  which  Art. 
16  applies,  sugc^ested  the  case  of 
two  snips  rounding  Grain  Spit  at 
the  junction  of  the  Thames  and 
Medway. 


hh2 
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Artiol«  19.  quarter  and  overtaking  her.  It  was  held  by  the  Supreme 
Court  of  the  United  States  that  they  were  crossing  ships, 
and  that  The  Cayuga  was  in  fault  for  not  keeping  out  of 
the  way  of  The  James  Watt  under  Art.  14  of  the  Begula- 
tions  of  1863  {e).  This  case  was  never  followed  in  this 
country  (/),  and  seems  to  be  inconsistent  with  other 
American  decisions  {g).  Under  the  existing  regulations 
(see  Art.  25)  it  would  probably  be  decided  otherwise. 


Artiol«90. 

Sailing  ship 
and  amp 
under  steam. 


BUp  with  no 
way  throngh 
the  water. 


Beason  of  the 
mle  that  a 
steamship 
must  keep 
out  of  the 
way. 


Article  20. 

Where  a  steam  vessel  and  a  sailing  vessel  are  proceeding  in 
such  directions  as  to  involve  risk  of  collision,  the  steam  vessel 
shall  keep  out  of  the  way  of  the  sailing  vessel. 

This  Article  corresponds  with  Art.  17  of  the  Regula- 
tions of  1884,  from  which  it  differs  only  verbally. ' 

As  to  "  risk  of  collision,"  see  above,  pp.  379,  447 ;  as  to 
how  to  "  keep  out  of  the  way,"  pp.  449,  483 ;  and  as  to 
the  duty  of  the  sailing  ship  to  keep  her  course,  see  Art.  21, 
p.  473. 

A  steamship  hove-to  with  her  steam  up  would,  it  is  sub- 
mitted, be  held  to  be  "  proceeding  "  within  the  meaning 
of  Art.  20  (//) ;  and  also  a  sailing  ship  in  a  flat  calm  (t). 

The  reason  of  the  rule  of  Art.  20  is  said  to  be  that  a 
steamship  is  more  completely  under  command  than  a 
sailing  ship.  She  can  go  ahead  in  the  teeth  of  the  wind, 
and  she  can  stop  or  go  astern,  as  she  pleases  (A:).  This, 
however,  is  true  only  to  a  limited  extent  in  the  case  of  a 


{e)  The  Cayuga^  14  Wall.  270. 
As  to  this  case,  see  The  Non  Pareille, 
33  Fed.  Rep.  524 ;  The  Commodore 
JoneSf  25  Fed.  Hep.  506. 

(/)  See  The  Seaton,  9  P.  D.  1. 

(^)  See  The  Oceanue,  6  Bened. 
545  ;  Th4  Governor,  Abbot,  Ad. 
108 ;  The  Rhode  Island,  Oloott,  505  ; 
1  Blatchf .  363. 


(h)  See  The  Jennie  S,  Barker,  3 
Asp.  Mar.  Law  Cas.  42  ;  Tfte  Sun^ 
nyeide,  1  Otto,  208;  The  Byron^ 
ettpra,  p.  454.  The  Uelvetia,  3  Asp. 
Mar.  Law  Gas.  43  (note),  would 
probably  not  be  followed. 

(t)  the  Colorado,  59  Fed.  Bep. 
300. 

(k)  The  Arthur  Gordon  and  The 
Independence,  Lush.  270. 
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tug  with  a  ship  in  tow ;  and  in  approaohing  her  the  other  Article  SO. 
ship  must  take  her  enoumbered  condition  into  considera- 
tion (/).  In  America  a  schooner  was  held  in  fault  for  not 
holding  herself  in  stays  to  allow  a  tug  with  a  fleet  of  barges 
in  tow  to  pass  {m).  But  the  tug  is  a  steamship  within  the 
meaning  of  Art.  20 ;  and  must  comply  with  that  Article, 
so  far  as  she  can  (n).  In  narrow  waters  it  is  frequently 
daqgerous  for  a  long  and  heavy  steamship  to  keep  out  of 
the  way,  where  the  sailing  ship  can  do  so  without  diflSculty . 
But,  if  it  is  possible,  the  law  requires  the  steamship  to  keep 
out  of  the  way. 

The  duty  of  the  steamship  xmder  Art.  20  is  the  same,  Duty  of  a 
whether  the  sailing  ship  is  close-hauled  or  free,  and  whether  meeting,^ 
she  is  on  the  port  or  starboard  tack.    If  the  steamship  is  crofl«ng,  and 
crossing  the  course  of  the  sailing  ship,  and  at  the  same  saUing  amp. 
time  overtaking  her,  she  is  required  to  keep  out  of  the  way 
by  Art.  24  as  well  as  by  Art.  20.     If  she  is  meeting  the 
sailing  ship  end  on,  or  nearly  end  on,  she  is  not  required 
by  the  regulations  to  pass  on  one  side  rather  than  the 
other ;  she  may  "  keep  out  of  the  way,"  under  Art.  20,  as 
she  thinks  best.    If  she  is  being  overtaken  by  the  sailing 
ship,  by  Arts.  24  and  22  she  is  required  to  keep  her  course 
and  speed  (o). 

The  difference  between  the  rule  contained  in  Art.  20  and  The  old  mle 
the  old  rule  of  "  port  helm ''  should  be  observed.     In  the  hehl!^'^ 
case  of  a  sailing  ship  with  the  wind  free  meeting  a  steam- 
ship end  on,  her  duty  is  to  keep  her  course,  and  not,  as  has 
been  supposed,  to  put  her  helm  to  port  (p). 

The  obligation  which  Art.  20  throws  upon  a  steamship  Heayy  oUi- 
in  every  case  where  there  is  risk  of  collision  with  a  sailing  SS^iwpfl 

(/)  The  Arthur    Gordon,  tupra;  1868,  there  was  a  doubt  as  to  the 

The  Gala  aod  The  Zenobia,  Holt,  duty  of  a  steamship  being  OTer- 

112.  taken  by  a  sailing  ship:  see  The 

(m)  The  W.  C.  Bedjleld,  4  Bened.  Phihtaxe,  3  Asp.  Mar.  Law  Gas. 

227.  612. 

(n)  See  n<pra,  p.  198.  (p)  The  Bougainville  and  I%e  Joe, 

(o)  Under    the    regulations    of  0.  Sieveneon,  L.  B.  6  P.  0.  816. 
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AxtUU  90.  ship  is  heavy.  "  It  is  the  duty  of  a  steamer  where  there 
is  risk  of  oollision,  whatever  may  be  the  oonduot  of  the 
sailing  vessel,  to  do  everything  in  her  power  that  can  be 
done,  consistently  with  her  own  safety,  in  order  to  avoid 
collision"  (q).  At  the  same  time,  "  When  a  steamer  is 
condemned  for  having  omitted  to  do  something  which  she 
ought  to  have  done,  it  seems  just  to  require  proof  of  three 
things :  first,  that  the  thing  omitted  to  be  done  was  clearly 
in  the  power  of  the  steamer  to  do ;  secondly,  that,  if  done, 
it  would  in  all  probability  have  prevented  collision ;  and, 
thirdly,  that  it  was  an  act  which  would  have  occurred  to 
any  officer  of  competent  skUl  and  experience  in  command 
of  the  steamer  "  (r).  It  follows  from  this  that  the  mere 
fact  that  a  ship  required  to  keep  out  of  the  way  has  been 
in  collision  is  not  evidence  of  negligence  on  her  part  (s). 

The  duty  of  the  steamship  has  been  thus  defined  by  the 
Supreme  Court  of  the  United  States :  "  The  rules  require, 
when  a  steamship  and  sailing  vessel  are  approaching  from 
opposite  directions  or  on  intersecting  lines,  that  the  steam- 
ship, from  the  moment  the  sailing  vessel  is  seen,  shall 
watch  with  the  highest  diligence  her  course  and  move- 
ments, so  as  to  be  able  to  adopt  such  timely  measures  of 
precaution  as  will  necessarily  prevent  the  two  boats  coming 
in  contact "  (t). 
And  of  a  tug  The  fact  of  a  tug  having  a  heavy  ship  in  tow,  and  a 
Sdp  in  tw7  strong  head  wind  against  her,  does  not  justify  the  tug  in 
departing  from  Art.  20,  and  neglecting  to  keep  out  of  the 
way  of  a  sailing  ship  (u).  A  steamship  of  1,356  tons  was 
held  in  fault  for  not  keeping  out  of  the  way,  although 
she  had  in  tow  a  disabled  vessd  of  1,495  tons,  with  a  long 

{q)  Per  Westbury,  C,  in  Inman  48  Fed.  Hep.  760;  and«M/^a,p.  39. 

T.  JBeek,  The  City  of  Antwerp  and  (t)  The  Carroll^  8  WaU.  302,  306  ; 

The  Friedrich,  L.  R.  2  P.  0.  25,  30,  Ths  Lueile,   16  Wall.  676.      The 

34.  FaJemy  19  WaU.  75,  is  to  the  same 

(r)  Ptfr  Westbury,  C,  iWrf.  effect. 

(«)  In  Amerioa  a  different  Tiew  (u)  The  Warrior,  L.  R.  3  A.  & 

as  to  the  burden  of  proof  seems  to  E.  553. 
be  taken  \  boq  The  E.  M,  SWkUmd, 
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Boope  of  tow-rope,  so  that  the  towage  was  a  service  of  diffi-  Artiele  90. 
oulty  {x).  But  very  exoeptional  (droumstanoes  may  throw 
the  obligation  of  keeping  out  of  the  way  upon  the  sailing 
ship.  Thus  a  sailing  ship  running  ten  or  twelve  knots 
before  a  strong  wind,  and  crossing  the  course  of  a  tug 
going  two  or  three  knots  with  a  long  and  heavy  fleet  of 
barges  in  tow,  has,  in  America,  been  held  in  fault  for  not 
keeping  out  of  the  way ;  probably  upon  the  ground  that 
it  was  not  possible  for  the  tug  alone  to  avoid  collision  {y). 

But  the  case  is  otherwise  with  a  steam  trawler.  A  steam  Steam  trawler 
trawler  with  her  trawl  down,  going  one  or  one  and  a-half  down, 
knots  through  the  water  (z),  and  carrying  on  her  mast  the 
two  lights  prescribed  by  Order  in  Council  of  30th  Dec, 
1884  (a),  saw  a  sailing  ship  approaching  her  so  as  to 
involve  risk  of  collision.  It  was  held  by  Butt,  J.,  that 
the  carrying  her  lights  on  her  mast,  and  not  side  lights, 
indicated,  as  the  fact  was,  that  she  had  little  power  of 
keeping  out  of  the  way,  and  that  there  were  special  cir- 
cumstances which  prevented  the  application  of  Art.  17  of 
the  Begulations  of  1884  (corresponding  to  the  existing 
Art.  20).  The  sailing  ship  was  held  to  be  alone  in  fault 
for  the  collision,  though  the  trawler  practically  did  nothing 
to  keep  out  of  the  way  (i). 

A  sailing  trawler  at  work  would  probably  be  held  to  be  Sailing 
a  "sailing  vessel"  within  Art.  17;   although  in  Art.  26  ^^^^f'*^ 
she  is  distinguished  from  a  "  sailing  vessel."     There  can  be 
no  doubt  that,  either  by  virtue  of  Art.  17  or  by  the  rules 
of  ordinary  seamanship,  a  steam  vessel  must  keep  out  of  the 
way  of  a  sailing  trawler. 

The  duty  of  the  sailing  vessel  is  to  keep  the  course  upon  Dntj  of  the 
which  she  was  when  the  other  vessel  was  sighted ;  but  **^^fi^  ""P- 

(^  Th4  Ameriean  and  The  Syria,  this  indulgence  to  the  tog. 
L.  R.  6  P.  O.  127.  (z)  This  is  clear  from  the  facts. 

(y)  The  Roee  Culkin,  62  Fed.  Rep.  (a)  See  above,  p.  412. 

828  ;  The  A,  F,  Cranmer,  8  Fed.  {b)  The  TweedsdaU,  14  P.  D.  164. 

Rep.  523.     The  Howard  Cattley  41  She  only  stopped  and  reyersed  her 

Fed.  Rep.  169,  shows  tiio  limit  of  engines  at  a  late  moment. 
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Artlclt  ao.  where  a  Bailing  ship,  when  at  a  distance  of  two  miles  from 
the  steamship,  altered  her  helm  slightly,  it  was  held  that 
she  was  not  therefore  in  fault  for  the  collision  (c).  The 
mere  faot  that  a  steamer  is  taking  no  step  to  keep  out  of 
the  way  will  not  cast  upon  the  sailing  ship  the  duty  of 
manoeuvring,  for  the  steamer  is  able  to  manoeuvre  and 
keep  out  of  the  way  even  when  the  sailing  ship  is  very 
close  to  her  (d).  But  in  the  Thames,  in  a  case  where  it 
was  unsafe  and  impracticable  for  a  steamer  to  keep  out  of 
the  way  of  a  sailing  barge,  and  the  steamer  gave  the 
signal  prescribed  by  r.  21  of  the  Thames  Byelaws,  the 
barge  was  held  to  blame  for  not  keeping  out  of  the 
way  (e). 

A  sailing  ship  in  a  fog,  being  aware  of  the  proximity  of 
a  steamship  under  way,  will  not  be  held  free  from  blame 
if  she  simply  keeps  on  her  course  and  does  nothing.  It  is 
her  duty  to  be  on  the  alert,  with  her  people  stationed  at 
the  sheets  and  braces  ready  to  let  them  fly  and  haul  the 
yards,  if  necessary,  so  as  to  assist  the  helm  in  case  the 
steamship  comes  into  view  at  so  short  a  distance  that  a 
collision  can  be  avoided  only  by  action  on  the  part  of  the 
sailing  ship  (/). 
Gases  A  sailing  ship,  turning  to  windward  in  the  Thames, 

Art.  20.  ^  went  about  when  she  got  to  the  edge  of  the  tide,  without 
giving  any  notice  to  a  steamship  astern  of  her.  The 
steamship  was  held  solely  in  fault  for  a  collision  which 
followed  (^). 

A  barque,  rounding-to  before  coming  to  an  anchor,  was 
held  not  to  be  in  fault  for  a  collision  with  a  steamship, 
although  the  steamship  alleged  that  she  was  baffled  by  the 
rapid  change  of  the  barque's  lights,  and  that  the  collision 


(e)  The  Norma,  3  Asp.  Mar.  Law  (e)  The  Long  Ninoion,  6  Asp.  Mar. 

Gas.  272.  Law  Gas.  302. 

(rf)  The  Highgate,  62  L.  T.  841 ;  (/)  The  Zadok,  9  P.  D.  114,  118. 

6  Asp.  Mar.  Law  Gas.  512.  (g)  The  Palatine^   1  Asg.  Mar. 

Law  Gas.  468. 
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was  caused  by  the  barque's  departure  from  the  rule  re-    Article  80. 
quiring  her  to  keep  her  course  (A).      But  a  steamship 
rounding-to  in  the  Clyde  was  held  in  fault  for  not  warning 
a  ship  astern  of  her  intention  to  bring  up  (i). 

But  a  sailing  ship  must  not  go  about  at  an  improper 
time  or  place  so  as  to  embarrass  the  steamship  (k). 

Where  a  steamship  was  crossing  the  English  Channel  at 
twelve  knots  an  hour,  and  ran  down  a  sailing  ship  with 
her  lights  burning  and  obeying  the  regulations,  it  was 
said  by  the  Court  that  she  must  be  in  fault.  If  it  was 
thick,  she  was  in  fault  for  going  so  fast ;  and  if  it  was  fine, 
she  was  bound  to  see  and  avoid  the  other  ship  (/). 


Article  21. 

Where  hy  any  of  these  rules  one  of  two  vessels  is  to  keep    Article  81. 
out  of  the  wapy  the  other  shall  keep  her  course  and  speed. 

Note.  When  in  consequence  of  thick  ueather^  or  other 
causes y  such  vessel  finds  herself  so  close  that  collision  cannot  be 
avoided  by  the  action  of  the  giving-way  vessel  alone,  she  shall 
take  such  action  as  tcill  best  aid  to  avert  collision,  {See 
Arts.  27  and  29.) 

This  Article  corresponds  with  Art.  22  of  the  Eegulations 
of  1884;  but  there  is  a  notable  alteration.  The  words 
"  and  speed  '*  are  new.  The  note  is  also  new,  but  so  far 
as  it  only  calls  attention  to  the  subsequent  Articles  27 
and  28,  it  makes  no  alteration  in  the  law.  Whether  the 
effect  of  the  words  '*  take  such  action  as  will  best  aid  to 
avert  collision"  is  limited  by  the  reference  to  those  Articles 
is  not  clear. 


(A)  The  Monsoon  y.  The  Neptune, 
2  Mar.  Law  Gas.  O.  S.  289  ;  Holt, 
186. 

(i)  The  Queefi  Victoria,  7  Asp. 
Mar.  Law  Gas.  9. 

{k)  The  General  Zee,  3  Mar.  Law 
Gas.  O.  S.  204  (Irish  oase);  The 


Fotomae,  8  Wall.  590 ;  The  Mary 
Ann,  11  Fod.  Rep.  336 ;  and  see 
infra,  pp.  480,  557,  as  to  a  sailing 
ship  to  beat  ont  her  taok. 

(t)  The  Samphire  and  The  Fanny 
JBeeh,  Holt,  193. 
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Artiel«  91. 


The  regulations  which  require  one  of  two  -vessels  to  keep 
out  of  the  way  are  Arts.  17,  19,  and  20.  These  Articles 
are  supplemented  by,  and  must  be  read  together  with, 
Art.  21. 

Art.  21,  so  far  as  it  requires  a  sailing  ship  to  keep 
"  her  speed,"  appears  to  be  superfluous,  the  operation  of 
shortening  canvas  for  the  purpose  of  avoiding  another 
ship  being  an  improbable  occurrence.  But  with  reference 
to  steamships,  the  words  "  and  speed  "  make  an  important 
alteration  in  the  law  (m)  when  read  together  with  the 
existing  Art.  23.  Under  the  Sregulations  of  1884  (n),  a 
steamship  approaching  another  with  risk  of  collision  was 
required  to  slacken  her  speed,  or  to  stop  and  reverse  her 
engines ;  under  the  present  regulations,  Arts.  21  and  23, 
being  mutually  exclusive  of  each  other,  cannot  apply  to 
the  same  ship  at  the  same  time ;  and  a  ship,  whose  duty 
it  is  to  keep  her  course,  is  under  no  obligation  to  slacken 
her  speed  or  to  stop  and  reverse  imder  Art.  23.  The 
obligation  upon  her,  under  the  present  regulations,  is 
primarily  to  ^'  keep  her  speed,"  that  is  to  say,  not  to  set  on 
her  engines  faster,  or  to  slow  or  stop  them ;  if  she  does 
either,  and  a  collision  occurs,  she  will  have  to  justify  her 
action  under  Art.  27,  by  proving  that  "  special  circum- 
stances "  made  it  ^'  necessary  in  order  to  avoid  immediate 
danger."  The  cases  show  that  it  will  be  difficult  for  her 
to  do  this  (o).  Since  Art.  21  does  not  apply  until  there  is 
risk  or  probable  risk  of  collision,  and  under  such  circum- 
stances a  natural  impulse  is  to  decrease  speed,  it  seems 


(m)  It  was  donbtful  under  the 
Begplations  of  1884  whether  a  ship 
requiied  to  keep  her  oourse  (Art.  22) 
waa  at  liberty  to  alter  her  speed. 
In  The  Beryl,  9  P.  D.  4,  Brett,  M.R., 
said  that  the  rale  had  nothing  to 
do  with  speed ;  and  in  The  Lever- 
ington,  11  P.  D.  117,  the  ship  re- 
quired to  keep  her  oourse  '*  went 
on  faster,*'  and  was  not  held  in 


fault.  On  the  other  hand,  in 
American  cases,  7^  Britannia,  34 
Fed.  Hep.  646;  46  Davis,  130; 
The  Norge,  65  Fed.  Rep.  347,  infra, 

L483 ;  The  Nutmeg  State,  62  Fed. 
p.  847,  the  contniry  yiew  seems 
to  nave  been  taken. 

(n)  Art.  18  of  those  regulations, 
(o)  See  infra,  pp.  621,  aeq. 
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probable  that  one  effect  of  the  words  ^^  and  speed  "  will  be    Artioia  21. 
to  cause  some  steamships  to  be  deemed  to  be  in  fault  (p) 
for  collisions  without  regard  to  the  question  whether  they 
were  so  in  fact. 

The  rule  requiring  a  ship  to  keep  her  conrse  and  speed  ^^^^^ 
mnst  be  observed  strictly  {pp).  So  long  as  there  is  a  possi-  ob^edJ 
bility  of  the  other  ship  clearing  her,  she  must  stand  on. 
In  a  recent  case  Sir  James  Hannen  refused  to  find  a  sailing 
ship  to  blame  for  taking  no  step,  until  the  last  moment,  to 
avoid  collision  with  a  steamer  which  she  saw  was  taking 
no  measures  to  keep  out  of  the  way  (q).  With  reference 
to  the  same  rule  under  a  previous  Act,  Dr.  Lushington 
said : — "  I  wholly  deny  that  danger  would  be  averted,  or 
that  infinitely  greater  danger  would  not  occur,  if  a  vessel 
close-hauled  on  the  larboard  tack,  on  descrying  a  steamer 
were  to  take  upon  herself  to  deviate  from  her  course  for 
the  purpose  of  getting  out  of  the  way ;  because  I  am  of 
opinion  that  by  so  doing  it  would  lead  to  the  chance  of 
infinitely  more  collisions  than  at  present"  (r).  The  Su- 
preme Court  of  the  United  States  is  equally  strict  in  its 
interpretation  of  the  rule,  and  for  the  same  reasons.  *^  The 
negligence  of  one  (ship)  is  liable  to  baffle  the  vigilance  of 
the  other ;  and  if  one  of  the  vessels,  under  such  circum- 
stances, follows  the  rule,  and  the  other  omits  to  do  so,  or 
violates  it,  a  collision  is  ahnost  certain  to  follow  "  (s). 

But,  like  the  other  steering  and  sailing  rules,  Art.  21  is  Bat  subject  to 
subject  to  the  exception  (Art.  27)  of  special  circumstances.  of^g^ciS'*^^^ 
Thus,  a  ferry-boat  just  entering  her  dock  in  New  York  droum- 
harbour  is  not  required  to  keep  her  speed  to  the  danger  of 
herself  and  her  passengers  {t). 

{p)  Under  57  &  68  Vict.  0.  60,  of  Gas.  682;  The  Te$t,  6  Kot.  of 

8.  419.  Oas.  276. 

(pp)  The  Saraffoeta,  7  Asp.  Mar.  (»)  New  York  and  Liverpool  U.  8. 

Law  Gas.  289.  Mail  Co,  y.  BumbaU,  21  How.  372, 

{q)  The  Highgaie,  6  Asp.  Mar.  384. 

Law  Gas.  612,  eupra^  p.  472.  (<)   Walth  v.  Brooklyn  and  New 

(r)  The  Vivid,  7  Not.  of  Gas.  127 ;  York  Ferry  Co.,  68  Fed.  Rep.  607. 
The  Immaganda  Sara  Olatina^  7  Not. 
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Artloleai.  A  tug(w),  with  craft  in  tow,  was  being  overtaken  by 
another  tug  and  tow.  The  former  had  to  alter  her  course 
to  avoid  an  approaching  steamship,  and,  before  doing  so, 
whistled  and  got  an  answering  whistle  from  the  steamship; 
both  which  whistles  the  overtaking  tug  might  have  heard. 
The  overtaking  tow  collided  with  the  tow  ahead.  The 
overtaking  -tug  was  held  alone  in  fault. 

It  has  been  held  by  the  Privy  Council  that  "  if  a  ship 
bound  to  keep  her  course  undertakes  to  justify  her  depar- 
ture from  that  rule,  she  takes  upon  herself  the  obligation 
of  showing  both  that  her  departure  was,  at  the  time  it  took 
place,  necessary  in  order  to  avoid  immediate  danger,  and 
also  that  the  course  adopted  by  her  was  reasonably  calcu- 
lated to  avoid  that  danger  "  (^) ;  and  the  alteration  must  be 
no  more  than  is  necessary  (xx).  There  are  decisions  of  the 
Supreme  Court  of  the  United  States  to  the  same  effect  (y). 

This  rule  is  perhaps  the  most  difficult  of  all  the  regu- 
lations for  seamen  to  adhere  to.  The  stringency  with 
which  it  is  applied  by  the  Courts  makes  it  necessary  for 
an  officer  to  take  his  ship  into  close  proximity  to  another, 
where  it  may  appear  that  risk  of  collision  would  be  at  once 
determined  by  directing  her  course  away  from  the  other 
ship.  On  the  one  hand  is  the  law  which  says  that  a  ship 
must  not  keep  her  course  after  it  becomes  manifest  that 
she  can,  by  altering  her  course,  avoid  collision  (z) ;  on  the 
other  hand  is  the  arbitrary  enactment  which  throws  upon 
her  the  burden  of  proving  that  her  alteration  of  course 
was  made  at  and  not  before  the  necessary  moment.  To 
determine  that  moment  is  one  of  the  most  difficult  tasks 
imposed  upon  the  seaman  by  the  law;  to  define  it  in  terms 


(w)  The  WhiUiuh  and  The  Winnie, 
64  Fed.  Rep.  89.3. 

{x)  The  Agra  ▼.  The  Elizaheth 
Jenkins f  L.  B.  1  P.  G.  501 ;  see  alflo 
The  Great  Conquest  ▼.  The  David 
Cannon,  Holt,  23d  ;  The  Uneas  v. 
The  Maander,  Holt,  243 ;  and  see 
the  observatlonB  of  Jyt,  Lnahington 


in  The  Test,  uhi  supra, 

(xx)  The  Saragassa,  infray  p.  610. 

(y)  The  Seotia,  14  Wail.  170;  The 
Fotomae,  8  Wall.  690. 

(z)  The  Underwriter,  3  Asp.  Mar. 
Law  Gas.  361;  The  Bosal%e,b^.T}. 
246 ;  The  Sunnyside,  1  Otto,  208 ; 
The  City  of  Hertford,  7  Bened.  360. 
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is  impossible,  and  the  Legislature  makes  no  attempt  to  do  Artiele  2t. 
so.  To  stand  on  as  long  as  it  is  possible  to  do  so  without 
immediate  and  manifest  danger  seems  to  be  what  the 
Courts  require.  By  a  judge  of  the  Supreme  Court  in 
America,  it  was  said  that  a  vessel  "  will  not  be  held  in 
fault  for  maintaining  her  course  and  speed,  so  long  as  it  is 
possible  for  the  other  to  avoid  her  ....  at  least,  in  the 
absence  of  some  distinct  intimation  that  she  is  about  to  fail 
in  her  duty"  (a). 

In  the  case  of  a  sailing  ship,  A.,  close-hauled  on  the 
port  tack,  approaching  another,  B.,  having  the  wind  free 
on  the  starboard  tack  within  the  crossing  rule,  unless  there 
are  exceptional  circimistances,  and  it  is  certain  that  B. 
will  not  keep  out  of  the  way,  A.  has  no  choice  but  to 
stand  on(i). 

It  has  been  held  that  in  a  winding  river  the  direction  to  Meaning  of 
"  keep  her  course  "  does  not  mean  that  the  ship  is  to  con-  ^^^»^^ 
tinue  going  ahead  in  the  direction  in  which  her  head 
happens  for  the  moment  to  be  pointing,  without  regard  to 
other  circumstances.  It  means  that  she  is  to  continue  the 
course  she  would  pursue  if  the  other  vessel  were  not  in 
sight  (c).  Thus,  a  vessel  rounding  a  point  in  a  river,  and 
approaching  another  under  circumstances  which  require 
her  to  keep  her  course  under  Art.  21,  must  continue  her 
course  round  the  point  in  the  usual  track  (d). 

Where  the  vessel  required  to  keep  her  course  is  hove- to.  How  a  ship 
it  appears  to  be  the  duty  of  those  on  board  to  fill  on  her  ««k^^her*^ 
and  get  her  under  command  without  altering  her  course  course*'; 
more  than  is  necessary  {e). 


(a)  The  Delaware^  64  Dayis,  469. 

h)  See  The  Byfoged  Christiansen 
and  The  William  Frederick,  4  App. 
Gas.  669;  infra,  p.  611 ;  ThelUinois, 
13  Otto,  298;  The  Highgate,  6 
Asp.  Har.  Law  Cas.  612.  See  also 
supra,  p.  461,  for  a  "liard  case." 

(e)  The  Velocity,  L.  R.  3  P.  C. 
44.  In  The  Banshee,  6  Asp.  Mar. 
Law  Cas.  221,  different  opinions 


upon  this  point  were  expressed  bj 
members  of  the  Court  of  Appeal. 

id)  The  Velocity,  supra;  The  Esk 
and  The  Niord,  L.  R.  3  P.  C.  436 ; 
The  Cologne  and  The  Ranger,  L.  R. 
4  P.  0.  619.  See  supra,  p.  466. 
See  also  The  John  Taylor^  infra, 
p.  482. 

{e)  The  General  Lee,  3  Mar.  Law 
Cas.  O.  S.  204. 
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and  a  ship 
by  the  wind. 


Cases  illas- 
trating  the 
application 
of  Art.  21. 
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A  vessel  hove-to  with  her  hehn  lashed  to  leeward,  forg- 
ing ahead  as  she  comes  to  and  f alLs  off,  does  not  fulfil  the 
requirements  of  Art.  21  (/). 

A  vessel  close-hauled  does  not  by  luffing  a  little,  and  so 
that  she  does  not  lose  her  headway,  break  the  rule  requir- 
ing her  to  keep  her  course  (g) ;  nor,  it  is  submitted,  does 
she  infringe  Art.  21  by  breaking  off  if  the  wind  heads 
her  {h).  But  a  vessel  which  luffed  to  the  extent  of 
two  and  a-half  points  was  held  to  have  infringed  the 
regulation  (t).  And  it  has  been  held  that  a  vessel  does 
not,  by  altering  her  course  so  as  to  give  an  overtaking  ship 
more  room  to  pass,  infringe  the  rule  {k).  If  a  close-hauled 
ship  departs  from  the  rule  requiring  her  to  keep  her  course, 
as  a  general  rule  she  should  luff  rather  than  bear  up,  as 
she  thereby  lessens  her  way,  and,  if  a  collision  takes  place, 
its  effect  is  likely  to  be  less  disastrous  (/). 

The  following  cases  illustrate  the  application  of  Art.  21 : 

A  barque  in  Margate  E»oads  in  a  strong  wind  was  wear- 
ing preparatory  to  coming  to  an  anchor.  A  steamship  was 
held  solely  in  fault  for  a  collision  with  her,  although  the 
steamship  alleged  that  she  was  baffled  by  the  rapid  change 
in  the  course  and  lights  of  the  barque  (m). 

A  sailing  ship,  with  the  wind  aft,  meeting  a  steamship 
nearly  end  on,  was  held  in  fault  for  porting  (n).  But  a 
slight  alteration  in  the  hehn  of  a  sailing  ship,  when  an 
approaching  steamship  was  two  miles  distant,  was  held  not 


(/)  The  Tratuitf  3  Bened.  192; 
and  see  further,  p.  453,  above,  aa 
to  the  duty  of  a  ship  hove-to. 

(^)  The  Marmion,  1  Asp.  Mar. 
Law  Gas.  412;  The  Aimo  and  The 
Amelia^  2  Asp.  Mar.  Law  Caa.  96 ; 
The  Great  Easterti,  3  Moo.  P.  O.  C. 
N.  S.  31 ;  The  Singapore^  L.  R.  1 
P.  0.  378. 

(A)  She  would  be  in  fault  if  she 
broke  off  more  than  necessary ;  as 
in  The  Elizabeth  Jonee^  5  Davis, 
514. 


(i)  The  Earl  Wemyu,  6  Asp.  364 ; 
on  app.  61  L.  T.  N.  S.  289. 

{k)  The  Eraneonia,  2  P.  D.  11  ; 
but  see  The  Coreiea,  9  WaU.  630 ; 
infra,  p.  482. 

(0  The  Agra  and  Th9  Elizaheth 
Jetikim,  L.  B.  1  P.  C.  501 ;  Th4 
Great  Eastern^  ubi  supra. 

{m)  Ihe  Monsoon  and  The  N^tutte. 
2  Mar.  Law  Gas.  O.  S.  289 ;  and 
see  The  Falkland  and  The  Navigator^ 
Br.  &  Lush.  204. 

(n)  The  Eotuainville  and  The  James 
0.  Stweneon,  L.  B.  5  P.  G.  316. 
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to  be  an  infringement  of  the  rule  requiring  her  to  keep  her    Article  21. 
oourse  (o).    And  a  steamship,  with  another  a  quarter  of  a 
mile  astern  on  her  port  quarter,  and  overtaking  her,  was 
held  not  to  be  in  fault  for  porting  half  a  point  (p). 

A  sailing  ship  must  not  go  about  close  ahead  of  a  steam- 
ship, so  as  to  embarrass  the  latter  and  make  it  difficult  for 
her  to  keep  out  of  her  way  (q).  But  a  steamship,  attempt- 
ing to  pass  a  sailing  ship  turning  to  windward  in  a  narrow 
channel,  must  be  prepared  for  the  sailing  ship  going  about, 
and  the  latter  is  under  no  obligation  to  give  notice  of  her 
intention  to  go  about  (r). 

It  seems  that  where  risk  of  collision  exists,  a  sailing  ship 
is  not  entitled  to  go  about  until  compelled  to.  Then 
Art.  27  applies,  and  excuses  her  for  not  keeping  her  course. 
A  three-masted  schooner  was  standing  in  towards  the 
Goodwin  Sands  on  the  port  tack,  heading  W.  by  S. 
Approaching  her  was  a  steamship  on  a  S.S.W.  course, 
haying  the  schooner  about  one  point  on  her  starboard  bow, 
and  under  such  circumstances  that  there  was  risk  of  colli- 
sion. The  schooner  went  about,  and  there  was  a  collision. 
The  question  was,  whether  the  schooner  had  infringed 
Art.  21.  The  opinion  of  the  Trinity  Masters  was  asked 
by  Butt,  J.,  in  these  terms : — Would  there  have  been  any 
risk  to  the  schooner,  having  regard  to  the  tide  (running  to 
the  westward)  and  all  the  surrounding  circumstances,  if 
she  had  stood  further  in  towards  the  sands  ?  The  answer 
to  this  question  being  in  the  affirmative,  it  was  held  that 
Art.  27  applied,  and  that  the  schooner  had  not  infringed 
the  regulations  in  going  about  («). 

In  a  Canadian  case  a  sailing  ship  in  tow  with  sail  set 


(o)  The  Norma^  3  Asp.  Mar.  Law  (r)  Th$  Palatin$y   1    Asp,  Mar. 

Gas.  272 ;  cf .  The  JBanehee,  ib.  221.  Law  Gas.  468 ;  it  is  not  quite  dear 

Ip)'  The  FraneoniUf  2  P.  D.  8.  in  this  case  whether  it  was  neces- 

Iq)  The  Newhurgh  ▼.  The  Oscar,  sazy  for  the  sailing  ship  to  go  about 

Holt,  231 ;  The  Saucy  Last  ▼.  The  when  she  did. 

Bolderaa,    Holt,   205;    The   Mary  (e)  The  OrweU^  Ad.   Diy.   17th 

Ann,  11  Fed.  Bop.  336.  Deo.  1887. 
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was  struck  on  the  quarter  by  another  vessel  in  tow  of  the 
same  tug,  and  was  foroed  against  an  overtaking  steam- 
ship {f) .  She  was  held  in  fault  for  not  keeping  her  course ; 
sed  qu,  as  to  the  reason  of  the  decision. 

A  smack  hove-to  on  the' port  tack,  with  her  helm  lashed, 
was  heading  so  as  to  cross  the  course  of  a  three-masted 
schooner  close-hauled  on  the  starboard  tack.  Neither 
vessel  did  anything  until  the  collision  was  inevitable. 
The  schooner,  as  well  as  the  smack,  was  held  in  fault, 
because  she  did  not  bear  up  in  time  [u). 

In  America  it  is  held  to  be  the  duty  of  a  ship  working 
to  windward,  in  company  with  other  ships,  to  "  beat  out 
her  tack."  If  she  goes  about  in  a  narrow  channel  before 
the  shoaling  of  the  water  or  other  dangers  of  navigation 
require  it,  and  thereby  embarrasses  another  ship  which 
would  have  cleared  her  if  she  had  stood  on,  she  is  held  to 
be  in  fault  for  the  collision  {x).  In  a  case  of  collision  be- 
tween a  sailing  ship  turning  to  windward  and  a  steamship, 
the  Circuit  Court  said :  "  "What  the  law  requires  for  a  sail- 
ing vessel  in  a  narrow  channel  is,  to  beat  out  her  tack,  and, 
having  beat  it  out,  to  come  about  with  all  proper  despatch 
upon  the  other,  leaving  to  the  steam  vessel  the  responsi- 
bility of  being  in  a  position  to  enable  her  to  do  so  without 
danger  "  {y).  But  this  rule  does  not  require  a  ship  to  be 
held  in  fault  merely  because  she  goes  about  before  she  is 
obliged  to,  provided  she  does  not  thereby  embarrass  the 
other  ship  («). 

In  a  case  where  it  was  proved  that  there  was,  at  the 
time  of  the  collision,  a  flat  calm,  it  was  held  by  the  Supreme 
Court  that  the  sailing  ship,  whose  duty  it  was  to  keep  her 
course,  could  not  be  in  fault  (a). 


{t)  The  FareweU,  8  Quebeo  L.  R. 
87 

(tt)  Ths  Rosalie,  6  P.  D.  245. 

{x)  The  Empire  State,  1  Bened. 
67  ;  The  Harrieburg,  71  Fed.  Rep. 
894 ;  The  Belief,  63  Fed.  Hep.  169 ; 
The  A.  W.  Thwnpeon,  39  Fed.  Bep. 


116;  The  Clara  Davidson,  24  Fed. 

Rep.  763. 

(y)  The  Empire  State,  ubi  supra, 
{z)  The   Coe  F,   Young,  49  Fed. 

Be^.  167. 

(a)  The  Commerce^  16  Wall.  33. 
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The  rule  requiring  a  vessel  to  keep  her  course  is  strictly  Article  21. 
enforced  by  the  Courts  in  the  United  States.  A  sailing 
ship  approaching  a  steamship,  admitted  that  so  soon  as 
there  was  risk  of  collision  she  kept  away  two  or  three 
points.  She  was  held  to  be  in  fault.  The  Court  said  {b)  : 
"  A  vessel  whose  duty  it  is  to  keep  her  course  has  no  right 
to  change  it  as  soon  as  she  apprehends  a  collision.  In  this 
case  the  duty  of  the  tug  to  keep  out  of  the  way  of  the 
lighter  arose  only  when  the  two  vessels  were  proceeding 
in  such  directions  as  to  involve  risk  of  collision ;  and  it 
was  under  the  same  circumstances  that  the  duty  arose  on 
the  part  of  the  lighter  to  keep  her  course.  Therefore, 
under  the  statute  requiring  the  lighter  to  keep  her  course, 
her  apprehension  of  a  collision  could  not  justify  her  in 
changing  her  course.  Moreover,  it  is  the  actual  risk  or 
danger  of  collision  that  determines  the  duty  of  both 
vessels,  and  not  the  apprehension  merely  (c).  The  rule  was 
made  and  is  administered  for  the  very  purpose  of  prevent- 
ing the  vessel  charged  with  the  duty  of  avoiding  the  other 
from  being  embarrassed  by  a  change  of  course  on  the  part 
of  the  other  into  danger,  on  the  apprehension  that  such 
duty  of  avoidance  will  not  be  fulfilled  "  (d). 

A  schooner  seeing  the  mast-head  light  of  a  steamship, 
and  mistaking  it  for  a  light  ashore,  hove-to  to  get  a  cast  of 
the  lead,  thereby  presenting  her  red  light  to  the  steamship. 
The  steamship  ported.  The  schooner,  on  discovering  her 
mistake,  got  under  way,  and  crossed  the  course  of  the 
steamship,  showing  her  green  light.  It  was  held  that  the 
schooner  was  solely  in  fault  for  not  keeping  her  course  {e). 

Where  a  ferry  boat  crossing  a  river  was  under  a  port 
helm  at  the  moment  when  she  sighted  another  steamship 
coming  up  the  river,  it  was  held  that  her  duty  under  the 

{b)  The  General  U,  S,  Oranty  6  (c)  But    see    as  to  this,   tupra, 

Bened.   465,    467 ;     and    see    The  p.  376. 

Adriatic,  17  Otto,  612,  as  to  the  (d)  See  also  The  Stephen  Morgan, 

dnty  ol  a  sailing  ship  to  keep  her  4  Otto,  699. 
course.  (e)  The  Virgo,  7  Bened.  496. 
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Article  21.    rule  requiring  her  to  keep  her  course  was  to  oontinue  in 
her  usual  track  (/). 

The  danger  of  departing  from  Art  21  is  illustrated  by 
an  American  case,  where  a  vessel,  Al.,  starboarded  in  order 
to  assist  another,  B.,  whose  duty  it  was  to  keep  out  of  her 
way,  in  an  attempt  to  cross  her  bows.  Finding  that  she 
could  not  cross  A.'s  bows,  B.,  at  the  last  moment,  stopped. 
In  consequence  of  B.'s  stopping  and  A.'s  starboarding,  a 
collision  occurred.    A.  was  held  to  be  solely  in  fault  {g). 

A  steamship,  just  before  reaching  a  point  in  New  York 
harbour  where  the  channel  is  narrow  and  the  navigation 
difficult,  sighted  a  schooner's  red  light.  There  were  three 
channels  open  for  the  schooner,  and  only  one  for  the  steam- 
ship. The  schooner  selected  the  steamship  channel,  and  a 
collision  took  place.  The  schooner  was  held  in  fault,  be- 
cause, although  she  kept  her  course,  in  the  sense  that  she 
had  from  the  first  intended  to  make  use  of  the  steamship 
channel,  she  embarrassed  the  steamship  by  taking  that 
course  when  she  might  have  avoided  any  risk  by  taking 
one  of  the  other  channels  (h), 

A  sailing  ship  was  held  in  fault  where,  seeing  the  lights 
of  a  steamship  ahead  and  not  keeping  out  of  the  way,  she 
pertinaciously  kept  on  her  course  and  ran  down  the  steam- 
ship (*). 

A  change  of  course  by  a  schooner,  when  one  and  a-half  or 
two  miles  off  a  steamship,  made  in  order  to  take  advantage 
of  a  shift  of  wind  which  enabled  her  to  take  a  better  channel, 
was  held  to  be  no  fault  on  her  part  (k). 

A  dredger  at  work  in  New  York  harbour,  driving  with 
the  tide  about  one  knot  an  hour  over  the  ground,  in  fear 
of  a  steamship  which  was  shaping  to  pass  between  her  and 
another  dredger  at  very  close  quarters,  got  up  her  gear 

(/)  The  John  Tayhr,  6  Bened.  360. 
227.  (0  Ths  Sufmytidey  1  Otto,  208; 

ig)  The  (hrtica,  9  W&Q.  630.  The  Frieeland,  76  Fed.  Bep.  691. 
{h)  The  City  rf Hartford,  7  Bened.  (k)  The  Energia,  66  Fed.  Bep.  124. 
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and  steamed  ahead,  thereby  making  it  impossible  for  the 
steamship  to  avoid  her.  She  was  held  alone  in  fault  (/). 
It  was  proved  that  ocean  steamships  often  passed  suoh 
craft  within  a  few  feet. 

A  steamship  crossing  another  on  her  starboard  side  gave 
two  blasts  with  her  whistle  and  got  a  two-blast  answer 
back.  She  starboarded  her  helm  and  slowed  her  engines. 
She  was  held  in  fault  for  causing  the  collision  by  slowing 
her  engines  (m). 


Article  21. 


Article  22. 

Every  vessel  which  is  directed  hy  these  rules  to  keep  out  of    Article  22. 
the  way  of  another  vessel  shall^  if  the  circumstances  of  the  case 
admity  avoid  crossing  ahead  of  the  other. 

This  Article  is  entirely  new.  To  cross  another  ship's 
bow  imnecessarily,  where  collision  is  probable  or  even  pos- 
sible, is  an  unseamanlike  manoeuvre,  and  apart  from  the 
regulations  would  be  held  to  be  negligent  in  fact  and  in 
law.  The  insertion  of  the  Article  is  probably  due  to  the 
fact  that  under  former  regulations  a  ship,  whose  duty  it 
was  to  keep  out  of  the  way,  was  not,  in  the  Courts,  held 
to  be  in  fault,  merely  because  she  attempted  to  cross  the 
bows  of  the  ship  with  which  she  came  into  collision  (n). 
Expressions  were  used  in  these  cases,  which  were  capable 
of  being  misunderstood  by  seamen,  as  meaning  that  a  ship 
had  as  much  right  to  cross  the  bows  of  another  as  to  go 
imder  her  stem,  and  it  was  thought  necessary  to  put  the 
matter  beyond  doubt  (o). 

One  effect  of  the  insertion  of  this  elementary  proposition 
of  seamanship  in  the  regulations  wUl  be,  to  make  it  difficult 


(/)  The  Norge,  65  Fed.  Bep.  347. 

{m)  The  Nutmeg  StaU^  62  Fed. 
Rep.  847. 

(n)  See  The  2for,  2  Asp.  Mar. 
Law  Gas.  264  ;  The  Carroll,  8  Wall. 
302;    The  Great  Eaetem,   2  Mar. 


Law  Gas.  O.  8.  97. 

(o)  "Give  way"  in  the  Trinity 
House  rule  of  1840  meant  **  go 
astern  of" ;  see  The  Hoee,  2  W. 
Bob.  1. 
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for  a  ship  that  is  struck  by  the  stem  of  another  to  esoape 
being  held  in  fault  under  67  &  58  Viot.  o.  60,  s.  419.  For 
sailing  ships  working  to  windward  the  rule  is  now  clear, 
that  the  ship  on  the  port  tack  must  bear  up  and  not 
lufi,  imless  the  circumstances  are  such  that  to  bear  up  is 
impossible. 

Article  23. 

Every  steam  vessel  which  is  directed  by  these  rules  to  keep 
out  of  the  way  of  another  vessel  shall^  on  approaching  her^  if 
necessary y  slacken  her  speed  or  stop  and  reverse. 

This  Article  corresponds  with  Art.  18  of  the  Regula- 
tions of  1884,  but  the  wording  and  effect  of  it  are  different. 
It  applies  only  to  one  of  the  ships,  namely,  the  ship  whose 
duty  it  is  to  keep  out  of  the  way ;  Art.  18  of  the  Begula- 
tions  of  1884  applied  to  both  ships.  The  duty  of  the  other 
ship,  in  the  absence  of  special  circumstances,  is  to  keep  her 
course  and  speed. 

Apart  from  the  regulations,  it  would  be  negligence  in  a 
steamship  which  failed  to  slacken  her  speed,  or  to  stop  or 
reverse,  if  such  a  manoeuvre  were  "  necessary  "  to  avoid 
collision  {p) ;  and  Art.  23  appears  to  be  little  more  than 
a  declaration  of  the  law  in  this  respect  {q).  But  in  this, 
as  in  the  other  cases  provided  for  by  the  regulations,  the 
statutory  effect  (r)  of  not  complying  with  the  Article  must 
not  be  overlooked. 

Art.  23  cannot  be  broken  without  at  the  same  time 
breaking  Art.  16  («). 

The  wording  of  Art.  23  differs  from  that  of  Art.  18  of 
the  Begulations  of  1884,  as  regards  the  position  of  the 


(p)  See  The  Birkenhead,  3  W. 
Eob.  76 ;  The  James  Watt,  2  W. 
Rob.  270 ;  The  Vivid,  7  Not.  of 
Cas.  127. 

{q)  See  per  Lord  Bblsborj,  C,  in 
The  Ceto,  14  App.  Gas.  670,  673 ; 


per  Lord  BramweU,  ibid,  p.  689. 

(r)  Under  67  &  68  Viot.  c.  60, 
8.  419. 

{»)  Fer  Lord  Eaher,  M.  B.,  7%# 
£bor,  11  P.  D.  26. 
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words  "  if  necessary."  There  was  formerly  doubt  whether  Article  28. 
these  words  governed  the  whole  Artiole,  or  whether  they 
applied  only  to  stopping  and  reversing  (^).  It  is  clear 
that  the  present  Artiole  does  not  require  a  ship  to  stop 
and  reverse  in  every  case  where  there  is  risk  of  collision, 
but  only  where  it  is  "  necessary."  The  necessity  which 
the  Article  speaks  of  is  the  necessity  of  avoiding  risk  of 
collision  (u).  "  Necessary  "  does  not  mean  that  the  situa- 
tion is  such  that  without  stopping  and  reversing  a  collision 
would  take  place ;  it  means,  rather,  prudent  or  expedient  (x) . 
Necessity  exists,  if  ''the  circumstances  are  such  as  to 
convey  to  the  mind  of  a  skilled  seaman  that  risk  of  colli- 
sion is  so  imminent  as  to  make  it  indispensable  to  stop  and 
reverse"  (y). 

A  steamship  in  a  fog  so  dense  that  a  vessel  could  not  be 
seen  her  own  distance  off,  hearing  the  whistle  of  another 
continually  approaching,  was  held  in  fault  for  not  reversing 
until  the  other  vessel  was  seen  (2).  But  the  decisions  cited 
below  show  that  the  direction  to  "  reverse  if  necessary  "  is 
not  confined  to  cases  of  imminent  danger  such  as  this. 

In  America  it  has  been  held  that  the  duty  to  stop  and 
reverse  does  not  arise  until  it  becomes  clear  that  the  other 
ship,  whose  duty  it  is  to  alter  her  course,  does  not  intend 
to  do  so  (a).  The  precise  effect  of  the  "  stop  and  reverse" 
rule  does  not  appear  to  have  been  so  fully  considered  in 
the  American  as  in  the  English  cases. 

In  The  Ceto  {ubi  supra).  Lord  Fitzgerald  seems  to  have 
been  of  opinion  that,  where  risk  of  collision  exists,  for  a 
ship  without  necessity  to  stop  and  reverse  so  as  to  bring 
herself  to  a  standstill  is  negligence  (&).     It  is  submitted 

(0  See   The  Ceio,  14  App.  Gas.  (y)  Per  Loid   Fitzgerald,    ibid. 

670,  684;  The  Beryl^  9  P.  D.  137,  p.  690;  and  see  j^^r  Lord  Hersohell, 

145.  U>id,  p.  694. 

(m)  Fer  Lord  Watson,  The  Ceto,  iz)  The  Dordogne,  10  P.  D.  6. 

14  App.  Gas.  670,  684.  \a)  The  John  King,  49  Fed.  Bep. 

{x)  Per  Lord  Bramwell,  14  App.  469. 
Gas.  689.  (h)  14  App.  Gas.  670,  693. 
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Artielega.    that  no  such  general  rule  can  be  laid  down,  though  under 
oertain  circumstanoes  the  manoeuvre  may  be  wrong. 

In  The  Beryl  (c),  Bowen  and  Fry,  L.  JJ.,  questioned 
whether  the  words  " if  neoessary  "  mean  "if  it  is  actually 
neoessary,"  or,  "  if  the  officer  in  charge  should  reasonably 
think  that  a  necessity  has  arisen."  In  The  Cefo  {d)j  it  was 
held  that  the  latter  interpretation  is  the  correct  one  {e). 
The  exigency  of  the  rule  is  there  defined  by  Lord 
Watson  (/) :  "  In  broad  daylight,  or  at  night  time,  so 
long  as  a  ship's  lights  are  discernible  at  a  moderate  dis- 
tance, I  do  not  think  that  it  is,  within  the  meaning  of  the 
role,  '  necessary '  for  two  approaching  steamers  to  stop  and 
reverse  until  it  becomes  apparent  to  the  eye  that  if  they 
continue  to  approach  they  will  in  all  likelihood  either 
shave  close  or  collide.  When  approaching  vessels  are  y 
enveloped  in  a  fog  and  cannot  see  each  other,  the  role  )C 
must,  in  my  opinion,  apply  with  greater  stringency."  ^  ^ 
After  describing  the  uncertainty  which  always  exists  as  to 
the  distance,  position,  and  course  of  a  steamship  in  a  fog, 
whose  presence  is  known  only  by  the  sound  of  its  whistle. 
Lord  Watson  proceeds :  "  When  two  steamships,  invisible 
to  each  other,  by  reason  of  a  thick  fog  find  themselves 
gradually  drawing  nearer  until  they  are  within  a  few 
ships'  lengths,  they  are,  in  my  opinion,  within  the  second 
direction  of  rule  18  (of  the  Regulations  of  1884),  and  each 
-  of  them  ought  at  once  to  stop  and  reverse,  unless  the  fog 
signals  of  the  other  vessel  have  distinctly  and  unequivocally 
indicated  that  she  is  steered  on  a  relatively  safe  course  and 
will  pass  clear  without  risk  of  collision." 

So  Lord  Herschell  {g) :  "  The  necessity  must  not  be  such 
as  to  become  manifest  only  when  all  the  facts  are  asoer- 


>: 


r 


i: 


(e)  9  P.  D.  137,  144. 

Id)  14  App.  Gas.  670 ;  followed 
in  The  Kuarwatery  6  R.  784;  63 
L.  J.  Ad.  65;  and  distingmahed 
in  The  Lord  Bangor ^  supra,  p.  198. 


(«)  See  the  judgment  of  Brett, 
M.  B.,  in  The  Beryl,  ubi  supra ; 
and  in  The  Dordcgne,  10  P.  D.  6. 

(/)  Ibid,  p.  686. 

(^)  Ibid.  p.  694. 
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iained.  It  must  be  such  as  would  be  apparent  to  a  seaman  Artiole  28. 
of  ordinary  skill  and  prudence  with  the  knowledge  which 
he  possesses  at  the  time."  Lord  Esher,  M.  B.,  had  pre- 
viously expressed  the  same  opinion :  "  When  you  speak 
of  rules  that  are  to  regulate  the  conduct  of  people,  those 
rules  can  only  apply  to  circumstances  which  must  or  ought 
to  be  known  to  the  people  at  the  time.  You  cannot  regu- 
late the  conduct  of  people  as  to  unknown  circumstances  "  (A) . 

Like  the  rest  of  the  regulations,  Art.  23  applies  in  In  what 
rivers,  harbours,  and  other  tidal  wate«  «,  as  weU  as  at  ^^X^' 
sea.  Li  waters  where  local  rules  of  navigation  are  in  force 
it  supplements  the  local  rules  and  must  be  read  and  obeyed 
in  conjunction  with  them,  so  far  as  possible.  In  a  Scotch 
case,  the  corresponding  Article  of  the  Eegulations  of  1884 
was  held  to  apply  in  the  Clyde,  where  local  rules  are  in 
force  {k). 

In  consequence  of  the  decision  of  the  House  of  Lords  in  Effect  of  n<m- 
The  Khedive  (/),  it  is  of  the  highest  importance  that  the  ®^"^P"*^°®- 
construction  and  application  of  Art.  23  should  be  properly 
understood.  Like  the  other  steering  and  sailing  rules,  it 
must  be  read  in  conjunction  with  Art.  27 ;  but  although 
that  Article  has  been  held  to  justify  a  steamship  in  not 
stopping  and  reversing  where  going  ahead  is  the  one  only 
chance  of  avoiding  collision,  the  officer  who  elects  not  to 
stop  and  reverse  his  engines,  where  there  is  risk  of  colli- 
sion, takes  upon  himself  a  heavy  responsibility.  The 
requirements  of  the  law  in  this  matter  can  only  be  appre- 
ciated by  a  careful  examination  of  the  cases. 

It  was  held  by  the  Privy  Council  that  the  corresponding  The  Jestnond 
Article  (Art.  16)  of  the  Regulations  of  1863  applied  only  ^^^J^.-^"'"' 

{h)  The  Beryl,  9  P.  D.  137,  138.  (i)  See  Preliminaiy  Article,  «*pr«, 

These    words    were  quoted    with  p.  387. 

approyaL  by  Lord  HencheU  in  The  (h)  Little  v.  Burns,  The  Owl  and 

Theodore  S,  Rand,  12  App.  Gas.  The  Ariadne,  9  Seas.  Gas.  4th  ser. 

250;   and  by  Lord  Fitzgerald  in  118. 

The  Ceto,  14  App.  Caa.  670,  691.  (J)  6  App.  Caa.  876 ;  see  below, 

p.  490. 
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Artiole  28.  "  when  there  is  a  continuous  approaching  of  the  two  ships ; " 
that  the  "  stop  and  reverse  "  and  **  crossing  "  rules  were 
to  be  read  together ;  that,  so  reading  them,  it  was  evident 
that  the  duty  to  slacken  or  stop  and  reverse  did  not  neces- 
sarily arise  at  the  moment  at  which  the  '^  crossing  "  rule 
became  applicable ;  and  that  if  two  ships,  approaching 
each  other  under  circumstances  such  that  the  ^'  meeting  " 
rule  is  applicable,  port  their  helms  so  that  there  is  no 
longer  risk  of  collision,  there  is  no  duty  on  either  ship  to 
slacken,  or  to  stop  and  reverse  (m). 

This  seems  to  be  the  effect  of  the  decision  in  The 
Jesmond  and  The  Earl  of  Elgin.  The  facts  in  that  case 
were  as  follows  : — The  Jesmond  was  a  screw  steamship  of 
589  tons  register,  in  water  ballast.  The  Earl  of  Elgin  was 
a  screw  steamship  of  608  tons  register,  with  a  cargo  of 
coals  on  board.  Each  ship  sighted  the  other  in  the  open 
sea  at  a  distance  of  a  mile  and  a  half.  They  were 
approaching  each  other  at  a  joint  speed  of  eight  or  nine 
miles  an  hour,  on  courses  nearly  opposite,  and  nearly  end 
on.  The  Jesmond  put  her  helm  to  port  and  brought  red 
to  red.  She  did  not  slacken  her  speed,  or  stop  or  reverse 
her  engines.  It  was  contended  that  she  ought  at  the 
moment  when  she  ported  to  have  slackened  her  speed.  It 
was  held  by  the  Privy  Council  that,  having  ported  and 
brought  red  to  red,  the  original  risk  of  collision  was  deter- 
mined, and  that  she  was  under  no  obligation  then  or  after- 
wards to  slacken  her  speed.  This  case  was  followed  by  the 
Privy  Council  in  The  Rhondda  (w). 

Th$  Rhondda.  The  circumstances  of  that  case  were  as  follows : — The 
steamship  Rhondda  rounding  Faro  Point  from  the  west- 
ward, to  enter  the  Straits  of  Messina,  saw  the  mast-head 
and  red  lights  of  TJie  Alsace  Lorraine  on  her  starboard 
bow,  distant  about  a  mile.    Her  helm  was  put  hard-a-port. 


(m)  The  Jesmotut  and  The  Earl  of 
£lginy  L.  R.  4  P.  C.  1 ;  and  see 
J%e  Milwaukee^  Brown,  Ad.  813; 


The  Baltimore,  34  Fed.  Rep.  660. 
(n)  8  App.  Gas.  649. 


RULE  AS  TO  STOPPING  AND  REVERSING. 


489 


No  order  was  given  to  the  engines,  wWoh  were  going  full    Article  28. 

speed  ahead.     The  vessels  were  approaching  each  other  at 

a  combined  rate  of  fifteen  miles  an  hour.     Owing  to  a 

current,  or  eddj  tide,  taking  the  ship  on  her  starboard 

bow,  she  did  not  properly  answer  her  helm.    As  soon  as 

this  was  perceived  her  engines  were  stopped  and  reversed. 

It  was  held  by  the  Privy  Council  that  The  Rkonddu  was 

not  in  fault  by  the  rule  laid  down  in  The  Khedive  (o),  for 

not  stopping  and  reversing,  when  the  other  ship  was  first 

seen.     If  The  Rhondda  had  answered  her  port  helm,  the 

risk  of  collision  would  have  been  determined,  and  she  was 

under  no  obligation  to  slacken  her  speed  or  to  stop  and 

reverse.     It  was  only  when  the  failure  of  her  port  helm 

manoeuvre  became  apparent  that  the  duty  to  stop  and 

reverse  arose.     She  did  then  stop  and  reverse,  and  was 

therefore  free  from  blame.     In  the  words  of  Lord  Watson 

in  The  Khedive^  it  was  a  case  where  the  "  crossing  "  rule 

"  could  not  reasonably  be  held  to  apply  before  the  moment 

at  which  it  was  actually  obeyed  "  (j9). 

There  is  some  difficulty  in  reconciling  The  Beryl^  de- 
cided by  the  Court  of  Appeal,  with  the  decisions  in  The 
Jesmond  and  The  Rhondda.  In  The  Jesmond  it  was  held 
that  the  "  meeting  "  and  "  stop  and  reverse  "  rules  were  to 
be  read  together;  in  The  Beryls  Brett,  M.E.,  held  that  the 
correspon^g  Regulations  of  1880  (Arts.  16  and  22) 
were  wholly  independent  of  the  "  stop  and  reverse  "  rule 
(Art.  18),  which,  he  said,  "  does  not  in  any  way  modify, 
clash  with,  or  require  to  be  construed  at  the  same  time  as, 
the  other  rules,"  but  is  a  wholly  independent  rule.  It 
applies,  like  the  other  iiiles,  at  the  moment  before  risk  of 
collision  exists,  when  the  position  and  action  of  two  steam- 
ships is  such  as  to  involve  risk  of  collision.  "It  must 
apply  if  the  circumstances  are  such  that  an  officer  of  ordi- 
nary skill  and  care  would  be  bound  to  come  to  the  conclu- 

(o)  5  App.  Cas.  876.  (p)  6  App.  Gas.  902. 
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Article  88. 


The  Beryl. 


The  Voor- 
waarts  and 
Ihe  Khedive. 


sion  that,  if  the  ships  oontinue  to  approach  each  other, 
there  will  be  risk  of  ooUision  "  {q).  It  does  not  appear 
that  either  T^e  Jeamond  or  The  Rhondda  was  cited  in  Tlie 
Beryl;  and  it  may  be  doubted  whether  the  interpretation 
placed  upon  the  ''  stop  and  reyerse  "  rule  in  The  Jesmond 
is  not  preferable  to  that  adopted  in  The  Beryl.  The  latter 
case  has,  howeyer,  been  followed  in  the  Court  of  Appeal 
and  House  of  Lords  (r). 

In  I7ie  Beryl  it  was  not  held  that  the  duty  to  stop  and 
reyerse,  on  the  part  of  the  one  ship,  arose  at  the  same 
moment  as  the  duty  to  take  steps  to  keep  out  of  the  way  on 
the  part  of  the  other  ship.  Thus,  Brett,  M.B.,  held  that, 
after  it  became  the  duty  of  The  Aheona  to  take  precau- 
tions, The  Beryl  was  not  wrong  in  continuing  her  course. 
But  before  the  yessels  came  within  300  yards  of  each  other 
(when  the  collision  was  ineyitable)  the  ^'  stop  and  reyerse '' 
rule  came  into  operation,  and  The  Beryl  was  in  fault  for 
not  haying  stopped  and  reyersed. 

The  distinction  between  The  Jesmond  and  The  Khedive, 
subsequently  decided  by  the  House  of  Lords,  should  be 
noted.  The  facts  in  The  Khedive  were  as  follows : — The 
Khedive  and  The  Voorwaartn  were  two  ocean  steamships  of 
3,740  and  3,000  tons  register  respectiyely.  They  were 
proceeding  off  the  coast  of  Penang  at  full  speed  upon 
nearly  parallel  and  opposite  courses,  each  haying  the  other 
on  her  starboard  bow,  green  light  to  green  light.  When 
they  were  from  half  to  three-quarters  of  a  mile  apart  The 
Voortvaarts  suddenly  ported,  showing  her  red  to  The  Khe^ 
dive,  and  thereby  caused  risk  of  collision.  The  helm  of 
The  Khedive  was  put  hard-a-starboard.  This  was  held  to 
be  a  right  manceuyre.  At  the  same  time  the  order  was 
giyen  to  stand  by  her  engines ;  a  minute  and  a-half  after- 
wards the  engines  were  stopped  and  reyersed;  one  and 
a-half  minutes  after  this  the  collision  occuixed.     By  not 


r^)  Per  Brett,  M. B.,  9  P.  D.  141.       The  Memnon,  69  L.  T.  N.  S.  289 ; 
r)  The  Dordogne,  10  P.  D.  6 ;       62  ibid.  84. 
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Blaokeiiing  her  speed  or  stopping  and  reversing  when  the  Article  23. 
red  light  of  The  Vooricaarta  came  into  view  The  Khedive 
infringed  the  crossing  rule.  The  House  of  Lords  held  her 
in  fault  under  37  &  38  Vict.  c.  85,  s.  17.  The  Court  of 
Appeal  had  gone  into  the  question  whether,  having  regard 
to  the  suddenness  of  the  peril  caused  by  The  Voorwaarts^ 
change  of  course,  the  captain  of  The  Khedive  had  shown 
want  of  proper  care,  skill  or  nerve  in  not  giving  the  abso- 
lutely right  order  to  the  engines  for  a  minute  and  a-half 
after  The  Voorwaart^  red  light  came  into  view;  the  House 
of  Lords  held  that,  having  deliberately  elected  to  keep  his 
engines  going  ahead  full  speed,  and  not  to  stop  and  reverse, 
he  had  infringed  the  regulations,  and  was  therefore  to  be 
deemed  in  fault  under  the  statute  («). 

There  is  difficulty  in  reconciling  the  decision  in  The  The  Benares, 
Benare%  (^),  a  case  subsequently  decided  by  the  Court  of 
Appeal,  with  some  of  the  di^ta  of  the  learned  lords  who 
addressed  the  House  in  Tlie  Khedive^  and  even  with  the 
principle  upon  which  the  decision  in  the  latter  case  appears 
to  be  founded.  But  The  Khedive  was  before  the  Court  of 
Appeal  in  The  BetiareSy  and  the  intention  of  the  Court  was 
to  decide  nothing  contrary  to  The  Khedive.  That  case  was 
distinguished  as  depending  upon  special  and  different  cir- 
cumstances. The  circumstances  differed  in  this:  that  in 
The  Khedive  the  not  stopping  and  reversing  was  wrong,  as 
matter  of  seamanship,  and  probably  contributed  to  the 
collision  (see  5  App.  Cas.  898,  899) ;  whereas  in  The 
Benares  the  departure  from  the  regulations  was  "the 
one  chance  still  left  of  avoiding  danger  which  was  other- 
wise inevitable."  The  manoeuvre  adopted — keeping  on  at 
full  speed — ^though  unsuccessful,  was  held  to  be  "  neces- 
saiy,''  and  therefore  in  accordance  with  Art.  23  of  the 
Begulations  of  1884. 


(«)  6  App.  Ca8.  876.  Seefurtlier  U)  9  P.  D.  16.     The^Sarag^ 

\  to  this  case,  aupra^  p.  56.  7  ABp.  Mar.  Law  Cas.  289 ,  sc 


ossa^ 
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^rti^^»'  At  first  sight  The  Khedive  seems  to  decide  that  a  steam- 
Th«  Bemaret.  ship  will  alwajs  be  held  in  fault  if,  having  an  opportunity 
to  stop  and  reverse,  and  not  being  oompelled  to  keep  on 
by  danger  other  than  that  of  collision,  she  does  not  stop 
and  reverse  before  the  collision  occurs.  But  although 
there  are  dicta  in  that  case  pointing  to  such  a  conclusion, 
the  decision  as  applied  to  the  facts  of  the  case  does  not  go 
so  far.  If  the  circumstances  are  such  that  departure  from 
the  "stop  and  reverse"  rule  was  necessary  within  the 
meaning  of  the  regulations,  a  ship  will  not  be  held  to  be 
in  fault  though  she  does  not  stop  or  reverse  before  the 
collision.  Such  circumstances  existed  in  ITie  Benares.  A 
steamship,  The  Oerarda,  going  seven  knots,  saw  a  green 
light  a  point  on  her  port  bow  distant  about  three-quarters 
of  a  mile.  Her  helm  was  put  to  starboard,  and  very 
shortly  afterwards  The  Benares  was  seen  with  her  port  side 
open  and  showing  no  red  light.  The  helm  of  The  Oerarda 
was  put  hard-a-starboard  and  the  engines  kept  on  full 
speed.  The  Benares  struck  The  Gerarda  on  her  starboard 
side.  It  was  found  that  the  first  starboarding  of  The 
Oerarda  was  not  wrong,  and  that  after  seeing  The  Benares^ 
port  side  the  only  chance  of  escaping  collision  was  for  The 
Oerarda  to  hard-a-starboard  and  keep  on  at  full  speed,  as 
she  did.  It  seems,  therefore,  that  not  to  stop  and  reverse 
when  a  collision  is  in  fact  inevitable,  but  in  the  reasonable 
opinion  of  the  person  in  charge  may  possibly  be  avoided 
by  keeping  on  full  speed,  is  not  an  unnecessary  departure 
from  the  regulations. 
Tht  Beryl.  The  case  of  The  Beryl  was  as  follows  : — The  Abeona  and 

The  Beryl  were  steamships  crossing  at  right  angles.  The 
Abeona  having  The  Beryl  on  her  starboard  hand.  The 
Beryl^  when  some  considerable  distance  off,  whistled  twice, 
and,  when  from  a  quarter  to  half  a  mile  off,  eased  her 
engines.  At  this  time  The  Abeona  ought  to  have,  but  had 
not,  stopped  or  reversed  her  engines,  or  altered  her  course. 
Then  she  eased  her  engines.    If  she  had  not  eased  theire 
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would  have  been  no  collision;  but  by  easing  she  "counter-    Article  23. 

acted  The  BeryPs  manoeuvre. "     When  the  vessels  were  so 

dose  that  a  collision  was  inevitable — about  300  yards 

apart  (w) — ^both  stopped  and  reversed.      It  was  held  by 

Butt,  J.,  that  The  Abeona  had  been  wrongly  manoeuvred 

from  first  to  last,  and  that  The  Beryl  had  been  "  properly 

navigated  according  to  the  regulations"  (^r).     It  wiU  be 

observed  that  The  Beryl  did  not  reverse  her  engines  until 

the  collision  was  inevitable.     Upon  appeal  the  decision  of 

Butt,  J.,  as  to  The  Beryl^  was  reversed.     The  Court  of 

Appeal  held  unanimously  that  the  duty  of  The  Beryl, 

under  Art.  18,  was  not  fulfilled  by  slackening  her  speed 

at  the  time  of  her  whistling  the  second  time ;  and  that  her 

duty  was  to  have  stopped  and  reversed  her  engines  at 

some  time  between  the  second  whistling  and  the  moment 

at  which  the  collision  became  inevitable. 

In  the  case  of  The  Memnon  (y),  that  vessel  was  held  to  TheMmnm, 
blame  for  a  collision  with  The  San  Salvador,  They  were 
steamships  crossing  nearly  at  right  angles.  The  San 
Salvador,  though  she  had  The  Memnon  on  her  own  star- 
board bow,  took  no  step  to  avoid  collision  until  she  was 
within  three  ships'  lengths  of  her,  when  she  starboarded. 
The  course  and  speed  of  The  Memnon  were  such  that,  had 
The  San  Salvador  kept  her  course.  The  Memnon  would  have 
passed  ahead  of  her  without  collision,  and  The  Memnon 
stopped  her  engines  as  soon  as  The  San  Salvador  star- 
boarded. It  was  held  that  The  Memnon,  as  well  as  The 
San  Salvador,  was  to  blame ;  that  those  on  board  her  were 
not  justified  imder  the  circumstances  in  assimiing  that 
The  San  Salvador  would  do  what  was  right;  that  they 
ought  to  have  seen  that  the  courses  of  the  two  vessels 
involved  risk  of  collision,  and  accordingly  that  they  ought 

(tf)  See  the  report  of  the  case  on  488  ;  see  supra,  p.  59.    As  to  as- 

appeal,  9  P.  D.  137,  142.  suming  that  the  other  yessel  wiU 

(x)  9  P.  D.  4.  do  the  right  thing,  dist.  Wilson  y. 

(y)  6  Asp.  Mar.  Law  Gas.  317,  Currie,  (1894)  A.  0.  646. 
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ArtlAle  28.  to  have  slackened  her  speed  or  stopped  and  reversed  earlier. 
Under  the  present  regulations  The  Memnon  would,  it 
seems,  have  been  free  from  blame. 

A  steamship,  A.,  by  porting  to  another,  B.,  that  was 
approaching  her  with  all  her  lights  showing,  shut  in  the 
green  light  of  B. ;  but  B.  by  perverse  starboarding  brought 
her  green  again  into  view ;  thereupon  A.  again-ported  and 
shut  in  B.'s  green;  B.,  continuing  to  starboard,  again 
brought  her  green  into  view,  and  a  collision  followed.  It 
was  held,  under  the  Act  of  1873,  that  A.  was  in  fault  for 
not  having  stopped  and  reversed  before  the  collision  (s). 
Th€  stanmore.  In  The  Stanmore  the  duty  to  stop  and  reverse,  and  not 
to  stop  only,  was  insisted  upon.  There  the  alteration  of 
the  other  ship's  course  at  the  distance  of  a  quarter  of  a 
mile  was  indicated  by  the  apparent  closing  of  the  mast- 
head and  side  light  (a). 

In  The  Thames  and  Tlie  Lutetia  a  vessel  was  held  in 
fault  for  not  having  stopped  and  reversed  ''  when  the  risk 
of  collision  must  have  been  apparent"  (6). 

So,  in  America,  where  two  steamships,  The  C,  and 
The  jr.,  were  approaching  one  another  on  nearly  parallel 
opposite,  but  slightly  converging  lines,  and  in  a  position 
to  pass  clear,  The  C.  ported  and  ran  across  The  Jf.,  render- 
ing collision  imminent,  and  The  M,  did  not  slacken,  signal, 
or  reverse  till  after  the  porting  of  The  C,  It  was  held  that 
The  M.  as  well  as  The  C.  was  to  blame,  the  Court  saying 
that  there  was  such  uncertainty  in  the  movements  of 
The  C.  as  called  for  the  closest  watch  and  the  highest 
diligence  (c). 

A.,  a  steamship  rounding  Tilbury  Ness  in  the  Thames, 
under  a  port  helm,  was  approaching  another,  B.,  on  the 


Th^  ThameB 
and  Th9 
Lutetia. 


The  Libra. 


(s)  The  Arratoon  Apear,  15  App. 
Gas.  37. 

(a)  The  Stanmore,  10  P.  D.  134. 
Ab  to  ihe  dosing  of  the  lights 
indioatiiig  a  change  of  comae,  see 
above,  p.  447. 


{b)  The  Thames  and  The  LuUiia, 
9  App.  Gas.  640,  651.  Gp.  The 
Nord  Cap  and  The  SandhiU,  (1894) 
A.  G.  646. 

(e)  The  Manitoba,  lb  D9mB,JJ.S. 
97. 
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other  side  of  the  point  in  such  a  position  that,  if  she  had    Article  28. 
not  heen  under  a  port  helm,  there  would  have  been  risk  of 
collision ;  it  was  held  by  Brett,  L. J.,  that  it  was  not  the 
duty  of  A.  to  stop  and  reverse  under  one  of  the  Thames 
Bules,  which  is  very  similar  in  terms  to  Art.  23  {d). 

Under  former  regulations  there  are  many  decisions  as  to  Application 
the  duty  of  a  steamship  in  a  fog,  hearing  the  whistle  of  a  fog. 
another  which  she  cannot  see.  The  question  will  arise, 
how  far  are  these  decisions  applicable  under  the  existing 
Art.  23  P  It  has  been  abeady  pointed  out  that  the  corre- 
sponding Article  of  former  regulations  (cf.  Art.  18  of 
1884)  applied  to  both  ships ;  the  present  Art.  23  applies 
only  to  the  ship  "  which  is  directed  by  these  rules  to  keep 
out  of  the  way."  It  has  been  held  that  the  obligation  to 
stop  and  reverse  does  not  arise  until  the  circumstances  are 
known  and  the  necessity  is  apparent  (^) ;  and  the  reasoning 
upon  which  these  decisions  were  founded  is  applicable  to 
the  existing  Art.  23.  It  would  seem,  therefore,  that  under 
the  present  law  the  duty  to  stop  and  reverse  does  not  arise 
until  the  ships  are  in  sight  of  each  other,  or  until  the  course 
of  the  ship,  whose  duty  it  is  to  keep  her  course,  is  clearly 
indicated  to  the  other  by  the  different  directions  in  which 
her  whistle  is  heard. 

The  application  of  the  "stop  and  reverse"  rule  of  former 
regulations  to  a  steamship  hearing  the  fog-horn  or  whistle 
of  another  ship  in  a  fog  is  illustrated  by  the  following 
cases: — 

The  Kestrel  was  a  loaded  steamship  of  392  tons  register,  The  Franhhnd 
and  The  Frankland  a  loaded  steamship  of  541  tons  register,  ^estreh 
The  Ff*ankland  was  at  sea,  going  at  a  moderate  speed,  in  a 
thick  fog,  on  a  S.S.E.  course.  She  heard  a  whistle  sounded 
many  times,  indicating  that  a  steamship  (TA^  Kestrel,  on 
a  N.N.W.  course)  was  approaching,  and  had  come  veiy 
near  to  her — so  near,  that  if  the  vessels  had  then  stopped, 

(<q  6  P.  D.  139.  {e)  Supra,  pp.  54,  66. 
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▲rtielA  83.  they  would  haye  been  within  hailing  distanoe.  It  appears 
that  when  she  first  heard  The  KestrePa  whistle  she  stopped 
her  engines,  and  that  she  did  not  reverse  them  until  The 
KestreFs  red  and  mast-head  lights  were  seen  about  a  ship's 
length  off  a  point  on  the  starboard  bow.  It  was  held  that 
The  FranklaiicCs  engines  should  have  been  not  only  stopped, 
but  reversed,  so  as  to  bring  the  ship  to  a  standstill  as  soon 
as  the  approaching  whistle  indicated  that  the  ships  were 
within  hailing  distanoe  (/). 

Tht  Love  Bird,  In  The  Love  Bird{ff)y  a  steamship  in  a  thick  fog,  going 
three  knots,  heard  the  blast  of  a  fog-horn  nearly  ahead. 
She  was  held  in  fault  for  not  having  stopped  or  reversed 
her  engines  until  the  other  vessel  was  seen  about  a 
length  off. 

TheKirby  In  TJie  Kirhy  JIall{h)y  a  steamship  in  a  very  dense 

'^'^  '  fog  was  held  in  fault  for  not  stopping  her  engines  and 

bringing  herself  to  a  standstill  as  soon  as  she  heard  the 
whistle  of  another  steamship  in  close  proximity.  The 
decision  in  this  case  went  further  than  the  facts  of  the 
case  required.  The  fact  was,  that  The  Kirby  Hall  heard 
the  whistle  of  the  other  ship,  The  City  of  Brmsehy  twice, 
on  the  port  bow,  the  second  blast  being  nearer  than  the 
first.  The  engines  were  not  stopped  until  the  whistle  was 
heard  the  second  time  and  the  mast-head  light  of  The  City 
of  Brussels  was  seen  nearly  right  ahead,  distant  from  one 
to  two  ships'  lengths. 

The  Earton.  A  steamship  sighting  a  barge  at  anchor  in  the  Thames 
without  a  light,  and  at  a  distance  of  a  ship's  length,  stopped 
her  engines  but  did  not  reverse  them.  Butt,  J.,  expressed 
his  opinion  that  she  ought  to  have  reversed  her  engines 
upon  the  barge  being  reported  (t). 

Thi  John  A  steamship  in  a  dense  fog,  hearing  a  whistle  on  her 

^^^^^*        port  bow,  slackened  her  speed;    she  heard  the  whistle 

(/)  The  Frankland  KDd  The  Kee-  (h)  8  P.  D.  71. 

trel,  L.  R.  4  P.  0.  629.  (i)  The  Barm,  9  P.  D.  44. 

(^)  6  P.  D.  80. 
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again,  and  nearer  to  her.     It  was  held  that  she  was  in    "^rtigi^  ^- 

fault  for  not  stopping  and  reversing  upon  hearing  the 

whistle  the  second  time.    In  this  case  Brett,  M.  E.,  said : 

'^  It  may  be  laid  down  as  a  general  rule  of  conduct  that 

it  is  necessary  to  stop  and  reverse,  not  indeed  every  time 

that  a  steamer  hears  a  whistle  or  fog-horn  in  a  dense 

fog,  but  when  in  such  a  fog  it  is  heard  on  either  bow  and 

approaching,  and  is  in  the  vicinity;  for  then  there  must 

be  risk  of  collision  "  {j).     Lord  Herschell,  in  The  Ceto  {k)^ 

used  similar  language :  '^  I  think  when   a  steamship  is 

approaching  another  vessel  in  a  dense  fog  she  ought  to 

stop,  imless  there  be  such  indications  as  to  convey  to  a 

seaman  of  reasonable  skill  that   the  two  vessels  are  so 

approaching  that  they  will  pass  well  clear  of  one  another." 

And  Sir  James  Hannen,  in  The  Rosetta  (/),  held  that  the 

duty  of  a  man  who  hears  in  a  fog  a  whistle  which  he  takes 

(at  a  guess)  to  be  two  or  three  points  on  his  bow,  is  to 

reduce  his  speed  until  his  engines  are  only  just  moving, 

or  to  stop  them,  and  afterwards  to  go  as  slowly  as  possible. 

This  is,  in  fact,  the  duty  now  imposed  on  mariners  by  the 

second  paragraph  of  Art.  16. 

The  Dordogne  (m),  in  a  fog  so  dense  that  vessels  could  The  Dordogne. 
not  be  seen  by  each  other  their  own  distance  apart,  in  the 
ocean  off  XTshant,  heard  three  times,  at  least,  the  whistle 
of  another  approaching.  Within  ten  or  fifteen  minutes 
of  the  first  whistle  being  heard  the  ships  were  in  collision. 
The  Dordogne  stopped  and  reversed  her  engines  when  the 
other  ship  came  into  view,  and  not  before.  It  was  held 
that  she  had  broken  Art.  18,  and  that  she  had  also  broken 
Art.  13  of  1880.     The  duty  of  a  steamship,  under  those 

U)  The  John  M'Intyre,  9  P.  D.  it  was  doubted  whether  The  John 

135,  139;  approved  by  Lord  Wat-  M*Inlyre  did  not  go  too    far   as 

son,  The  Ceto,  14  App.  Gas.  670,  against  the  steamship. 
687;   cf.   The  MarUllo,  46  Davis,  {k)  14  App.  Caa.  670,  695,  and 

64  ;  Fahre  v.  Cunard  Steamship  Co.,  see  cases  supra,  p.  486,  note  {d). 
53  Fed.  Rep.  288 ;  The  Britannia,  {I)  6  Asp.  Mar.  Law  Gas.  310. 

39  Fed.   Rep.   395  ;    The   City  of  (m)  10  P.  D.  6. 

Atlanta,  26  Fed.  Rep.  456,  where 

M.  K  K 
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Article  >S.    Articles,  when  in  frequented  waters  or  in  the  vicinity  of 
other  ships,  to  proceed  at  her  lowest  possible  speed,  or, 
under  the  circumstances  of  the  particular  case,  even  to 
bring  herself  to  a  standstill,  was  strongly  insisted  upon. 
2%e  Ceto.  The  Lebanon  and  The  Ceto  (w),  steamships  of  395  and 

612  tons  respectively,  were  approaching  each  other  at 
night  ofiP  the  Yorkshire  coast  upon  opposite  (S.  by  E.  ^  E. 
and  N.  by  W.)  courses  in  a  fog  so  dense  that  neither  could 
see  the  other  more  than  a  ship's  length  off.  The  Lebanon^ 8 
whistle  was  heard  from  The  Ceto  less  than  a  mile  ofi,  and 
four  points  on  her  port  bow.  The  Cetd's  helm  was  ported. 
The  Lebanon^ 8  whistle  was  again  heard  nearer  and  on  the 
same  bearing.  The  Ceto* 8  helm  was  again  ported.  The 
Ceto  was  going  as  slowly  as  she  could  go  throughout.  The 
Lebanon^s  whiatle  was  again  heard,  and  this  time  giving 
the  starboard  helm  signal.  Immediately  afterwaxxls  she 
came  into  view  a  ship's  length  o£E  The  Ceto  and  a  point 
on  her  port  bow.  The  Ceto,  on  hearing  the  starboard 
helm  signal,  and  in  answer  to  a  hail  from  The  Lebanon,  put 
her  helm  hard-a-port  and  set  her  engines  full  speed  ahead. 
The  Lebanon  struck  her  on  her  port  quarter  thirty  feet 
from  the  stern,  and  she  sank.  The  Lebanon  was  found  to 
be  alone  in  fault  in  the  Admiralty  Division  and  Court  of 
Appeal.  The  House  of  Lords  (o)  varied  this  decision  by 
finding  Tfie  Ceto  also  in  fault  for  not  having  stopped  and 
reversed  before  The  Lebanon  came  into  view,  and  after  she 
heard  the  second  whistle  and  judged  her  to  be  approaching 
upon  the  same  bearing  (p). 

Tk4  Ebor.  The  TelesilUiy  in  a  thick  fog  o£F  Cromer,  heard,  nearly 

right  ahead,  the  whistle  of  The  Ebor  about  a  mile  off.  She 
was  held  in  fault  for  excessive  speed,  and  also  for  not 
stopping  and  reversing  at  once  {q). 

in)  The  Ceto,  14  App.  Gas.  670.  (p)  Lords  Bramwell  and  Hala- 

(0)  Lords    Halsbury,    Watson,  buiy  intimated  that  she  was    in 

BramweU,   Hersohell,    and   Mao-  fanlt  apart  from  the  reffolations. 

naghten  ;     Lords    Selbome    and  (q)  The  Mor,  11  P.  D.  25. 

Fitzgerald  dissenting. 
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The  result  of  these  cases  may  be  thus  summed  up  :     Article  28. 
The  Frankland  decides  that  a  steamship  in  a  fog,  hearing  Result  of 
the    whistle    of   another    steamship  approaching,  should  the  oases, 
bring  herself  to  a  standstill,  at  the  latest  when  the  ships 
are  within  hailing   distance.      The  Jesmond,    The   Love 
Bird,  The  Dordogne,  The  Kirhy  Hall,  and  The  Ceto,  are 
to  the  like  effect.     But  The  Jesinond  does  not,  nor  does 

TThe  Kirhy  Hall^  decide  that  in  a  fog  a  steamship  must 
stop  and  reverse  her  engines  as  soon  as  she  bears  the 
whistle  of  another.  The  Jesmond  decides  that  where  two 
steamships  are  approaching  each  other  with  risk  of  colli« 
sion,  and  one  of  them,  by  altering  her  course,  determines 
the  risk^  the  regulations  do  not  require  her  to  stop  or 
reverse ;  but  if  the  risk  is  not  in  fact  determined,  although 
the  course  may  have  been  altered.  The  Ceto  decides  that 
the  engines  must  be  stopped  and  reversed.  The  Khedive 
decides  that  if  the  omission  to  stop  and  reverse  might  by 
possibility  have  contributed  to  the  collision,  the  ship  will 
be  held  in  fault,  though  those  on  board  showed  no  want 
of  ordinary  skill,  care,  or  nerve.  It  appears,  on  the  other 
hand,  from  The  Khedive  (r),  The  Emmy  Hame,  The  Nga-' 
pooia  {infra).  The  Betyl,  The  Theodore  K.  Itand,  The  Ceto^ 
and  The  Memnon,  that  failure  to  stop  and  reverse  will  not  be 
deemed  a  fault  unless  the  officer  knows,  or  ought  to  have 
known,  and,  but  for  his  negligence,  would  have  known, 
that  the  regulation  in  question  was  applicable.  The 
Benares  decides  that  where  to  keep  going  ahead  is  the  one 
and  only  chance  of  escaping  collision,  that  is  a  special 
circumstance  which  justifies  the  not  stopping  and  reversing. 
The  Beryl  and  The  Ceto  show  that  a  vessel  will  be  held  in 
fault  if,  although  she  slackens  her  speed,  or  if,  although 
going  as  slow  as  she  can,  she  does  not  stop  and  reverse 
until  the  collision  is  inevitable,  if  there  was  an  oppor- 
tunity of  doing  so.  The  principles  laid  down  in  the  above 
cases  are  adopted  and  expressed  in  the  present  Art.  16. 

(r)  5  App.  Gas.  pp.  S94,  902. 

kk2 
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Article  83. 

Art.  23  IB  not 
infringed 
unless  there 
IB  an  oppor- 
tnnity  ot 
obeying  it. 


Object  of 
Art.  23  is  to 
minimize 
damage  aa 
well  as  to 
prevent 
oollision. 


It  does  not 
apply  to 
steamship 
lying  dead  in 
the  water. 


Art.  23  does  not  require  a  steamship  to  slackeii  and 
reverse  at  the  very  moment  when  danger  arises.  "  A  man 
must  have  time  to  consider  whether  he  should  reverse  or 
not.  The  Court  is  not  bound  to  hold  that  a  man  should 
exercise  his  judgment  instantaneously.  A  short,  but  a 
very  short,  time  must  be  allowed  him  for  this  purpose"  {s}. 
But  it  is,  of  course,  not  an  excuse  for  non-compliance  with 
Art.  23  that  the  time  which  elapsed  between  the  risk  of 
collision  becoming  apparent  and  the  collision  was  so  short 
that  the  engines  could  not  reasonably  have  been  stopped 
and  reversed,  if  the  shortness  of  the  time  was  due  to  want 
of  a  proper  look-out.  Thus,  where  it  was  proved  that 
more  than  half-a-minute  must  have  elapsed  from  the  red 
light  of  an  approaching  steamship.  A.,  coming  into  view 
on  the  starboard  bow  of  the  other,  B.,  had  a  good  look-out 
been  kept  on  board  B.,  B.  was  held  in  fault  for  not  having 
reversed  before  the  collision.  If  the  red  light  had,  in  fact, 
been  visible  for  only  half-a-minute  before  the  collision,  it 
seems  that  the  vessel  would  not  have  been  held  in  fault 
for  not  stopping  and  reversing  in  so  short  a  time  (/). 

From  a  Scotch  case  before  the  House  of  Lords,  it  appears 
that  neglect  to  obey  Art.  23  will  cause  a  ship  to  be  held 
in  fault,  if  the  omission,  though  it  could  not  have  contri- 
buted to  the  collision,  might  have  caused  or  contributed  to 
the  damage  (w).  And  in  T/te  Vooncaarts  and  The  Khedive^ 
Lord  Watson  said  that  the  rule  (Art.  16  of  the  Eegula- 
tions  of  1863)  was  enacted  "  with  a  view  to  obviate  the 
risk  and  minimize  the  results  "  of  a  collision  (x). 

Art.  23  has  no  application  to  a  steamship  lying  dead  in 
the  water  with  her  engines  stopped.  There  is  some  diffi- 
culty in  saying  what,  under  the  regulations,  is  the  duty 


(»)  Per  Butt,  J.,  The  Emmy 
Eaas$,  9  P.  D.  81 ;  followed  in 
The  Kgapoota,  (1897)  A.  C.  391  ; 
and  see  per  Brett,  M.  R.,  The 
Beryl,  9  P.  D.  137,  138,  supra^ 
p.   65  ;    The  Bubbuek,    Ad.    Div. 


28th  June,  1887. 

(t)  The  Emmy  Haaee,  supra. 

lu)  The  Thames  and  T/te  Luteiia, 
9  App.  Gas.  640,  649,  652. 

(z)  6  App.  Gas.  903,  904. 
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of  a  vessel  so  situated  in  a  fog,  and  hearing  the  whistle  Article  23. 
or  horn  of  another  vessel  approaching  her.  Neither  does 
Art.  23  forbid  her  to  set  her  engines  ahead  or  astern, 
BO  as  to  get  some  way  on  and  be  to  some  extent  under 
command  {y) ;  nor,  on  the  other  hand,  does  Art.  16  require 
her  to  move. 

A  paddle-wheel  steam  trawler,  going  through  the 
water  (s)  one  or  one-and-a*half  knots  with  her  trawl  down, 
saw  a  saUing  ship  approaching  her  with  both  her  side  hghts 
open  for  ten  or  twelve  minutes.  She  stopped  without 
reyersing  her  engmes  as  soon  as  danger  became  imminent. 
It  was  assumed  by  Butt,  J.,  that  the  "  stop  and  reverse  " 
applied  to  her  (a),  and  he  held  that  she  had  complied 
with  it. 

Though  Art.  23  does  not  apply  to  sailing  ships,  it  has 
been  said  that  a  sailing  ship  in  a  fog,  or  under  circum- 
stances similar  to  those  in  which  Art.  23  applies,  is  under 
a  corresponding  obligation  to  shorten  sail  and  reduce  her 
speed  as  much  as  possible  {b). 

Where  a  steamship  that  is  required  by  the  regulations  The  burden  is 
to  keep  out  of  the  way  has  been  in  collision,  and  it  is  thSTdoes^t 
proved  or  admitted  that  she  did  not  before  the  collision  obey  Art.  23 

*  ,  ,  to  show  why 

stop  or  reverse,  it  seems  that  the  burden  is  on  her  to  she  did  not 
show  why  she  did  not  comply  with  Art.  23.     This  burden      ^' 
she  may  discharge  by  showing  that  she  was  unable,  or  had 
not  the  opportunity,  to  stop  and  reverse  (<?),  or  that  the 
omission  to  do  so  was  the  one  only  chance  of  escaping  colli- 
sion {d). 

In  America,  it  has  been  held  by  the  Supreme  Court  that 
the  rule  requiring  a  steamship  to  slacken  does  not  apply 

(y)  In  The  Boahenna  Bay  and  The  oonld  not  with  safety,  becaiue  of 

Earl  of  Dumfries f  Ad.  Gt.  14th  Jan.  her  trawl  warp. 

1885,  this  question  was  considered.  {b)   See  per  Brett,  M,  R.,   The 

(z)  The  TweedidaU,  14  P.  D.  164.  Dordogne,  10  P.  D.  6,  12,  and  see 

That  she  was  goin^  through  the  tupraj  p.  442. 

water  is  dear  from  uie  faots.  {e)  See  The  Khedive^  6  App.  Cas. 

(a)  At  least  as  regards  stopping.  876,  902. 

As   to    reyersing,    probably,    she  (^;  The  Benaret,  9  P.  D.  16. 
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Artiele  S8. 


Overtaken 

steamship. 


Engines  not 
to  be  set  on 
ahead  until 
risk  is  oyer. 

Duty  to  stop 
or  ease  the 
engines  where 
the  other 
ship's  lights 
or  oouTse 
oannot  be 
made  oat. 


Speed  of  a 
steamship 
approaching 
other  craft. 


where,  if  both  ships  oontinue  their  courses,  they  will  pass 
olear,  although,  if  either  deviates  from  her  course,  there 
will  be  risk  of  collision  {e). 

A  steamship  being  overtaken  by  another  vessel  is  not 
"  approaching  "  the  overtaking  ship  within  the  meaning  of 
Art.  23.  Her  duty,  therefore,  is  to  keep  her  course  and 
speed  under  Art.  21,  and  not  to  slacken  under  Art,  23,  for 
that  Article  does  not  apply  to  her  (/). 

To  comply  with  Art.  23,  a  vessel  must  not  only  slacken 
or  stop,  but  she  must  not  set  her  engines  ahead  again  until 
the  risk  of  collision  is  past  (g). 

If  a  steamship  sights  another,  and  cannot  make  out 
what  course  she  is  upon,  it  is  her  duty  at  once  to  slacken 
untU  she  can  ascertain  what  the  stranger's  course  is,  so  that 
she  may  be  able  to  take  the  measures  required  by  the 
regulations  (A) ;  and  she  must  do  so  before  altering  her 
helm,  or  taking  any  decisive  step ;  for  if  she  does  not,  and 
by  altering  her  helm  without  knowing  the  other  ship's 
position  and  course,  causes  a  collision,  she  will  be  held  to 
be  in  fault  (t). 

Apart  from  the  regulations,  where  there  is  probable 
danger  in  clearing  other  craft,  it  is  negligent  for  a  steam- 
ship to  approach  them,  without  slackening,  at  a  high  rate 
of  speed.  In  America  it  has  been  held  by  the  Supreme 
Court  that  a  large  steamer  approaching  a  tug  with  a 
number  of  barges  in  tow,  and  surrounded  by  other  vessels, 
was  bound  to  slacken,  and  not  *'  hurl  herself  like  a  pro- 
jectile in  the  midst  of  them  "  at  the  rate  of  seventeen 


(*)  The  Free  State,  1  Otto,  200 ; 
Brown,  Adm.  261.  See,  however, 
The  Manitoba,  supra,  p.  494  ;  15 
Davis,  97. 

(/)  The  Franoonia,  2  P.  D.  8. 

Q)  In  Lowell  v.  General  Steam 
Is'angation  Co.,  5  Ell.  &  B.  196, 
under  the  old  law,  it  was  held  that 
a  ship  was  in  fault  if  she  did  not 
continue  to  exhibit  a  light  so  long 


as  danger  of  collision  existed. 

(A)  The  Bona  and  The  Ava,  2  Asp. 
Mar.  Law  Cas.  182 ;  7^  General 
Lee,  3  Mar.  Law  Cas.  O.  8.  204. 

(t)  The  BougainvxUs  and  The  Jos. 
C.  Stevenson,  L.  R.  6  P.  0.  316.  As 
to  ships  in  a  fog,  see  The  Frankland, 
L.  R.  4  P.  C.  529  ;  The  Kirby  Hall, 
8  P.  D.  71  ;  and  supra,  pp.  441, 
496. 
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miles  an  hour,  taking  the  chance  of  clearing  them  (A).    Artioie  28. 
And  in  another  case  it  was  held  by  the  same  Court  that  a 
large  steamer  entering  a  harbour  or  narrow  channel  was 
bound  to  go  at  such  speed  as  is  consistent  with  the  safety 
of  other  vessels  (/). 

A  steamship  in  the  North  Sea  on  a  clear  night,  going 
eight  or  nine  knots  over  trawling  ground,  and  running 
into  a  smack  which  showed  no  light  astern,  was  held  not  to 
be  in  fault  for  going  too  fast  (m).  In  an  early  case  («),  it 
was  held  that,  on  a  dark  night  in  the  Bristol  Channel,  ten 
knots  was  an  improper  speed  for  a  steamship. 

In  applying  Art.  23,  it  must  be  borne  in  mind  that  re-  stopping  and 
versing  the  propeller,  whilst  the  ship  has  headway  through  Jjw^aa^  ^^^ 
the  water,  always  diminishes  the  turning  power  of  the  helm,  prudent 
In  the  case,  therefore,  of  a  screw  steamship  stopping  and 
reversing  her  engines  it  is  not  always  a  necessary,  or  even  a 
prudent,  step  for  her  to  take  when  at  close  quarters  with 
another  ship.     On  the  other  hand  the  common  excuse  that 
the  engines  were  not  stopped  and  reversed  because  of  the 
deadening  effect  of  the  reversed  propeller  upon  the  port 
helm  is  viewed  by  the  Courts  with  suspicion  (o). 

It  may  be  convenient  here  to  state  shortly  the  effect.  Effect  of 
under  ordinary  circumstances,  of  reversing  the  propeller  ^®^  whilst 
whilst  the  ship  has  headway  through  the  water,  an  effect  *^®f^P ^^* 
which  must  always  be  taken  into  consideration  in  deter- 
mining the  application  of  Art.  23.     The  behaviour  of  a 
steamship  under  these  circumstances  was  not  so  generally 
known  in  the  year  1862,  when  the  "  stop  and  reverse " 
rule  was  framed,  as  it  is  at  the  present  day.    The  propeller 
exerts  considerable  turning  power  on  the  ship,  whether 
going  ahead  or  astern,  but  more  particularly  when  going 
astern  {p).    The  effect  is  most  strongly  marked  when  the 

(*)  The  Syracuse,  9  WaU.  672  ;  (m)  The  Pacific,  9  P.  D.  124. 

followed  in  The  Lucy,  74  Ted.  Ilep.  In)  The  Rose,  2  W.  Rob.  1. 

572.  \o)  As  in   The  Arratoan  Apcar, 

(I)  The  CUy  ofParu,  9  Wall.  634;  15  App.  Gas.  37. 

and  see  The  Corsica,  9  Wall.  630.  (p)  This  seems  to  depend  apon 
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Article  88.  propeller  is  going  astern  and  the  ship  has  headway  through 
the  water,  the  ciroumstanoes  under  which  Ajrt.  23  is  usually 
applicable.  The  turning  effect  is  in  the  one  direction  or 
the  other,  according  as  the  screw  is  right  or  left-handed. 
A  right-handed  screw  revolves,  when  the  engines  are  going 
ahead,  viewed  from  astern,  from  left  to  right;  a  left-handed 
screw  from  right  to  left.  When  the  screw  is  not  deeply 
immersed,  and  froths  air  into  water,  it  exerts,  when  re- 
versed, considerable  power  to  turn  the  ship's  head,  inde- 
pendently of  the  rudder,  the  ship  turning  to  starboard  or 
port,  almost  irrespective  of  the  helm  (q),  according  as  the 
screw  is  right  or  left-handed.  This  effect  is  produced 
even  whilst  the  ship  has  headway  through  the  water ;  it 
increases  as  the  ship's  way  is  stopped.  It  sometimes  nearly 
disappears  when  the  screw  is  so  deeply  immersed  that  it 
does  not  chum  air  into  water  (r).  Under  the  same  cir- 
cumstances— that  is  to  say,  whilst  the  ship  has  headway 
through  the  water,  and  the  engines  and  screw  are  working 
astern — the  action  of  the  rudder  is  the  reverse  of  that 
which  it  has  whilst  the  engines  and  screw  are  going  ahead. 
This  reverse  action  of  the  rudder  is  always  feeble,  and  is 
different  for  different  ships,  and  even  for  the  same  ship 
imder  different  conditions  of  loading.  When  there  is  wind 
sufficient  to  heel  the  ship,  the  advancing  end  of  the  ship, 
whether  head  or  stem,  will  always  seek,  or  fly  up  into,  the 
wind. 

The  combined  influences  of  (1)  the  reversed  screw, 
(2)  the  wind,  and  (3)  the  rudder,  severally  acting  in  the 
manner  above  described,  determine  the  course  of  the  ship 
imtil  her  way  is  stopped.  Their  utmost  effect,  when  all 
acting  in  the  same  direction  {e.g.^  screw,  right-handed; 

the  fact  that  the  lower  blades  of  (r)  This  is  not  the  case  with  all 

the  propeUer  being  more  immereied  ships.   The  writer  has  seen  a  loaded 

have  a  greater  turning  power  than  steamship  backed  out  from  along- 

the  upper.  side  a  wharf  and  turned  at  right 

iq)  See  an  account  of    experi-  angles  to  it  almost  entirely  by  the 

ments  with    The   Tabor,  Nautical  action  of  her  reversed  propeller. 
.  Mag.  1880,  p.  323. 
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helm,  starboard ;  wind,  on  the  starboard  side),  is  small    Artiele  88. 

compared  with  the  influence  which  the  rudder  exerts  when 

the  ship  and  engines  are  going  full  speed  ahead.     A  circle 

of  at  least  double  the  radius  of  that  in  which  the  ship  will 

turn,  when  going  ahead,  is  required  for  her  to  turn  in  when 

the  engines  are  going  astern  under  the  circumstances  above 

described.     So  marked  is  this  diminution  in  the  turning 

capability  of  a  ship  with  her  screw  suddenly  reversed  from 

full  speed  ahead,  that,  under  some  circumstances,  a  vessel 

running  at  right  angles  upon  a  straight  coast  at  full  speed 

might  avoid  going  ashore,  by  keeping  on  full  speed  ahead 

with  her  helm  hard  over,  when  she  could  not  keep  o£E  the 

shore  by  stopping  and  reversing  her  engines. 

It  follows  from  the  general  rules  above  stated  that,  with 
engines  going  astern  whilst  the  ship  has  headway  through 
the  water,  the  position  and  direction  of  the  rudder  with 
reference  to  the  ship's  keel  is  of  paramount  importance. 
Under  such  circumstances,  a  vessel  with  a  right-handed 
screw  will  turn  her  head  much  quicker  to  starboard  (her 
helm  being  to  port,  and  her  engines  reversed)  than  it  is 
possible  for  her  to  turn  her  head  to  port ;  and  tnce  versd 
with  a  left-handed  screw  («). 


(«)  The  authority  for  most  of  the 
statements  in  the  text  is  the  Be- 
X>Qrt,  published  in  1875,  of  a  Com- 
mittee (J.  R.  Napier,  Esq.,  Sir  W. 
Thompson,  W^.  Froude,  Esq.,  J.  T. 
Bottomlj,  Esq.,  and  Professor  Os- 
borne Reynolds)  appointed  by  the 
British  Association  to  inyestigate 
the  efFeot  of  propellers  upon  the 
steering  of  vessels.  Further  in- 
formation upon  the  subject  will  be 
found  in  Naval  Science,  1873,  p. 
89 ;  Nautical  Magazine,  1879,  pp. 
529,  608 ;  ibid.  1880,  p.  323 ;  Trans- 
actions of  the  Institute  of  Naval 
Architects,  1879,  a  paper  by  A.  J. 
Maginnis,  Esq.  In  connection 
with  this  subject,  the  foUowing 
facts,  collected  from  the  above 
sources,  may  be  not  without  inte- 


rest: A  screw  steamship  usually 
answers  one  helm  quicker  than  the 
other,  whether  going  ahead  or 
astern ;  but  different  ships  behave 
differently  in  this  respect.  When 
just  starting  a  steamship  will 
answer  her  starboard  helm  quickest 
if  her  screw  is  right-handed,  and 
her  port  helm  if  her  screw  is  left- 
handed.  When  going  ahead  at  a 
moderate  or  full  speed  she  answers 
her  port  helm  quickest  with  a 
riffht-handed,  and  her  starboard 
helm  with  a  left-handed  screw. 
In  a  note  to  Tha  Nwrmandie,  43 
Fed.  Rep.  161,  162,  are  given  the 
results  of  experiments  as  to  the 
stopping  and  turning  capabilities 
of  an  Atlantic  liner. 
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Article  24. 

Artieto94.  Nottcithstmiding  anything  contained  in  these  RuIeSy  every 
Overtaking  veuel  avertaking  any  other  shall  keep  out  of  the  way  of  the 
■Wp-  overtaken  vessel. 

Every  vessel  coming  up  with  another  vessel  from  any  direc- 
tion  more  than  two  points  abaft  her  beam^  Le.y  in  such  a  posi^ 
tion,  with  reference  to  the  vessel  which  she  is  overtaking,  that 
at  night  site  would  be  unable  to  see  either  of  that  vesseVs  side 
lights^  shall  be  deemed  to  be  an  overtaking  vessel;  and  no  sub- 
sequent  alteration  of  the  bearing  between  the  two  vessels  shall 
make  the  overtaking  vessel  a  crossing  vessel  within  the  meaning 
of  these  Rules,  or  relieve  her  of  the  duty  of  keeping  clear  of 
the  overtaken  vessel  until  she  is  fi)xaUy  past  and  clear. 

As  by  day  the  overtaking  vessel  cannot  always  know  with 
certainty  whether  she  is  forward  of  or  abaft  this  direction  from 
the  other  vessel,  she  should,  if  in  doubt,  assume  that  she  is  an 
overtaking  vessel,  and  keep  out  of  the  way. 

This  Artiole  oorresponds  with  Art.  20  of  the  Eegula- 
tions  of  1884.  The  wording  is  slightly  different,  but  the 
effect  seems  to  be  precisely  the  same.  The  opening  words 
of  the  Article,  "  Notwithstanding  ..."  were  originally  {f) 
inserted  in  order  to  make  it  clear  (1)  that  Articles  20  and 
24  do  not  conflict ;  that  a  sailing  ship  overtaking  a  steam- 
ship is  to  keep  out  of  the  way  of  the  latter ;  and  also  (2)  that 
the  overtaking  vessel  is  to  keep  out  of  the  way  of  the 
other,  although  she  is  crossing  the  course  of  the  latter  (u). 
The  definition  of  an  "  overtaking "  ship  is  new ;  but, 
although  never  before  stated  in  the  regulations,  it  merely 

(t)  In  the  BegnlationB  of  1880.  Law  Gas.  O.  S.  292  ;  and  between 

(u)  In  these  oases  there  was  an  Art.  12  and  Art.  17.   See  I^  P^k- 

apparent  oonfliot  between  Art.  15  forUm  Castlej  2  P.  D.  222 ;  3  P.  D. 

and  Art.  17  of  the  Regulations  of  11;  The  Franetmia,  2  P.  D.  8 ;  The 

1863.     See  The  Fhilotaxe,  2  Asp.  Aurania  and  The  Republic^  29  Fed. 

Mar.  Law  Cas.  612 ;  The  Wheat-  Rep.  98. 

eheaf  and   The  Inlrepide^  2  Mar. 
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fonnulatefl  the  diota  of  the  judges  and  deoisions  of  the    Artiole  94. 
Courts  (x). 

The  overtaMDg  ship  must,  if  oiroumstanoes  permit, 
under  Art.  22,  pass  astern  and  not  ahead  of  the  other. 
The  latter  must,  under  Art.  21,  not  alter  her  course  or 
speed. 

Article  10  (supra,  p.  421)  requires  a  ship  that  is  "being 
overtaken  "  to  show  a  light  astern.  The  phrases  "  over- 
taking "  and  "  being  overtaken  "  appear  to  be  correla- 
tive (y). 

T/ie  Molikre  (z)  is  a  recent  decision  showing  that  under 
the  Eegulations  of  1884  the  duty  of  the  overtaking  vessel 
to  keep  out  of  the  way  did  not  cease  until,  in  the  words  of 
the  present  Art.  24,  "  she  is  finally  past  and  clear." 

Under  a  provision  of  the  Tyne  bye-laws,  that  "  when 
steam  vessels  are  proceeding  in  the  same  direction,  but 
with  unequal  speed,  the  vessel  which  steams  slowest  shall, 
when  overtaken,"  take  certain  steps  to  enable  the  other  to 
pass,  it  was  held  by  the  Privy  Council  that  this  rule 
applied  only  to  a  vessel  overtaking  and  passing  another 
actually  on  the  same  course  as  herself  {a). 

In  The  Cayuga  (h)jMh.Q  Supreme  Court  of  the  United 
States  expressed  an  opinion  that  a  vessel  was  "  overtaking" 
another  within  the  meaning  of  Art.  17  of  the  Eegulations 
of  1863  only  when  astern  of  the  other  and  pursuing  the 
same  general  direction.  In  that  case  it  was  held  that  two 
steamships  on  intersecting  courses  (S.  by  E.  and  S.S.W.) 


{x)  See  The  Franconia,  2  P.  D.  8, 
12  ;  per  Lord  Hersohell,  Th^  Main^ 
11  P,  D.  132,  139.  Theobserva- 
tioDS  of  Sir  B.  Phillimore  in  Tfie 
Breadalbaney  7  P.  B.  186,  as  to  the 
«  crossing "  role  prevailing  over 
the  overtaking  rule,  and  of  mem- 
bers of  the  Ck>urt  of  Appeal  in  Ths 
Feckforton  Castle^  8  P.  D.  11, 
donbting  the  correotness  of  the 
above  definition  of  "overtaking," 
niaj  now  be  set  aside  ;  as  also  the 
cases  of  The  Chanonryt  1  Asp.  Mar. 


Law  Cas.  669,  and  The  Breadalbane, 
7  P.  D.  186,  so  far  as  thej  bear 
upon  the  question  as  to  what  is  an 
** overtaking"  ship. 

(y)  But  see  The  Main,  11  P.  D. 
132,  where  the  definition  hy  Fry, 
L.J.,  of  a  ship  that  is  "being  over- 
taken "  is  wider. 

(z)  (1893)  P.  217;  of.  The  Narra- 
ffanseit,  10  Blatchf.  475. 

(a)  The  Henry  Morion,  2  Asp. 
Mar.  Law  Cas.  466. 

(4)  14  WaU.  270,  277. 
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Artioto  M.     were  Grossing  ships,  although  one  was  abaft  the  beam  of, 

and  going  faster  than,  the  other.    As  stated  above  (p.  429), 

this  case  would  not  be  followed  in  this  country,  and  is 

inconsistent  with  other  American  decisions  (c). 

The  role,  ihat      The  rule,  that  an  overtciking  ship  must  keep  out  of  the 

^ip  miiBt    ^  ^^7  ^^  *  ^^P  ahead,  was  a  rule  of  the  maritime  law,  and 

keep  out  of      -^as  merely  formulated  by  the  Eegulations  of  1863  (rf).     It 

role  of  the       clashed,  however,  with  the  other  equally  well-established 

mantime  law.  p^j^^  q^q^  j^  gjjjp  ^£^]^  ^^  wind  free  must  keep  out  of  the 

way  of  another  close-hauled.  In  an  American  case,  where 
a  brig  and  a  schooner  were  upon  converging  courses,  the 
schooner  overtaking  the  brig,  it  was  held  that  the  brig  was 
in  fault  for  not  keeping  out  of  the  way,  she  having  the 
wind  free.  It  was  said  that,  if  she  had  been  close-hauled, 
it  would  not  have  been  her  duty  to  keep  out  of  the  way  («•). 
Under  the  existing  law,  a  sailing  ship  overtaking  another 
must  keep  out  of  the  way,  though  she  is  close-hauled,  and 
the  other  is  free. 

A  ship  cannot,  it  seemSy  be  an  ^*  overtaking  "  ship  unless 
she  is  going  faster  than  the  ship  ahead  (/). 
Duty  of  over-  Where  the  overtaking  ship  was  on  the  quarter  of  the 
^  ^'  ship  ahead,  and  the  latter  altered  her  course  so  as  to  give 
the  other  ship  more  room,  it  was  held  that  she  did  not 
thereby  depart  from  the  regulations,  so  as  to  be  held  in 
fault  for  a  collision  which  followed  (g).  If  an  overtaken 
ship  is  compelled  to  alter  her  course  in  order  to  avoid 
another  ship,  or  for  any  other  reason,  she  must  not  alter 
more  than  is  necessary  {h) ;  otherwise  she  will  fail  to 
justify  her  alteration  under  Art.  27,  and  will  be  held  in 
fault  under  the  statute  for  infringing  the  regulations. 


{e)  The  Oeeanus,  6  Bened.  645 ;  (e)  The  Clement^  1  Spragne,  257  ; 

see  also  The  Governor,  Abbot,  Ad.  2  Curtis,  363.    The  Sapreme  Court 

108 ;  The  Rhode  Uland,  Oloott,  505 ;  was  equally  divided. 
1  Blatcbf.  363.  (/)  The  Franeonia,  2  P.  D.  8. 


{d)   Whitrxdge  v.  DiU,  23  How.  is)  The  Franeonia,  2  P.  D.  11. 

)  The  Saragotea,  69  L.  T 
sp.  Mar.  Law  Caa.  289. 


448.  Ih)  The  Saragoesa,  69  L.  T.  664  ; 

7  Aflp. 
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The  words  "  shall  keep  out  of  the  way  "  have  given  rise    Article  24. 
to  a  difference  of  judicial  opinion  in  a  case  where  the  <«  shaU  keep 
leading  ship  had  altered  her  course.     In  such  a  case,  Lord  °^*  of  the 
Esher,  M.  B.,  and  Lopes,  L.  J.,  thought  that  no  more 
was  required   of  the  overtaking  ship  than  ordinary  care, 
and  that  if,  using  such  care,  she  nevertheless  failed  to 
keep  out  of  the  way,  she  would  not  be  held  in  fault  for  an 
infringement  of  the  Article.    Kay,  L.  J.,  thought,  on  the 
other  hand,  that  the  obligation  on  her  is  absolute,  and 
that,  unless  she  proved  that  the  action  of  the  leading  ship 
made  the  collision  inevitable,  or  unless  she  brought  herself 
within  the  saving  words  of  Art.  27,  she  must  be  held  in 
fault  (»). 

Notwithstanding  the  wording   of  Art.   26,   it    would  Sailing 
probably  be  held  that  a  steamship  overtaking  a  sailing  ^orif.^"^*^*^ 
trawler  at  work  is  required  by  Art.  24  to  keep  out  of  her 
way ;  and  that  a  sailing  ship  overtaking  a  sailing  trawler 
at  work  is  required  both  by  Art.  24  and  Art.  26  to  keep 
out  of  her  way. 

The  duty  of  the  ship  which  is  being  overtaken  to  show  a 
light  astern  is  considered  in  a  previous  Article. 

It  is  the  duty  of  a  steamship  overtaking  a  sailing  ship 
to  keep  out  of  the  way  of  the  latter,  both  by  virtue  of 
Art.  20  and  Art.  24. 

The   following   cases   illustrate   the   application    of 
Art.  24  :— 

A  steamship  attempted  to  pass  a  sailing  ship  turning  Cases  illus- 
up  the  Thames  against  a  head  wind.     Owing  to  the  latter  a^^^^ii^^^^ 
going  about  when  she  got  to  the  edge  of  the  tide,  the  of  Art.  24. 
steamer  ran  into  her.     It  was  held  that  the  sailing  ship 
was  imder  no  obligation  to  give  notice  that  she  was  going 
about,  and  that  the  steamer  in  attempting  to  pass  did  so 
at  her  own  risk  (k). 

(0  The  SaroffostOy    7  Asp.  Mar.  {k)  The  Faiatine,   1  Asp.  Mar. 

Law  Gas.  289.  Law  Gas.  468. 
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caseB. 


Where  a  sailing  ship,  A.,  with  the  wind  free,  was  ap- 
proaching another,  B.,  hove-to,  and  driving  to  leeward  in 
such  a  direction  that  her  side  lights  were  not  for  some 
time  visible  to  A.,  it  was  held  that  it  was  the  duty  of  A. 
to  keep  out  of  the  way  (/).  It  does  not  appear  whether 
the  decision  was  on  the  ground  that  A.  was  "  overtaking  " 
B.,  or  that  A.  was  "  crossing  "  B.  and  to  windward  of  her, 
with  the  wind  on  the  same  side,  or  whether  it  was  A/s 
duty  to  keep  out  of  the  way  because  she  was  going  free 
and  the  other  ship  hove-to. 

When  two  ships  turning  to  windward  in  narrow  waters 
are  close-hauled  on  the  same  tack,  one  following  in  the 
wake  of  the  other,  if  the  leading  ship  goes  about,  and  the 
following  ship  cannot  stand  on  without  risk  of  collision,  it 
is  the  duty  of  the  latter  to  keep  out  of  the  way  of  the  ship 
ahead  by  going  about  (m). 

n  two  ships  are  turning  to  windward,  and  the  one 
ahead,  instead  of  going  about,  wears,  it  seems  that,  while 
she  is  in  the  act  of  wearing  and  approaching  the  ship 
astern,  the  latter  is  not  an  ''  overtaking "  ship,  and  that 
she  is  not  required  to  keep  out  of  the  way  (w). 

The  Seaton  and  The  Pokevera  were  on  nearly  parallel 
(8.W.  by  W.,  about)  courses,  The  Pokevera  being  abaft 
the  starboard  beam  of  The  Seaton  and  overtaking  her. 
When  the  ships  were  three  or  four  miles  apart.  The 
Pokevera  altered  her  course  to  8.  i  W.,  thereby  causing 
risk  of  collision.  It  was  held  that  she  was  in  fault  for  a 
collision  that  followed  (o). 

The  following  American  cases  illustrate  the  application 
of  Art.  24  :— 

A  schooner  luffing  up  to  come  to  an  anchor,  when  a 


(0  The  Eleanor  y.  The  Alma,  2 
Mar.  Law  Gas.  O.  S.  240. 

(ot)  The  PriseUla,  L.  R.  3  A.  & 
E.  126 ;  The  Eelipee  y.  The  £oyal 
Consort,  Holt,  220. 


{n)  The  FaVkland  and  The  Ifavi- 
gator,  Br.  &  Lush.  204. 

(o)  The  Seaton,  9  P.  D.  1 ;  of. 
U^erweg  y.  La  Compagnie  Generate 
Tramatlantique,  60  Fed.  Bep.  461. 
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short  distance  ahead  of  a  steamship,  was  held  not  to  be  in    Artiele  84. 
fault  for  a  collision  which  followed  (p). 

The  principle  that  an  overtaking  ship  does  not  cease  to 
be  bound  to  keep  out  of  the  way  until  she  is  past  and  dear 
of  the  other  ship  was  applied  in  the  case  of  the  overtaking 
ship  rounding  to,  to  come  to  an  anchor  (q). 

Two  tugs  were  racing  (twelve  knots)  for  a  schooner. 
One  was  overtaking  the  other,  and,  before  she  was  clear, 
attempted  to  cross  her,  and  so  forced  her  into  collision 
with  the  schooner.  The  overtaking  tug  was  held  alone  in 
fault  (r). 

Two  ships  were  working  to  windward  in  company,  one 
overtaking  the  other.  The  leading  ship  went  about,  and 
the  overtaking  ship  did  the  same,  but  missed  stays 
and  took  a  stem  board  into  the  other.  The  overtaking 
ship  was  held  alone  in  fault  for  standing  too  close  to  the 
other  («). 

A  collision  occurred  between  an  overtaking  steamship 
and  a  tug  just  cast  off  from  the  ship  ahead,  alongside  which 
she  had  been  lashed.  The  overtaking  steamship  had  not, 
in  accordance  with  the  law  in  America,  signalled  her 
intention  of  passing  the  ship  ahead.  It  was  held  that  she 
was  in  fault  for  the  collision,  although,  until  the  tug  cast 
ofi,  she  was  not  aware  of  the  presence  of  the  tug  (t). 

A  vessel  was  held  in  fault  for  attempting  to  pass  another 
ahead  in  a  channel  so  narrow  that  there  was  risk  in  making 
the  attempt  (u), 

(p)  The  Eelm  Keller,   50   Fed.  {t)  Bohinson  ▼.  Letroity  ^e.  Steam 

Hep.  142.  Nav.  Co.,  73  Fed.  Rep.  883. 

(v)  The  Bendo  and  The  Sampson,  (u)  The  City  of  Parte,  1  Bened. 

44  Fed.  Rep.  439.  174  ;  9  "Wall.  634 ;   The  Narragan- 

(r)  The  Jeeee  Spaulding,  60  Fed.  aett,    10    Blatohf.   470 ;    The  Nova 

Bep.  583.    Cf.  The  SattdhiU,  (1894)  Scotia  and  The  Quebec,  1   Qnebeo 

A.  C.  646.  L.  R.  1 ;  The  Farewell,  8  Quebeo 

(«)  The  Stephen  Bennett,  54  Fed.  L.  R.  87. 
Rep.  207. 
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Article  25. 

Article  25.  In  fuirrow  channels  evert/  steam  vessel  shall,  when  it  is  safe 
a7id  practicable^  keep  to  that  side  of  the  fair-tea  i/  or  mid-channel 
tchich  lies  on  the  starboard  side  of  such  vessel. 

This  Article  oorresponds  with  Art.  21  of  the  Eegula- 
tions  of  1884,  from  which  it  differs  only  verbally. 

The  Article  is  substantially  the  re-enactment  of  a  rule 
which,  having  been  in  force  from  1840  to  1862,  was  in 
that  year  repealed  (a?).  By  9  &  10  Vict.  c.  100,  s.  9, 
steamships  were  required  to  keep  on  the  starboard  side  of 
mid-channel,  ^^  due  regard  being  had  to  the  tide  and  the 
position  of  each  vessel  in  such  tide."  In  The  Leith  (y), 
this  was  interpreted  to  mean  that  a  ship  was  to  keep  on 
the  starboard  side,  "  provided  it  may  be  done  with  con- 
venience and  safety  "  to  the  other  vessel.  By  subsequent 
Acts  (14  &  16  Vict.  c.  79,  s.  27,  and  17  &  18  Vict.  o.  104, 
s.  297)  the  rule  was  re-enacted  with  the  omission  of  the 
words  as  to  having  regard  to  the  tide.  In  several  cases  (z) 
decided  under  these  Acts,  it  was  held  that  no  practice  of 
the  river  as  to  ships  keeping  in  or  out  of  the  strength 
of  the  tide,  and  no  considerations  of  convenience,  would 
justify  a  deviation  from  the  express  enactment  as  to  keep- 
ing on  the  starboard  side.  By  25  &  26  Vict.  c.  63,  s.  2, 
the  starboard  side  rule  was  repealed,  and  from  1862  to  the 
1st  of  September,  1880,  vessels  were  free  to  navigate  on 
either  side  of  rivers,  except  in  certain  waters  where  a  special 
rule  was  in  force  under  local  Acts.  Such  special  rules  are 
now  in  force  in  the  Mersey,  the  Clyde,  the  Tyne,  the 


{x)  By  25  &  26  Vict.  c.  63,  s.  2.  Nightingale,   ibid.   63  ;    The  Seine, 

(y)  7  Not.  of  Caa.  137.  Swab,  Ad.  411 ;  The  Hand  of  Fn>- 

(z)  The  Duke  of  Sussex y  I W.  Boh.  vidence,  ibid.  107;  The  Unity,  ibid. 

274  ;  The  Sylph,  2  Sp.  E.  &  A.  76;  101 ;  The  Nimrod,  16  Jur.  1201,  are 

The  Panther,  1  Sp.  E.  &  A.  31 ;  The  decisions  under  the  starboard  side 

Malvina,   1  Moo.  P.  G.  0.  N.  S.  rule  of  former  Acts.    Of.  Occidental 

367  ;  The  Maunder  aad  The  Florence  ^.  Co.  y.  Smith,  74  Fed.  Rep.  261. 
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Tees,  and  in  Cork  or  Queenstown  harbour  (a) ;  also  in  the    Article  26. 
Danube  (6).     Vessels  entering  Sorel  harbour  are  required 
to  keep  on  the  port  side  (c). 

The  re-enactment  of  the   starboard  side  rule  and  its  Consequence 
insertion  in  the  regulations  are  of  the  utmost  consequence  ©n  tSr^^f 
to  seamen.    Any  person  in  charge  of  a  ship  who  navigates  side  of  a  nar- 

i_  Ji  'jiii  i_  i-i*i-i*        row  channel. 

her  on  the  wrong  side  of  a  narrow  channel,  besides  bemg 
guilty  of  a  misdemeanor,  will  almost  inevitably  subject 
himself  and  his  owners  to  liability  for  any  collision  occur- 
ring when  he  is  on  his  wrong  side,  unless  it  is  proved  that 
his  being  on  the  wrong  side  was  unavoidable  (d). 

There  is  considerable  difficulty  in  defining  a  "narrow  What  is  a 
channel."  The  rule  has  been  applied  to  the  Straits  of  ^^J^^^'p 
Messina  (e) ;  to  the  Swin,  at  the  Middle  light  (ee) ;  to  the 
entrance  of  Falmouth  harbour  (/)  ;  to  the  Cardiff  drain 
at  its  junction  with  the  entrance  channel  to  the  Eoath 
basin  (g) ;  and,  by  an  American  Court,  to  the  Qolden  Gate 
entrance  to  San  Francisco  harbour  (^).  On  the  other 
hand,  an  outward  part  of  the  sea  channels  at  the  entrance 
of  the  Mersey  was,  imder  a  former  Act,  held  not  to  be  a 
narrow  channel  (e).  Under  the  earlier  Act  there  was 
considerable  discussion  as  to  the  meaning  of  "mid- 
channel  "  {k).  In  the  present  Article  "  fairway  or  mid- 
channel"  would  probably  be  held  to  mean  the  deep  water 
channel  navigable  for  heavy  ships.  The  words  "  when  it 
is  safe  and  practicable"  qualify  the  rule;  but  probably 
they  have  no  further  effect  than  the  saving  clause  of 


(a)  See  Appendix  for  these  roles ; 
for  an  application  of  the  Tees  role, 
see  The  Mary  Lohdmy  6  Asp.  Mar. 
Law  Gas.  262. 

{b)  The  Yourri  and  The  Spearman^ 
10  App.  Gas.  276;  The  Clieveden, 
(1894)  A.  C.  626. 

(e)  43  Vict.  0.  29  (Canada), 
Art.  28. 

(rf)  67  &  58  Vict.  0.  60,  s.  419. 

ie)  17^eJRh(mdda,SA]gi^.CM.6i9, 

(ee)  (1894)  P.  336 ;  The  Corinna, 
ibid.  p.  338,  note.    But,  owing  to 

M. 


an  alteration  in  lights  the  whole 
breadth  of  the  Swin  is  now  the 
channel ;  see  The  Opcrio,  (1897)  P. 
249 ;  76  L.  T.  69. 

(/)  The  Clf/daeh,  5  Asp.  Mar. 
Law  Gas.  336. 

(^)  The LeveHngUm,  HP. D.  117. 

(A)  Oeeidentaly  ^.  Co,  y.  Smith, 
74  Fed.  Bep.  261. 

(0  The  Maander,  1  Moo.  P.  0.  0. 
N.  S.  63. 

(*)  Smith  V.  Vote,  2  H.  &  N.  97. 

L  L 


614 


THE  REGULATIONS. 


ArtioloM^.  Art.  27(/).  Probably  they  wotdd  apply  to  a  Bteamship 
on  her  right  side  of  the  channel  falling  in  with  a  sailing 
ship  on  her  wrong  side,  so  as  to  require  the  steamship  to 
keep  out  of  the  way  of  the  sailing  ship  in  oomplianoe  with 
Art.  20y  notwithstanding  the  fault  of  the  latter  in  being 
on  her  wrong  side  (m).  The  same  observation  applies  in 
the  case  of  any  overtaking  ship  or  any  other  ship  whose 
duty  it  is  under  the  regulations  to  keep  out  of  the  way. 

The  application  of  Art.  25  does  not,  it  seems,  prevent 
the  application  at  the  same  time  of  the  other  steering  and 
sailing  rules.  Thus,  where  a  ship.  A.,  being  in  Gardifi 
drain,  was  required  by  the  regulations  to  keep  on  the 
starboard  side,  and  the  other  ship,  B.,  was  in  the  entrance 
channel  to  the  Boath  basin,  it  was  held  that  they  were 
crossing  ships,  and  that  A.,  having  B.  on  her  starboard 
hand,  was  required  by  Art.  16  to  keep  out  of  the  way  (n). 

If  a  ship's  business  takes  her  to  the  port  side  of  a 
narrow  channel,  she  is  not  required  by  Art.  25  to  keep  on 
the  starboard  side.  The  Perimy  in  a  narrow  channel  (near 
Cronstadt),  was  held  not  to  be  in  fault  for  breaking  the 
starboard  side  rule  when,  at  the  time  of  the  collision,  she 
was  making  for  a  pilot  station  on  the  port  side  of  the 
channel  to  discharge  her  pilot  (o). 

Questions  may  arise  as  to  the  application  of  the  star- 
board side  rule  in  waters  where  (as,  for  example,  the 
river  Thames)  local  rules  of  navigation  are  in  force,  but 
where  there  is  no  rule  as  to  the  side  of  the  channel  upon 
which  ships  are  to  navigate.  It  is  submitted  that  in  such 
cases  Art.  25  has  no  application,  and  that  absence  in  the 
local  rules  of  a  rule  requiring  vessels  to  navigate  on  one 
side  of  the  channel  or  the  other  leads  to  the  inference  that 


Does  Art.  25 
applj  where 
local  rules 
are  in  force  P 


(/)  As  to  tlie  meaning  of  these 
words  in  former  Acts,  see  The  Unity, 
Swab.  Ad.  101  ;  The  Hand  of  FtO' 
videnee,  ibid.  107 ;  The  Nimrod,  15 
Jar.  1201 ;  The  Panther,  1  Sp.  E. 
&A.  31. 


(m)  See  The  Eleetrietaid  TheEUa 
Mary,  Board  of  Trade  Inquiry, 
Mitch.  Mar.  Reg.  1879,  p.  1436. 

(n)  The  Leverington,  11  P.  D.  117. 

(o)  The  Ferim,  Ad.  Div.  lOth 
NoY.  1886. 
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vessels  are  free  to  navigate  in  any  part  of  the  ohannel.  Article  20. 
It  was  recently  so  held  with  reference  to  the  navigation  of 
the  Thames  at  Millwall  (p).  The  question,  however,  is  not 
free  from  doubt ;  it  may  be  contended  that  the  local  rules 
are  supplementary  to  the  general  regulations  (q).  Even 
in  foreign  waters  there  is  reason  to  think  that  the  star- 
board side  rule  might  be  applied  upon  the  principle 
enunciated  in  The  Fyenoord  {r).  The  general  question  as 
to  what  waters  the  regulations  apply  to  is  considered 
above,  p.  368. 

The  application  of  Art.  25  is  illustrated  by  the  cases 
relating  to  the  analogous  rule  applicable  to  vehicles 
on  a  highway  on  land.  In  these  cases  it  has  been  held 
that,  whilst  a  driver  on  his  wrong  side  is  required  to 
exercise  more  than  ordinary  care  to  avoid  other  vehicles  («), 
the  rule  of  «the  road  is  not  to  be  treated  as  the  sole  criterion 
of  negligence  {t).  But  the  important  distinction  created 
by  56  &  57  Vict.  c.  60,  s.  419,  in  case  of  collision  between 
ships,  must  not  be  overlooked  in  considering  the  applica- 
tion of  the  cases  relating  to  collisions  on  land. 

At  the  trial  of  a  collision  case  before  a  jury  the  question 
has  arisen  whether  it  is  for  the  judge  or  for  the  jury  to 
decide  what  is  a  narrow  channel.  The  point  was  not 
decided  (u). 

In  America  some  of  the  States  have  passed  laws  as  to  Rnlee  in 
the  side  on  which  vessels  are  to  navigate ;  and  in  some  ji^^^ 
rivers  there  is  a  customary  track.  Sometimes  a  ship  bound 
up  stream  must  keep  on  one  side  or  the  other  of  mid- 
channel,  leaving  the  middle  of  the  river  to  ships  bound 
down.  In  the  East  Eiver,  at  New  York,  it  is  the  law  that 
vessels  going  up  or  down  shall  keep  in  mid-channel. 

(p)  The  JEco88ais0f  Ad.  Div.  Deo.  (fi  Wayde  ▼.  Lady  Carr,  2  Dow. 

1886.  &  Ry.  266  ;   Word»u>orth  v.  WiUan, 

{q)  See  infra,  Art.  80.  4  Esp.  273. 

(r)  Swab.  374.  (v)  Atutralian  Steam  Navigation 

(«)  Fluekwell  t.  WiUm,  6  Car.  &  Co,  v.  Smith,  The  Victoria  and  The 

P.  375.  Keilawarra,  14  App.  Gas.  318. 

ll2 
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ArtioU86. 


Difficnltj  of 
applying  the 
**croa8ing" 
and  *' meet- 
ing*' roles  in 
a  winding 
river. 


Gnstomaiy 

oooraein 

rivers. 


Where  a  ship  is  required  by  law  or  usage  to  keep  on  one 
side  or  the  other,  if  she  is  on  her  wrong  side  she  is  held  to 
be  in  fault  for  a  ooUision  with  another  ship  that  is  on  her 
right  side  and  has  done  all  that  the  law  requires  to  keep 
clear  (x). 

There  is  great  difficulty  in  determining  the  application 
of  some  of  the  Articles  of  the  general  regulations  to  ships 
nayigatiug  a  narrow  and  tortuous  river.  It  appears  to 
have  been  held  by  the  Privy  Council  (y),  in  the  case  of 
two  ships  boimd  up  and  down  a  river,  and  first  sighting 
each  other  on  opposite  sides  of  a  point  of  land  round  which 
the  river  winds,  that  the  ships  are  not  "  crossing  "  ships 
within  the  meaning  of  the  regulations ;  and  that,  if  they 
are  then  on  different  sides  of  the  river,  the  duty  of  each 
is  to  pursue  her  course  as  if  the  other  were  not  in  sight. 
If,  when  they  first  sight  each  other  on  opposite  sides  of  a 
point  of  land,  they  are  both  in  mid-channel,  or  equi-distant 
from  the  same  shore,  it  is  not  clear  how,  and  on  which 
side,  the  law  requires  them  to  pass  each  other  (z).  It  may 
happen,  in  such  a  case,  that  owing  to  the  way  of  the  ships 
through  the  water  and  the  set  of  the  tide  it  is  possible  for 
them  to  clear  each  other  with  certainty  in  one  way,  and  in 
one  way  only. 

In  most  tidal  rivers  there  is  a  customary  track  for  vessels 
going  with  the  tide,  and  another  for  those  going  against 
it  (a).  Its  course  depends  mainly  on  the  practice  for  ships 
with  a  fair  tide  to  keep  in  its  strength,  and  for  those  with 
a  foul  tide  to  "  cheat "  it,  or  keep  out  of  its  strength.  In 
a  winding  river,  where  there  is  an  off-set  of  the  tide  from 


{x)  1  FarsonB  on  Shipping  (ed. 
1869)  582 ;  The  Ivanhoe  and  The 
Martha  M,  Eeath,  7  Bened.  213 ; 
The  Vanderbilt,  6  WaU.  225 ;  The 
Bay  State,  3  Blatchf.  48. 

(y)  See  The  Velocity,  and  oafles 
cited  below. 

(z)  Afi  to  the  dut^  of  two  ships 
rounding  a  bend  in  a  river  in 
opposite  directions,  one  outside  the 


other,  see  The  JBywell  Castle,  4  P.  D. 
219,  per  Brett,  L.J. 

(a)  In  The  Cambria,  Ad.  Div. 
May,  1887,  Hannen,  P.,  was  ad- 
vised by  his  assessors  that  there  is 
no  usage  for  ships  bound  down  the 
river  to  keep  either  to  the  north  or 
to  the  south  side  of  the  river  from 
MillwaU  Pier  round  the  Isle  of 
Dogs. 


CUSTOMARY  TRACK  IN  RIVERS. 

the  points  into  the  opposite  bights,  ships  usually  cross  from 
one  side  of  the  river  to  the  other  at  or  about  particular 
places  in  the  different  reaches.  It  has  been  held  that  such 
a  practice,  although  not  strictly  a  custom  binding  upon  all 
ships,  is  one  which  a  ship  is  justified  in  following  and  in 
assuming  that  other  ships  will  follow  (i).  And  it  appears 
that  this  is  so  although  her  position  with  regard  to  another 
vessel  is  such  that  if  she  were  in  the  open  sea  the  regula- 
tions would  apply  and  require  her  to  act  differently.  In 
determining,  therefore,  what  are  the  proper  steps  for  a  ship 
to  take  in  order  to  avoid  another  approaching  her  in  a 
winding  river,  the  sinuosities  of  the  river,  and  also  the 
usual  course  of  vessels  in  the  river,  must  be  taken  into 
consideration.  In  cases  where,  if  each  ship  continues  her 
course  in  the  usual  track,  they  will  pass  clear,  although  if 
either  deviates  from  it  there  would  be  risk  of  collision,  it 
appears  that  the  regulations  do  not  apply,  and  that  it  is 
the  duty  of  each  vessel  to  continue  her  course  in  the  usual 
track  and  as  if  the  other  were  not  in  sight  (o). 
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(b)  The  Etk  and  TheNicrd,  L.  R. 
3  P,  0.  436,  442. 

{e)  The  Velocity,  L.  R.  3  P.  0. 
44;  The  Cologne  and  The  Ranger , 
L.  R.  4  P.  C.  519 ;  The  Esk  and 
The  Nlord,  L,  R.  3  P.  0.  436  ;  The 
Kjober haven ^  2  Asp.  Mar.  Law  Cas. 
213,  217 ;  The  Golden  Fledge,  Holt, 
133 ;  but  see  the  observations  of 
James,  L.J.,  on  these  cases  in  The 
Oeeano,  3  P.  D.  60 ;  see  also  The 
Milwaukee,  Brown,  Ad.  313.  The 
principle  adopted  in  the  above  cases 
by  the  Privy  Council,  that  in  de- 
termining the  application  of  the 
reg^ations  in  a  wmding  river  the 
costomary  track  of  ships  is  to  be 
considered,  does  not  appear  to  have 
been  followed  by  Dr.  Xiushington 
under  former  Acts  and  rules.  In 
The  Friends,  1  "W.  Rob.  478,  and 
The  Gazelle,  ibid.  471,  he  expressed 
a  strong  opinion  that  where,  except 
for  ihe  practice  of  the  river  as  to 
keeping  in  or  out  of  the  strength 


of  the  tide,  the  Trinity  Rule  of 
1840  would  apply,  the  case  was  not 
taken  out  of  the  rule  by  the  prac- 
tice. In  The  Friends,  a  steamship 
going  up  the  Thames  against  the 
ebb,  sought  to  justify  her  not  port- 
ing in  compliance  with  the  Trinity 
Rule  upon  the  ground  that  the 
practice  of  the  river  required  the 
other  ship,  which  was  going  down 
with  the  ebb,  to  keep  in  the  strength 
of  the  tide,  and  herself  ( The  Friend*) 
to  keep  out  of  it.  Dr.  Lushington 
refused  to  recognize  the  practice 
of  the  river  in  such  a  case.  In 
addressing  the  Trinity  Masters,  he 
said  : — **  All  I  can  say  is  this,  if 
you  are  about  to  make  an  excep- 
tion from  your  own  rules— an  ex- 
ception not  to  be  extracted  from 
anything  to  be  found  in  the  rules 
themselves,  but  to  be  founded  upon 
reasons  which  have  been  alleged 
for  the  sake  of  safe  navigation  of 
the  river  Thames,  and  the  great  in- 
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Artielett. 


It  has  reoently  been  held  in  the  Admiralty  Division 
that  it  is  a  prudent  rule  in  a  winding  tidal  riyer,  in  the 
absence  of  special  regulations,  for  a  steamship  about  to 
round  a  point  against  the  tide  to  wait  until  a  vessel  coming 
in  the  opposite  direction  has  passed  clear,  and  a  steamship 
was  held  in  fault  for  disregarding  this  precaution  in  the 
Scheldt  id). 

It  appears,  however,  from  a  decision  of  the  Court  of 
Appeal,  that  the  cases  above  cited  as  to  the  application 
of  the  general  regulations  in  a  winding  river  do  not  neces- 
sarily apply  in  a  river  where  there  are  in  force  special 
rules  made  under  a  local  Act  for  the  express  purpose  of 
regulating  its  navigation.  Although  the  Thames  Eules 
(of  1872)  were  identical,  as  regards  crossing  ships,  with 
the  sea  regulations,  it  seems  to  have  been  doubted  whether 
the  decision  in  The  Velocity,  and  other  cases  following  it, 
that  two  ships  rounding  a  point  are  not  within  the  '*  cross- 
ing "  rule,  would  be  followed  in  a  similar  case  arising 
under  the  Thames  Eules  {e).  The  particular  point  decided 
in  The  Velocity  does  not  arise  upon  the  existing  Thames 
Eules,  which  contain  no  rule  corresponding  to  the  ^'  cross- 
ing "  rule  there  discussed.  But  the  principle  involved  in 
that  and  the  other  decisions  above  referred  to  is  of  wide 


terests  which  are  daily  and  honrly 
there  at  stake — ^let  your  exception 
be  dear  and  intelligible,  in  order 
that  it  may  at  the  first  glance  be 
known  to  the  mercantile  and  marl- 
time  world.  If,  instead  of  a  dear 
and  direct  role,  there  is  to  be  anj 
exception,  let  it  be  as  distinct  and 
definite  as  the  rule  itself.  Unless 
it  be  BO  it  is  obvious  that  persons  in 
fUl  oases  will  endeayour  to  form 
exceptions  for  themselves,  and  in- 
st^M  of  security  we  shall  have 
danger.*'  And  in  The  Duke  of 
SustffXy  1  W.  Rob.  274,  it  was  held 
that  the  custom  of  the  river  as  to 
vessels  availing  themsdvee  of  the 
Bisreaigth  of  the  tide  was  superseded 


by  the  Trinity  Rule.  The  observa- 
tions of  Dr.  Lushingpton  as  to  the 
necessity  of  holding  reg^ulations  for 
preventmg  collisions  to  be  almost 
of  universBd  application  have  lost 
none  of  their  force,  but  there  is 
some  difficulty  in  reconciling  them 
with  the  decisions  of  the  Privy 
Coundl  in  the  oases  stated  in  the 
text. 

{d)  The  Talabot,  6  Asp,  Uax.  Law 
Cas.  602 ;  so  in  America :  TheF,^ 
P.  M.  (No.  2J,  44  Fed.  Rep.  698 ; 
alUeTy  where  tnere  is  another  channel 
free  for  the  descending  ship:  The 
City  of  Spring/ield,  26  Fed.  Rep. 
168. 

{e)  The  Oeeamo,  3  P.  D.  60. 
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application,  and  has  an  important  bearing  upon  the  existing  Artiole  ii. 
Thames  Rules,-  as  well  as  other  rules  for  the  navigation  of 
winding  rivers.  That  principle  is  that  the  questions, 
Whether  there  is  risk  of  collision?  and,  What  rule  is 
applicable  where  there  is  such  risk  P  depend  rather  upon 
the  relative  positions  of  the  two  ships  in  the  river  as  regards 
mid-channel,  and  upon  the  customary  track  of  ships  in  the 
river,  than  upon  the  heading  of  the  two  ships  at  a  par- 
ticular moment. 

The  following  cases  illustrate  the  view  taken  by  the  American 
Supreme  Court  of  the  United  States  as  to  the  application  the  applioa- 
of  the  Eegulations  of  1863  in  a  winding  river.  ^^^  ?0^® 

A  sailing  ship  descending  a  river  on  a  southerly  course  in  a  winding 
sighted  a  steamship  ascending  it.  In  accordance  with  the  "^^* 
practice  of  the  river,  the  sailing  ship  was  on  the  west,  and 
the  steamship  on  the  east,  side  of  the  channel.  At  a  point 
between  the  two  vessels  the  river  took  a  bend  in  a  south- 
easterly direction.  On  reaching  this  point  the  sailing 
ship's  helm  was  put  to  starboard  in  order  to  round  the 
bend.  Instead  of  porting,  so  as  to  resume  her  course  in 
the  usual  track  along  the  west  bank  at  a  point  where  the 
channel  turned  again  to  the  west  and  ran  in  its  original 
southerly  direction,  the  sailing  ship  continued  the  course 
she  was  on  after  her  helm  had  been  put  to  starboard. 
Grossing  the  channel  to  the  east  shore  she  ran  into  the 
steamship,  which  had  continued  her  original  course  along 
that  shore.  It  was  held  that  the  sailing  ship  was  in  fault 
for  deviating  from  the  customary  track  along  the  west 
shore ;  that  her  duty  under  the  rule  (identical  with  Art.  18 
of  the  Begulations  of  1863)  requiring  her  to  keep  her 
course  was  to  keep  her  course  along  the  west  shore, 
deviating  from  a  straight  course  only  so  far  as  the  winding 
of  the  river  required  (/).  The  judgment  of  the  Supreme 
Court  in  this  case  is  to  the  effect  that  when  a  point  of 

(/)  The  John  X.  Easbtwick,  8  Otto,  405. 
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Artiele  81.  land  or  other  obstniotion  in  the  navigation  interferes  with 
the  literal  application  of  the  regulations,  they  are,  neyer- 
theless,  to  be  oomplied  with  so  far  as  possible ;  that  a  vessel 
required  by  the  law  to  keep  her  course,  if  she  is  compelled 
by  an  obstruction  or  bend  in  the  river  to  deviate  from  it, 
must  resume  her  original  course  as  soon  as  possible.  And 
the  Court  expressly  held,  that  where  two  vessels  w>ll  pass 
dear  if  each  adheres  to  the  customary  track,  the  regula- 
tions have  no  application;  and  that  a  vessel  deviating 
from  the  customary  track  in  supposed  obedience  to  the 
regulations  is  in  fault. 

In  The  Free  State  (^),  a  sailing  ship  was  crossing  a  river 
diagonally,  for  a  temporary  purpose,  when  she  sighted  a 
steamship  approaching  with  risk  of  collision ;  the  Supreme 
Court  held  that  the  duty  of  the  sailing  ship  was  to  keep  on 
her  course  across  the  river.  The  sailing  ship  ascending 
a  river  on  a  northerly  comrse  and  being  overtaken  by  a 
steamship,  starboarded  until  her  head  was  N.W.  by  N.,  in 
order  to  give  the  steamship  more  room  to  pass  on  her  star- 
board hand.  While  crossing  the  river  on  the  N.W.  by  N. 
course  she  sighted  another  steamship  descending  the  river 
and  preparing  to  pass  the  ascending  steamship  port  side  to 
port  side.  After  being  passed  by  the  ascending  steamship 
the  sailing  vessel  ported  and  attempted  to  follow  in  her 
wake,  so  as  to  pass  the  descending  steamship  port  side  to 
port  side.  In  doing  so  she  came  into  collision  with  the 
latter,  and  it  was  held  by  the  Supreme  Court  that  she  was 
in  fault  for  not  keeping  her  N.W.  by  N.  course. 

When  two  steamships  proceeding  in  the  same  direction 
were  roxmding  a  point  or  bend  in  a  river  nearly  abreast,  it 
was  held  that  it  was  the  duty  of  each  to  keep  in  her  own 
water,  and  not  attempt  to  cross  the  course  of  the  other. 
The  outside  boat  was  held  in  fault  for  a  collision  that 
occurred  while  attempting  to  get  in  to  the  shore  across 
the  bows  of  the  other  (A). 

(^)  1  Otto,  200.  (h)  The  Oeemm,  12  Blatdhl.  430. 
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In  The  Milwaukee  (»),  it  was  held  that  the  question  Article  26. 
whether,  in  a  winding  river,  two  ships  were  meeting  ^*  end 
on "  is  to  be  determined  by  their  general  course  in  the 
river,  and  not  by  their  compass  course  at  a  particular 
moment  while  they  are  pursuing  the  windings  of  the 
channeL 

Article  26. 

Sailing  vessels  under  way  shall  keep  otU  of  the  tray  of  sail-    Article  26. 


ing  vessels  or  boats  fishing  with  nets^  or  lineSy  or  trawls.  This  gaiiing  sbipe 
rule  shall  not  give  to  any  vessel  or  boat  engaged  in  fishing  the  *^}5f®P  ^^^„t 
right  of  obstructing  a  fairway  used  by  vessels  other  than  fishing  fiahing  craft. 
vessels  or  boats. 

This  Article  is  new.  Although  limited  to  sailing  ves- 
sels, steam  vessels  are  equally  bound  to  keep  out  of  the 
way  of  sailing  fishing  craft,  by  virtue  of  Art.  20.  What 
effect  the  Article  may  have  as  regards  sailing  trawlers  at 
work  is  not  dear.  Hitherto  it  seems  to  have  been  assumed 
that  a  trawler  at  work  is  "under  way"  {k).  Under  Art.  26 
it  would  seem  that  a  sailing  trawler  at  work  is  not  a  "  sailing 
vessel "  within  the  meaning  of  some  of  the  regulations. 
Steam  trawlers  are  not  touched  by  Art.  26,  and,  so  far  as 
they  can,  must  comply  with  the  regulations  for  "steam 
vessels." 

Article  27. 

In  obeying  and  construing  these  ruleSy  due  regard  shall  be    Article  27. 


had  to  all  dangers  of  navigation  and  collisionj  and  to  any  special  Proviso  as  to 
circumstances  which  may  render  a  departure  from  the  above  sp®*^  ^' 

cumstanoes. 

rules  necessary  in  order  to  avoid  immediate  danger. 

This  Article  is  identical  with  Art.  23  of  the  Begula- 
tions  of  1884,  except  for  the  insertion  of  the  words  "  and 
collision." 

(t)  Brown,  Adm.  313.  The  Tweedtdale,  14  P.  D.  164;  I%* 

\k)  See  The  Chusan,  5  Asp.  Mar.      Dunelm^  9  P.  D.  104  (steam  traw- 
Law  Gas.  476  (sailing  trawler) ;      lers) ;  supra,  p.  417. 
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Article  87.  The  oonolading  words  of  this  Arfciole  are  not  precdsely 
the  same  as  those  of  67  &  68  Vict.  o.  60,  s.  419  (4)  (/), 
^^  immediate  danger ''  not  being  referred  to  in  the  statute. 
But  the  ''  ciroumstanoes  "  mentioned  in  the  statute  would 
seem  to  be  the  same  as  those  mentioned  in  Art.  27,  namely, 
such  as  render  departure  from  the  regulations  necessary  in 
order  to  avoid  immediate  danger.  This  oonstruotion  of 
the  statute  gives  no  operation  to  the  last  words  of 
sect.  419  (4),  "  unless  it  is  shown,"  &o. ;  but  no  other  oon- 
struotion seems  possible,  and  it  was  adopted  by  the  House 
of  Lords  in  The  EJiedive  (w). 

Art.  27  appears  to  justify  a  departure  from  any  of  the 
regulations,  including  those  as  to  lights  and  fog  signals, 
in  order  to  avoid  immediate  danger.  The  question 
has  been  raised  whether  a  steamship  at  anchor  in  a 
fog  is  justified  by  Art.  27  in  sounding  her  steam  whistle 
for  the  purpose  of  attracting  the  attention  of  another 
vessel  heading  stredght  for  her  and  apparently  not  hearing 
her  bell.  It  would  seem  that  such  a  use  of  the  whistle 
might,  under  exceptional  circumstances,  be  justified  (n). 
But  the  circimistances  must  be  very  exceptional  to  justify 
the  use  of  any  light  or  fog  signal  other  than  those  pre- 
scribed by  the  regulations ;  and  the  stringent  provisions  of 
67  &  68  Vict.  c.  60,  s.  419,  must  not  be  overlooked.  Nor 
would  a  seaman  be  held  in  fault  for  not  instantly  arriving 
at  the  conclusion  that  a  departure  from  the  regulations 
was  necessary  (o). 

In  The  Benares  {p)  (1883),  it  was  held  by  the  Court  of 
Appeal,  that  where  there  is  one  and  only  one  "  chance  of 
escape  "  from  collision,  a  seaman  is  justified  in  taking  the 
benefit  of  that  chance,  although  it  necessitates  a  departure 
from  the  regulations.      Under  former  regulations  there 

(Q  See  aboye,  pp.  46,  teq,,  as  to  (o)  See   Ths  Oregon^   61    Dayis, 

the  effect  of  this  enactment.  186,  as  to  a  ship  at  anchor  ex- 

(m)  6  App.  Cas.  876.  hibiting  a  flare. 

\n)  Cf.  Th$  Merchant  Frinee,  10  (p)  9  P.  D.  16. 
P.  D.  139,  supra,  p.  890. 
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was  diffioultj  in  reconoilingthifi  deoisioii  with  diota  in  The    Article  87. 
Khedive  {q)  to  the  effect  that  danger  from  collision  was  not 
a  circumstance  justifying  departure  from  the  regulations. 
It  was  probably  to  remove  this  diflBloulty  that  the  words 
"  and  collision  "  were  inserted  in  Art.  27. 

The  important  distinction  between  The  Khedive  and  The 
Benares  must,  howeyer,  not  be  lost  sight  of.  In  the  former 
case  the  ship,  which  was  held  in  fault,  under  sect.  17,  for 
having  infringed  the  regulations,  did  what  was  in  fact  the 
wrong  thing  in  point  of  seamanship,  and  thereby,  probably, 
caused  the  collision.  In  The  Benares  the  ship  did  what 
from  a  seaman's  point  of  view,  and  apart  from  the  regu- 
lations, was  the  right  thing ;  and  though  in  the  result  it 
failed  to  avert  a  collision,  it  did  not  cause  the  collision,  which 
was,  from  the  first,  inevitable.  The  difficulty  suggested 
by  the  two  cases  is  that,  although  in  neither  of  them  was 
there  negligence  on  the  part  of  those  on  board,  in  the  one 
case  the  House  of  Lords  held  that  the  regulations  had  been 
infringed,  in  the  other  the  Court  of  Appeal  held  that  they 
had  not  been  infringed. 

It  is  sometimes  attempted  to  urge  this  Article  as  an  Begnlations 
exouBe  for  a  departure  from  the  regulationB  where  an  ^^^^\,^ 
adherence  to  them  would  have  prevented  a  collision.     In  except  for 
such  a  case  Art.  27  has  no  application;  nor  does  it  in  any  ^^^'^^  ^' 
way  affect  the  universal  application  of  the  regulations 
where  it  is  possible  to  apply  them  so  as  to  avert  collision. 
This  is  well  illustrated  by  the  case  of  The  Khedive  (r). 
There  a  steamship  was  suddenly  put  into  a  difficulty,  and 
risk  of  collision  was  caused,  by  the  wrong  manoeuvre  of 
another  steamship  approaching  her.     The  former  stopped 
her  engines,  but  did  not  immediately  reverse,  though  she 

{q)  5  App.  Oae.  876.     See  the  27  Fed.  Bep.  392,  it  was  held  that 

observations  of  Lords  Watson  and  the  closeness  of  the  ships,  when 

Blackburn,  pp.  895,  902;   and  of  first  seen  by  each  other,   was  a 

Field,  J.,  in  the  American  case,  oirenmstance  justifying  departure 

The  Maggie    /.   Smith,    16  Day.  from  the  reg^ulations. 

349,   364.      In    The  S.  Anderson,  (r)  5  App.  Gas.  876. 
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Article  97.  did  reverse  before  the  ooUiBion.  By  not  reversmg  imme- 
diately the  offioer  in  -charge  did  not  show  himself  wanting 
in  ordinary  care,  skill,  or  nerve,  though  he  committed  aa 
error  of  judgment.  It  was  held  that  he  had  departed  from 
the  regulations. 
Bafety  A  vessel  is  not  justified  in  departing  from  the  regula- 

tiieir  tmifOTm  tious  beoause  she  fears  that  the  other  ship  will  not  comply 
and  exact        ^j^  them.     In  a  case  decided  under  the  Trinity  Rules  ^f 

1840,  Dr.  Lushington  thus  laid  down  the  general  principle : 
*'  I  cannot  conceive  that  anything  would  be  more  likely  to 
lead  to  mischievous  consequences  than  to  suppose  that  a 
vessel  whose  duty  it  is  to  keep  her  course  should  anticipate 
that  another  vessel  will  not  give  way,  and  so  give  way  her- 
self. The  consequence  would  be  that  there  would  be  no 
certainty ;  whereas  the  doctrine  I  have  upheld,  supported 
by  your  (i.  ^.,  the  nautical  assessors')  authority,  is  that  in 
cases  of  this  description  you  ought  always  to  follow  the 
general  rule.  The  certainty  which  results  from  adherence 
to  general  rules  is,  in  my  opinion,  absolutely  essential  to 
the  safeiy  of  navigation "  («).  Again:  ''All  rules  are 
framed  for  the  benefit  of  ships  navigating  the  seas,  and  no 
doubt  circumstances  will  arise  in  which  it  would  be  perfect 
folly  to  attempt  to  carry  into  execution  every  rule,  how- 
ever wisely  framed.  It  is,  at  the  same  time,  of  the  greatest 
possible  importance  to  adhere  as  closely  as  possible  to  es- 
tablished rules,  and  never  to  allow  a  deviation  from  them 
unless  the  circumstances  which  are  alleged  to  have  rendered 
such  a  deviation  necessary  are  most  distinctly  proved  and 
established;  otherwise  vessels  .would  always  be  in  doubt 
and  doing  wrong  "  {t). 
The  Superior.  The  case  of  The  Superior  (m),  decided  under  the  Trinity 
House  Rule  of  1840,  is  a  strong  one,  as  showing  the  neoes- 


(»)  The  Test,  5  Not.  of  CJas.  276 ; 
see  alao  The  Superior,  6  Not.  of  Gas. 
607. 


(0  The  John  Suddle,  6  Not.  of 
Gas.  387 ;  of.  The  Greai  EoiUrHy  3 
Moo.  P.  G.  G.  N.  S.  31. 

(u)  6  Not.  of  Gas.  607. 
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sity  of  observing  rules  of  nayigation  wherever  it  is  possible    Article  27. 

to  do  so.     A.  was  a  brig  bound  down  the  Thames  against 

the  flood-tide,  with  the  wind  free.     B.,  a  brig  bound  up  the 

river,  was  required  by  the  Trinity  Rule  {x)  to  pass  to  the 

northward  of  A.     Close  ahead  of  A.  was  a  schooner,  which, 

in  violation  of  the  Trinity  Rule,  passed  to  the  northward, 

or  inside  B.     Expecting  that  A.  would  follow  in  the  wake 

of  the  schooner  and  pass  inside,  B.  starboarded,  and  in 

attempting  to  pass  outside  or  to  the  southward  of  A.  came 

into  collision  with  her.     B.  alleged  that  there  was  no  room 

for  her  to  pass  between  the  schooner  and  A.     It  was  held 

that  the  fact  of  the  schooner  having  safely  passed  B.  on  the 

wrong  side— of  her  having  violated  the  rule  with  impunity 

— was  no  justification  to  B.  for  herself  violating  the  rule, 

in  the  expectation  that  A.  would  not  obey  the  rule,  but 

would  follow  the  schooner,  and  pass  inside. 

In  The  Khedive  (y),  before  the  House  of  Lords,  the  safety 
which  arises  from  universal  obedience  to  the  regulations, 
where  it  is  possible  to  obey  them  without  causing  a  colli- 
sion, is  strongly  insisted  upon.  They  must,  it  was  said, 
be  complied  with,  although  in  the  particular  case  it  may 
seem  to  be  better  seamanship  not  to  do  so.  ^'  These  rules 
....  are  general  rules,"  said  Lord  Hatherley,  "to  be 
adopted  by  all  persons  having  charge  of  the  navigation  of 
vessels,  with  the  exceptions  which  have  been  pointed  out 
(as  to  immediate  danger).  This  rule  (as  to  stopping  and 
reversing)  is  not  laid  down  merely  for  the  sake  of  the 
vessel  commanded  by  the  man  who  breaks  it,  but  for  the 
sake  of  the  vessel  commanded  by  the  man  approaching  at 
a  distance,  and  who  has  no  right  or  reason  to  suppose  that 
he  will  break  it.  If  the  rule  is  observed,  every  person  will  * 
know  precisely  what  he  is  to  do,  and  will  say,  *I  will  carry 

(j;)  It  does   not  clearly  appear  {y)  Sioomvaart  Ifaatschappy  Ne- 

whether  she  had  the  wind  free  or  derland  y.  Feninmlar  and  Oriental 

was  olose-hanled.  In  either  case  her  Steam  Navigation  Co.,  The  Khedive, 

duty  as  to  passing  to  the  northward  6  App.  Gas.  876,  895,  904,  909. 
of  me  other  ship  was  the  same. 
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Artiele  87.  out  my  direotions  entirely  with  that  knowledge.'  On  the 
other  hand,  if  the  Court  allows  these  rules  to  be  lightly 
departed  from,  the  result  will  be  the  very  evil  which  the 
Act  was  intended  to  prevent.''  And  in  the  same  case, 
Lord  Watson  (z)  said : — "  It  was  the  deliberate  policy  of 
the  legislature  to  compel  sea  captains,  where  their  vessels 
are  in  danger  of  collision,  to  obey  the  rule  (Art.  16  of 
1863),  and  not  to  trust  to  their  own  nerve  and  skill." 

At  the  date  of  the  observations  of  Dr.  Lushington  in  the 
ease  cited  above  {a)  there  was  in  force  no  enactment  or  rule 
corresponding  to  Art.  27.    A  saving  clause  restraining  the 
indiscriminate  application  of  the  statutory  rules  of  naviga- 
tion first  appears  in  17  &  18  Vict.  c.  104,  s.  296.    An 
Article  to  the  same  efFect  (Art.  19)  is  included  in  the 
Begulations  of  1863.     The  purpose  of  such  an  enactment 
clearly  is  to  provide  for  cases  where  a  literal  compliance 
with  the  regulations  would  cause  a  collision  or  bring  the 
ships  into  certain  peril.     The  stringency  of  the  existing 
regulations  would  seem  to  be  greater  than  that  of  the  (1840) 
Trinity  House  Eule  of  port  helm.     In  The  Friends  (ft), 
Lord  Campbell  said  that  that  rule  applied  only  where,  by 
its  application,  a  collision  "  may  probably  be  avoided." 
Art.  27  pre-         Of  the  Corresponding  Article  of  the  former  law  Dr. 
regulations      Lushington  Said  that  it  was  not  a  directory  enactment, 
being  appUed  telling  pcrsons  to  do  this  or  that,  but  that  it  released  them 
collision.         from  the  severe  obligation  of  complying  with  the  regula- 
tion under  circumstances  which  would  render  obedience  to 
them  dangerous,  when,  by  deviation,  they  might  escape 
danger  (c).      But  Art.  27   applies  only  to  cases  where 
"  there  is  immediate  danger,  perfectly  clear  "  (d) ;  and  the 
departure  from  the  rules  must  be  no  more  than  is  neces^ 
sary  (dd).    It  ^'  does  not  prescribe  any  particular  measures 


(s)  5  App.  Gas.  904. 
(a)  P.  624. 

lb)  4  Moo.  P.  C.  0.  314,  320. 
[e)  The  Eliza  and   The  Orinoeo, 
Holt,  98.    See  The  Chncordia^  L.  B. 


1  A.  &  E.  93,  97. 

{d)  The  Allan  and  Tke  Flora^  14 
L.  T.  860  ;  The  Moderation,  1  Moo. 
P.  C.  0.  528. 

{dd)  The  Saragotio,  wproj  p.  508. 
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that  should  be  adopted  in  departing  from  the  strict  tenns  Article  87. 
of  anj  of  the  previous  regulations  that  it  goyems,  but  it 
merely  states  that  in  construing  and  obeying  these  regu- 
lations as  far  as  possible  you  may  take  into  consideration 
urgent  attendant  circumstances.  ...  It  is  common  sense ; 
for  if  any  rule  were  laid  down  by  Act  of  Parliament^  or 
any  other  authority,  that  could  never  be  departed  from  in 
certain  states  of  circumstances,  such  a  rule  would  necessarily 
involve,  on  many  occasions,  the  destruction  of  ships  which 
it  was  intended  to  preserve  "  (e).  "  The  duty  is  to  avoid 
collision  by  observing  the  rules,  primarily ;  by  departing 
from  them,  if  necessary,  to  avoid  danger  "  (/). 

Not  only  is  departure  from  the  rule  of  the  road  excused  Duty  to  avoid 
by  Art.  27,  where  the  rule  cannot  be  obeyed  without  colli-  for  that' 
sion,  but  a  literal  observance  of  the  regulations  cannot  be  5^!^f^ 
set  up  as  a  defence  where  the  collision  might  have  been  the  regu- 
avoided  by  ordinary  care  (g).    "  When  one  person  neglects  ^^^^  " 
his  duty,  and  so  puts  another  into  danger,  the  second  is 
not  justified  in  doing  nothing  to  avert  that  danger,  though 
it  is  caused  entirely  by  the  fault  of  the  first "  (A).     "  Tou 
may  depart,  and  you  must  depart,  from  a  rule  if  you  see 
with  perfect  clearness,  almost  amounting  to  certainty,  that 
adhering  to  the  rule  will  bring  about  a  collision,  and  vio- 
lating a  rule  will  avoid  it ;  and,  indeed,  this  is  provided 
for  by  the  19th  Article  "  (of  the  Regulations  of  1863)  (t). 
And,  again,  ^^  you  have  no  right  to  stand  in  a  difficulty 
upon  a  right,  though  it  may  be  a  perfectly  good  right, 
obstinately,  recklessly,  and  regardless  of  the  safety  of 


neoeBsaiy. 


{e)  Tw  Dr.  Lnshington  in  The 
Allan  and  The  FlorOj  uhi  tupra; 
nndaee  The  Superior,  uhiiUjMra.  The 
Supreme  Court  of  the  United  States 
need  similar  language  with  reg^ard 
to  the  operation  of  Art.  19  of  the 
Regulations  of  1863  in  The  Cayuga^ 
14  Wall.  270;  The  Sunnynde,  1 
Otto,  208. 

(/)  The  Serculee^  61  Fed.  Bep. 
462. 


(g)  See  further  on  this,  eupray 
p.  24. 

(A)  Per  Brett,  L.  J.,  The  Jane 
Bacon,  27  W.  R.  36. 

(i)  Fer  Dr.  Lushington,  in  The 
Boanerges  and  The  AnglO'Indian,  2 
Mar.  Law  Gas.  O.  S.  239.  See 
also  The  Ida  and  The  Waaa,  infra  ; 
Sandayside  y.  Wibon,  3  Gar.  &  P. 
628 ;  The  Lady  Anne,  16  Jur.  18. 
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Aztiole87.  others  "  (A*).  Art.  27,  in  fact,  merely  states  the  general 
principle,  which,  it  is  submitted,  would  prevail  in  the  ab- 
sence of  such  an  enactment.  The  principle  was  thus  stated 
by  Best,  C.J. : — "Although  there  may  be  a  rule  of  the  sea, 
yet  a  man  who  has  the  management  of  one  ship  is  not  to 
be  allowed  to  follow  that  rule  to  the  injury  of  a  vessel  of 
another,  where  he  could  avoid  the  injury  by  pursuing  a 
different  course  "  (1). 

A  barque  close-hauled  on  the  starboard  tack  was  held  to 
be  solely  in  fault  for  a  collision  with  a  barque  that  had  just 
been  in  stays,  and  had  not  gathered  way  on  the  port  tack. 
The  Court  (in  Ireland)  said  that  if  a  ship  insists  on  her 
right,  under  a  rule  of  navigation,  of  not  giving  way,  and 
makes  no  effort  to  prevent  the  collision  when  it  is  in  her 
power  to  do  so,  she  will  be  held  not  to  have  performed  her 
duty,  and  to  be  in  fault  for  the  collision  (m).  So  a  ship  on 
the  port  tack  was  (in  1850)  held  in  fault  for  a  collision 
with  another  having  the  wind  free,  which  she  had  seen  a 
mile  and  a-half  off  and  did  not  attempt  to  avoid  (n) ;  and 
more  recently  a  schooner  on  the  starboard  tack  was  held 
in  fault  for  doing  nothing  before  she  came  into  collision 
with  a  smack  hove-to  on  the  port  tack  (o). 

The  Lady  Anney  close-hauled  on  the  starboard  tack,  was 
meeting  another  ship,  close-hauled  on  the  port  tack.  It 
was  held  that  The  Lady  Anne  might  have  avoided  the 
collision  by  putting  her  helm  down  at  the  last  moment 
and  easing  off  her  head  sheets,  and  that  she  was  in  fault 
for  not  doing  so  {p). 

So  a  sailing  ship  will  be  held  in  fault  for  a  collision 
with  a  steamship  if  she  makes  no   attempt   to  avoid  a 

{k)  The  Legatui  and  The  Smilfff  (m)  The  Ida  taid  The  ^ofo,  2Mar. 

Holt,  217.  Law  Cas.  O.  S.  414. 

(h  Eandayside  v.  Wihon^  3  Car.  («)  The    Commerce,   3  W.   Rob. 

&  P.  528 ;  see  also  Mayhew  y.  Boyce,  287  ;  but  see  the  obeervationa  of 

1  Stork.  423  \  d.  The  C,  JR.  Stone,  Sir  J.  Golville  on  this  case,  4  App. 


49  Fed.  Kep.  475  ;  The  Hereulee,  51      Cas.  672. 

'    The 

The  Lady  Anne,  15  Jar.  18. 


Fed.  Rep.  452,  475.  io)  The  JRotaUe,  5  P.  D.  245. 

(P) 
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collision,  where  it  is  clearly  in  her  power  to  do  so.  In  Article  27. 
BTioh  a  case  a  mere  adherence  to  the  letter  of  the  regu- 
lations is  no  justification.  In  The  Sunnyaidey  a  sealing 
ship,  with  the  wind  free,  saw  the  mast-head  and  green 
lights  of  a  steamship  half  a  point  on  her  port  bow,  a  con- 
siderable distance  off.  The  lights  were  those  of  a  tug, 
drifting  before  the  wind,  at  about  a  mile  and  a-half  an 
hour,  and  waiting  for  employment.  The  sailing  ship  kept 
her  course,  and  did  not  alter  her  helm  until  it  was  too 
late  to  avoid  the  tug.  It  was  held  in  America  by  the 
Supreme  Court  that  the  sailing  ship  was  in  fault,  as  well 
as  the  tug  (^).  In  The  Zadok  (r),  a  sailing  ship  was 
held  in  fault  for  a  collision  in  a  fog  with  a  steamship, 
because,  amongst  other  acts  of  negligence,  after  she  heard 
the  whistle  of  the  'steamship  approaching,  she  had  no 
hands  stationed  at  the  braces  ready  to  let  them  go  so  as 
to  assist  the  helm  when  the  steamship  came  into  sight  at 
close  quarters. 

The  Tasmania  («),  a  steamship  going  three  and  a-half 
knots,  saw  the  red  light  of  another  steamship  one  mile  or 
more  distant,  and  two  points  upon  her  port  bow.  When 
the  latter  was  about  four  ship's  lengths  ofF,  the  green  came 
into  view.  No  alteration  in  speed  or  helm  was  made  until 
the  hull  of  the  other  ship  was  seen.  The  question  was 
whether  The  Tasmania  was  in  fault,  under  Art.  23,  for  not 
having  altered  her  course  before  the  collision.  After 
different  decisions  in  the  Courts  below,  the  House  of  Lords 
held  that  she  was  not  in  fault  (^).  And  in  The  Highgute  (w). 
Sir  James  Hannen  distinguished  the  then  subsisting  deci- 
sion of  the  Cour€  of  Appeal  in  The  Tasmania^  and  refused 

{q)  The  Sunmfside,  1  Otto,  208;  (r)  9  P.  D.  114. 

but  see   The  Bougainville   v.    The  \g\  15  App.  Caa.  223,  reyereing 

Jatnei  C.  Stevemoftf  L.  B.  5  P.  C.  14  p.  D,  53. 
316,  for  a  case  of  premature  altera-  / .%  jr-, 

tion  of  her  course  by  the  fmiliticr  ^ ' 

aliip^  ''  "  {«)  6  Aap.  Mar.  Law  Gas.  612. 

M  •  M  M 
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Article  27. 


Danger  of 
departing 
from  the 
regolatioiiB. 


to  hold  a  sailing  ship  in  fault  for  not  taking  any  step  to 
avoid  an  approaching  steamer  until  ooUisionwasiniminenty 
saying  that,  "  It  is  only  where  a  clear  case  of  necessity  is 
made  out  that  a  captain  can  excuse  himself  for  not  follow- 
ing the  rule." 

Qreat  caution  must  be  used  in  applying  the  principle 
recognized  in  some  of  the  above  cases,  that  under  some 
circumstances  it  is  the  duty  of  a  ship  to  disobey  the 
regulations.  It  may  be  applied  only  where  the  circum- 
stances are  very  exceptional.  **  The  principle  of  law  that 
you  are  not  to  adhere  to  strict  rules  of  navigation,  but 
avoid  an  accident  if  possible,  is  a  doctrine  to  be  very  oare- 
fully  watched"  (x).  The  Court  will  not  hold  a  ship  in 
fault  for  not  departing  from  the  regulations  in  a  case 
where  they  were  primd  facie  applicable,  and  the  other  ship 
failed  to  comply  with  them,  unless  it  is  clearly  proved  that 
those  on  board  the  first  ship  might  with  reasonable  care 
have  seen  that  the  other  ship  was  not  going  to  comply 
with  the  regulations ;  and  further,  that  they  should  have 
seen  this  at  a  time  when  it  was  in  their  power  to  avoid  the 
collision. 

A  ship.  A.,  close-hauled  on  the  port  tack,  and  another, 
B.,  on  the  starboard  tack  with  the  wind  free,  were  on 
crossing  courses.  A.  stood  on  until  immediately  before 
the  collision,  when  she  luffed.  B.  neglected  to  keep  out 
of  the  way,  as  required  by  the  regulations.  It  was  held 
that  A.  was  in  fault  as  well  as  B.,  because  she  pertinaciously 
kept  her  course,  when  she  ought  to  have  seen  that  B.  was 
not  going  to  keep  out  of  the  way  in  compliance  with  the 
law ;  and  in  so  deciding,  the  Court  relied  on  The  Cam- 
merce  {y).  The  Privy  Council  reversed  the  decision  of  the 
Court  below,  and  held  that  A.  was  not  in  fault.  Sir 
J.  W.  Colville,  in  delivering  the  judgment  of  the  Privy 


ix)  F&r  Br.  LiiBhington,  The  Test,  6  Not.  of  Gas.  276. 
(y)  3  W.  Rob.  287. 
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Counofl,  said :  "  Their  lordflhips  remark  that,  though  the  J^UcU  27. 
principle  involved  in  that  c€we  {The  Commerce)  may  be  in 
itself  a  sound  one,  it  is  one  which  should  be  applied  very 
cautiously,  and  only  when  the  drcumstanoes  are  clearly 
exceptional.  They  conceive  that  to  leave  to  masters  of 
vessels  a  discretion  as  to  obeying  or  departing  from  the 
sailing  rules  is  dangerous  to  the  public;  and  that,  to 
require  them  to  exercise  such  discretion,  except  in  a  very 
clear  case  of  necessity,  is  hard  upon  the  masters  them- 
selves, inasmuch  as  the  slightest  departure  from  these 
rules  is  almost  invariably  relied  on  as  contributory  negli- 
gence" (a). 

Art.  27  is  not  intended  to  apply  to  a  case  where  the  ^  the  regula- 
regulations  cannot  be  complied  with,  nor  to  a  case  where  be  oo^^u^ 
non-compliance  could  not  by  possibility  have  caused  the  ^Jh,  or  can- 
collision.     In  such  a  case  non-compliance  with  the  regu-  pUed  with, 
lations  is  immaterial  upon  the  question  which  ship  is  in  ^uJ^n'^® 
fault,  but  that  is  so  by  virtue  of  the  general  law,  and  not  Art.  23  does 
imder  Art.  27  {a).    But  it  appears  that  where  the  coUi-  ^°  ^PP^- 
sion,  though  in  fact  inevitable,  may,  in  the  opinion  of  a 
seaman  of  ordinary  skill,  be  avoided  by  departing  from 
the   regulation  (6)  which    is  primA  facte  applicable,  the 
ship  will  not  be  held  in  fault  for  a  departure  from  the 
regulations  merely  because  the  collision  has  occurred  (c). 

Nothing  in  the  regulations  requires  a  ship  to  take  a  A  ship  is 
measure  which  puts  her  into  imminent  peril  {d) .    A  vessel  ^ke^  stra*** 
is  not  bound  to  obey  the  rule  requiring  her  to  port,  if,  by  dangerous  to 
porting,  she  will  incur  serious  danger  by  going  ashore  (e), 
or  striking  another  ship  (/).    In  such  a  case  Art.  27  may 

iz)  The   WiUiam   Frederiek   and  ib)  The  Bmaree,  9  P.  B.  16. 

The  Byfoged  Chrxetensen,  41  L.  T.  \c)  See  The  Khedive^  6  App.  Gas. 

N.  S.  635  ;  4  App.  Gas.  669 ;  and  876,  902. 

see   The  Legatm  and   The  Emily^  (rf)  The  St.  Cyran  v.  The  Eenry, 

Holt,  217.  Holt,  72. 

(a)  See  Inman  v.  Beck,  The  City  (e)  The    Lucia   Jantina   v.    The 

of   Antwerp    and    The    Friedrieh,  Mexiean,  Holt,  130. 

L.  R.  2  P.  0.  26,  34 ;  and  supra,  (/)  The  Coneordia,  L.  B.  1  A.  & 

p.  470.  E.  93. 

M  M  2 
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*' Special  cir- 
oanustanoeB.*' 


Artiele  87.  apply  to  both  vessels,  or  to  one  of  them.  It  excuses  non- 
oompliance  with  the  Article  requiring  her  to  port  on  the 
part  of  the  one  vessel,  because  of  the  rock  or  shoal ;  and  if, 
in  order  to  avoid  a  collision,  it  is  necessary  for  the  other 
vessel  to  depart  from  the  regulations,  it  is  her  duty  to  do 
so,  and  Art.  27  excuses  her  departure. 

So,  where  a  ship  required  by  the  regulations  to  keep 
out  of  the  way  is  unable  to  do  so,  it  is  the  duty  of  the 
other  not  to  keep  her  course,  but  herself  to  keep  out  of 
the  way.  Two  vessels,  close-hauled  on  opposite  taoks, 
were  crossing,  and  the  ship  on  the  port  tack  could  not 
bear  up  for  fear  of  collision,  and  could  not  go  about  be- 
cause of  a  shoal.  It  was  held  (in  America)  that  the  ship 
on  the  starboard  tack  was  in  fault  for  not  keeping  out  of 
the  way  {g). 

Two  ships  were  beating  to  windward  in  company  on  the 
same  tack.  The  leeward  ship  had  to  go  about  for  a  third 
ship.  The  windward  ship  did  not  observe  her  go  about 
and  fouled  her.  It  was  held  that  there  were  ^*  special 
circumstances  "  which  made  it  the  duty  of  the  windward 
ship  to  go  about  when  the  other  did  {h). 

A  tug,  whilst  being  overtaken  by  another  vessel,  was 
compelled  to  alter  her  course  to  clear  a  third  ship.  The 
overtaking  vessel,  in  consequence  of  the  tug's  alteration  of 
course,  fouled  the  tow.     She  was  held  alone  in  fault  (i). 

If  a  vessel  is  partially  disabled,  or  in  a  condition  which 
prevents  her  answering  her  helm  readily,  she  must  take 
precautions  in  time,  and  do  all  she  can  to  comply  with  the 
regulations  effectually  (^•).  A  brig  hove-to,  reefing  top- 
sails, was  held  in  fault  for  not  porting  (/).  Where  a  ship 
had  no  head  sail  on  her,  and  the  regulations  required  her 
to  bear  up,  it  was  held  that  it  was  the  duty  of  those  on 


Disabled 
ship. 


^1 


{p)  The  Ann  Caroline,  2  Wall.  638. 
(A)  The  Commodore  Jofiee,  25  Fed. 

506. 
'%)  Whiteash  y.  The  WimU,  64 


Fed.  Bep.  893. 

{k)  The  TeBty  5  Not.  of  Cas.  276. 

(0  The  Blenheim,  I  Sp.  E.  &  A. 
285. 
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board  to  take  the  after  sail  off  her,  so  that  she  might  be    Artiole  87. 
better  able  to  bear  up  (m). 

If  it  appears  that  a  vessel  is  unable  to  comply  with  the 
regulations  owing  to  her  being  disabled,  or  in  stays,  or  for 
other  reasons,  it  is  the  duty  of  those  on  board  the  other  to 
watch  her  closely.  They  have  no  right  to  speculate  on 
the  disabled  ship  being  able  to  keep  out  of  the  way,  but 
they  should  themselves  at  once  take  steps  to  make  the 
collision  impossible  (n). 

It  was  held  in  America  that  the  fact  of  a  schooner's 
flying-jib  being  carried  away  was  no  excuse  for  her  not 
bearing  up ;  and  that  the  other  ship  was  not  in  fault 
because  she  f edled  in  the  daytime  to  see  that  the  schooner 
was  partially  disabled  (o). 

To  justify  a  departure  from  the  regulations  which  is  Neoeflsity  of 
alleged  to  have  been  necessary  to  avoid  immediate  danger,  f^^"^^ 
there  must  be  clear  proof  that  an  adherence  to  them  would  regulationa 
have  caused  such  danger,  and  also  that  the  step  taken  was  proved, 
the  right  step  (p).    It  is  not  enough  to  show  that,  if  the 
approaching  ship  had  taken  one  manoeuvre  when  others 
were  open  to  her,  obedience  to  the  regulations  would  have 
increased,  instead  of  diminishing,  the  risk  of  collision. 
Therefore,  where  the  steamship   San  Salvador  was  ap- 
proaching the  steamship  Memnon  on  a  crossing  course, 
having  her  on  her  own  starboard  bow,  and  taking  no  step 
to  keep  out  of  the  way,  and  the  speed  of  the  latter  was 
such  that  in  the  existing  circumstances  she  would  probably 
have  passed  safely  across  the  former's  bows.  The  Memnon 
was  held  in  fault  for  not  stopping  her  engines,  although, 
had  The  San  Salvador  kept  her  course,  the  risk  of  collision 


(m)  The  Calcutta,  3  Mar.  Law  (o)  The  S.  P.  Baldwin,  Brown, 

Cae.  O.  S.  336.  Ad.  300. 

(«)  The  FriaeiUa,  L.  B.  4  A.  ft  E.  (p)  The  Concordia  v.  The  JSether, 

126;    The  Eclipse  and   ITie  Royal  infra;    The  Flanet  v.    The  Aura, 

Contort,  Holt,  220;   see  also  The  Holt,   255;    The  Emperor  v.   The 

Ch,  Raab,  Brown,  Adm.  453.  Zephyr,  Holt,  24 ;  and  see  The  Cor-- 

Hea,  9  WaU.  630. 
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Gases  where 
departure 
from  the 
resnlatioziB 
held  not 
justifiable. 
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would  have  been  inoreafled  and  not  diminislied  by  The 
Memnon  Blackening  her  speed  (q).  Where  it  is  possible  to 
comply  with  the  regulations,  Art.  27  would  be  no  excuse 
for  departing  from  them.  In  a  case  under  the  Trinity 
Bules  of  1840,  it  was  held  that  it  was  no  excuse  for  not 
observing  the  rules  that  the  night  was  very  dark,  and  that 
the  other  ship  was  not  seen  until  she  was  very  close  (r). 

Where  two  steamships  were  meeting  in  the  Thames  end 
on,  and  one  starboarded  in  order,  as  was  alleged,  to  clear  a 
barge,  in  the  absence  of  proof  that  the  starboarding  was 
necessary,  she  was  held  in  fault  for  a  collision  with  the 
other  steamship  («).  The  obligation  on  a  ship  which  seeks 
to  JTiBtify  a  departm«  from  the  regulations  is  heavy. 
She  takes  upon  herself  the  obligation  of  showing  both 
that  the  departure  was  necessary  in  order  to  avoid  imme- 
diate danger,  and  also  that  the  course  adopted  by  her  was 
reasonably  calculated  to  avoid  that  danger  {t). 

The  fact  that  a  steam  tug  had  a  heavy  ship  in  tow,  and 
a  strong  wind  and  tide  against  her,  was  held  not  to  justify 
her  departing  from  the  rule  requiring  her  to  keep  out  of 
the  way  of  an  approaching  sailing  ship  {u).  And  where 
a  large  steamship  of  1,356  tons  had  a  disabled  steamship 
of  1,495  tons  in  tow,  and  was  fast  to  the  latter  by  a  tow 
rope  and  chain  cables  of  such  length  that  from  the  bow  of 
the  towing  vessel  to  the  stem  of  the  other  was  nearly  a 
quarter  of  a  mile,  it  was  held  by  the  Privy  Council  that 
those  circumstances  did  not  justify  a  departure  from  the 
rule  requiring  steamships  to  keep  out  of  the  way  of  a 
sailing  ship  (a?). 

Two  steamships  on  crossing  courses,  both  making  for  a 
pilot  cutter,  must  keep  clear  of  each  other  by  observing 


(q)  The  Memnon f  6  Asp.  317  ;  in 
Dom.  Proo.  62  L.  T.  N.  S.  84. 
(r)  The  Flint,  6  Not.  of  Gas.  271. 
(«)  The  Concordia  and  The  Esther, 


{s)T 
I.E.  1 


A.  &  E.  93. 


Jenkins,  L.  R.  1  P.  0.  501. 

(«)  2%tf  ^Tamor,  L.  R.  3  A.  &  E. 
663. 

(x)  The  American  and  The  Syria, 
L.  R.  4  A.  &  E.  226 ;  on  a^^eal, 


{t)  The  Agra  and  The  Elizabeth    L.  R.  6  P.  G.  127. 
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the  regulations.     The  fact  that  they  are  both  making    ArtloieST. 
for  the  cutter  does  not  justify  the  steamship  with  the 
other  on  her  starboard  hand  in  neglecting  to  keep  out  of 
the  way  (y). 

A  sailing  ship  beating  to  windward  ahead  of  a  steamship 
is  justified  by  Art.  27  in  going  about  when  she  has  stood 
in  towards  a  sand  ahead  of  her  as  near  as  is  prudent, 
although,  except  for  the  danger  of  going  ashore,  it  would 
be  her  duty  to  keep  her  course  (z). 

It  seems  that  Art.  27  does  not  justify  a  departure  from 
the  regulations  on  the  ground  that  it  was  reasonable 
to  expect  that  the  force  of  the  blow  would  thereby  be 
diminished  (a). 

Where  a  collision  may  be  avoided  by  obeying  the  regu-  Convenience 
lations,  it  is  not  a  sufficient  excuse  for  departing  from  them  departing 
that  the  collision  might  with  equal  safety  and  more  con-  ^'^^^i® 
veniently  have  been  avoided  by  one  or  both  ships  departing 
from  the  regulations.     Thus,  where  a  steamship  sighted 
another  at  a  considerable  distance,  approaching  her  nearly 
end  on  and  a  little  on  her  starboard  bow,  it  was  held  that 
the  law  required  her  to  port,  and  that  she  was  in  fault  for 
starboarding,  although  by  porting  she  would  have  had  to 
cross  the  bows  of  the  other  ship  (b). 

If  a  ship  that  is  close-hauled  must,  in  order  to  avoid  a  A  ship 
collision,  either  luff  or  bear  up,  it  has  been  said  that  the  ^^a  luff 
more  prudent  course  for  her  is  to  luff,  if  possible,  "so  ^ff^^^®' 
as  thereby  to  stop  her  way,  and    mitigate  as   far  as  bearnp. 
possible  the  effects  of  a  collision,  if  a  collision  should  take 
place*'  (c). 


(y)  7%e  Ada  y.  The  Sappho^  1  A^p. 
Hiur.  Law  Gas.  475. 

is\  The  Ortcellf  tuprOf  p.  479. 

(a)  The  Khedive,  bApp,Cas.S76. 

(b)  The  Arazes  and  The  Black 
Trince,  15  Moo.  P.  C.  C.  122.  This 
case  was  decided  nnder  the  Act  of 
1854 ;  it  is  submitted  that  the  de- 
cision would  have  been  the  same 


nnder  the  existing  regnlations.  The 
obsOTvations  in  The  Arthur  Gordon, 
Lush.  270,  with  regard  to  the  duty 
of  a  sailing  ship  to  keep  out  of  the 
way  of  a  tug  and  her  tow  upon 
g^unds  of  conyenience,  must  be 
taken  with  caution. 

(e)  The  Agra  and  The  Elixabeih 
Jenkim,  L.  B.  1  P.  0.  501. 
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Artiole  S7. 

Neither  ship 
may  depart 
from  the 
regulations 
on  the  chanoe 
of  the  other 
obejing  them. 


Combined 
operation«of 
Art.  27  and 
Art.  28. 


Although  the  steps  which  the  regulations  require  two 
vessels  approaching  with  risk  of  collision  to  take  are  not 
necessary,  in  the  sense  that  a  collision  would  certainly  be 
avoided  by  only  one  of  the  vessels  obeying  the  regula- 
tions, the  law  must  be  obeyed  by  both.  A  vessel  depart- 
ing from  the  regulations  will  not  be  excused  on  the 
ground  that  the  collision  would  have  been  avoided  if  the 
other  vessel  had  not  disobeyed  the  law.  In  such  a  case 
Art.  23  is  no  justification  for  either  ship  in  departing 
from  the  regulations.  Thus,  where  two  steamships  were 
meeting  end  on,  and  a  collision  would  not  have  occurred  if 
either  had  put  her  helm  to  port,  both  were  held  in  fault  by 
the  Supreme  Court  of  the  United  States  {d). 

It  remains  to  be  decided  what  effect  Art.  28  has  upon 
the  application  of  Art.  27.  In  America,  where  a  "  whist- 
ling "  rule  similar  to  that  of  Art.  28  has  been  in  force  for 
many  years,  it  has  been  held  that  a  steamship  signalling 
to  another  that  she  intends  to  depart  from  l^e  regulations, 
and  departing  from  them,  is  not  in  fault  for  such  a  depar- 
ture if  it  was  agreed  to  by  the  answering  signal  from  the 
other  ship.  But  strict  proof  was  required  that  the  assent- 
ing signal  was  given  (e). 

It  would  probably  be  held  that  where  a  ship  is  hailed  by 
another  to  take  a  particular  course,  if  she  does  so  and  a 
collision  occurs,  the  latter  could  not  be  heard  to  say  that 
the  former  waa  wrong  for  departing  from  the  regula- 
tions (/). 


Article  88. 


Sound  Signals  for  vesseh  in  sight  of  on%  another. 

Article  28. 
The  tcords  "  short  blast "  used  in  this  Article  shall  mean  a 


Helm  signaU.  ^^^  of  about  one  second* s  duration. 


i: 


f^  The  America,  2  Otto,  432.  (/)  See    above,  p.  5,  and  oaaes 

[e)  The    Milwaukee,    1    Brown,      there  oited. 
Adm.  313. 
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TFhen  vessels  are  in  sight  of  one  anothery  a  steam  vessel    ^^^'^^  28. 
under  way  in  taking  any  course  authorized  or  required  by  these 
rules  shall  indicate  that  course  by  the  following  signals  on  her 
whistle  or  siren,  viz, : — 

One  short  blast  to  niean^  "  /  anh  directing  my  course  to 
starboard.^^ 

Two  short  blasts  to  mean,  "  /  am  directing  my  course  to 
port:* 

Three  short  blasts  to  mean, "  My  engines  are  going  full  speed 
astern.** 

This  Article  oorresponds  with  Article  19  of  the  Eegu- 
lations  of  1884 ;  but  it  differs  from  it  in  the  important 
substitution  of  "  shall  "  for  "  may,"  and  in  the  omission 
of  the  declaration  that  the  use  of  the  signals  is  optional. 

It  has  been  held  in  America,  where  a  similar  rule  has 
long  been  in  force,  that  a  steamship  cannot  by  her  whistle 
dictate  to  another  a  departure  from  the  regulations  {g). 
The  American  rules  require  an  answering  signal  to  be 
given.  If,  after  an  exchange  of  signals,  either  vessel 
departs  from  her  agreed  course,  she  is  held  in  fault  {h). 

The  Article  has  no  operation  in  a  fog  so  thick  that  the 
vessels  cannot  see  each  other.  It  would  probably  be  held 
that  a  vessel  is  not  in  sight  of  another,  within  the  meaning 
of  the  Article,  until  the  course,  or  at  least  the  heading,  of 
the  other  can  be  made  out. 

Failure  to  comply  with  the  **  whistling  "  rule  wiU  pro- 
bably bring  the  ship  within  the  penalty  of  67  &  58  Vict, 
c.  60,  s.  419. 

In  crowded  waters  the  rule  will  probably  be  a  fruitful 
source  of  litigation,  if  not  of  collision  (i). 


(^)  I%e  Milicaukee,  Brown,  Ad.       75. 
313.  (i)  Gf.  The  Susquehanna,  35  Fed. 

(A)  The  St.  John's,  42  Fed.  Rep.      Bep.  320. 
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No  tesaely  under  any  circumstances^  to  neglect  proper  pre^ 

cautions. 

Article  29. 

Artiol6  28.  Nothing  in  these  rules  shall  exonerate  any  shipy  or  the 
Proper  pre-  owner,  or  master^  or  crew  thereof^  from  the  camequetices  of 
^l!i^  V*"  ^^y  neglect  to  carry  lights  or  signals^  or  of  any  neglect  to 
in  all  oasee.   I  keep  a  proper  look-outy  or  of  the  neglect  of  any  precaution 

which  may  he  required  by  the  ordi)iary  practice  of  seamen^  or 

bf/  the  special  circumstances  of  the  case.  _ 

This  Artiole  is  identioal  with  Art.  24  of  the  iBegulations 
of  1884.  It  seems  difficult  to  attribute  to  it  any  legal 
effect.  It  was  inserted  in  the  regulations,  probably,  ex 
abundante  cauteld,  and  as  a  declaration,  not  to  be  overlooked 
by  seamen,  of  the  legal  consequences  of  negligence. 

The  duty  of  those  in  charge  of  a  ship  to  navigate  her 

with  due  regard  to  the  ordinary  rules  of  seamanship,  and 

under  special  circumstances  to  depart  from  the  regulations, 

Precautions     has  been  already  referred  to  (A).      What  is  required  of 

tS*ordina^     seamen  is  ordinary  skill  and  ordinary  intelligence ;  they 

practice  of       qj»q  j^ot  expected  to   foresee  and  provide  against  every 

seamen  which         ,  _  ,  .  . 

have  been  accident.  But  where  literal  compliance  with  the  regula- 
by  t?eb^.  tioiis  IS  not  enough  to  avoid  a  collision,  all  must  be  done 
that  a  seaman  of  ordinary  skill  and  intelligence  would  do 
to  keep  clear  of  the  other  ship  (/).  Where,  for  example,  an 
alteration  of  the  helm  is  not  enough,  the  helm  must  be 
assisted  by  lowering  the  peak  or  letting  go  the  fore- 
sheets  {m).  So,  a  vessel  has  been  held  in  fault  for  not 
backing  her  yards  (n). 

The  law  as  to  what  is  proper  care  and  skill  in  naviga- 

(k)  See   pp.   2,  236,  621,   uq.,  (m)  The  Zadjf  Aim$y  15  Jnr.  18; 

above.  The  Stranger y  6  Not.  of  Cas.  36,  38 ; 

(/)  The  Jeemond  and  The  Earl  of  The  Marpesia,  L.  B.  4  P.  C.  212 ; 

Elgin,  L.  R.  4  P.  C.  1 ;  The  City  of  The  Ulater,  1  Mar.  Law  Cas.  O.  S. 

Antwerp  and  The  Friedrich,  Inman  284 ;  The  Zadok,  9  P.  D.  114,  117. 

▼.  Beck^  L.  B.  2  P.  0.  25.  (n)  The  Jamety  Swab.  Ad.  55. 
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tion,  and  what  are  preoautions  required  by  the  ordinary    Article  89. 
practice  of  seamen,  is  illustrated  by  numerous  decisions, 
some  of  which  are  here  collected. 

First,  as  to  look-out :  If  a  ship  is  proved  to  have  been  Look-out. 
negligent  in  not  keeping  a  proper  look-out  she  will  be  held 
answerable  for  all  the  reasonable  consequences  of  her 
negligence.  Though  the  other  ship  has  no  lights,  it  is 
negligence  not  to  see  and  avoid  her  on  a  clear  night  {o) ; 
but  if  the  absence  of  look-out  clearly  had  nothing  to  do 
with  the  collision,  it  will  not  be  deemed  to  be  a  fault  con- 
tributing to  the  collision  {p). 

The  look-out  must  be  vigilant  and  sufficient  according 
to  the  exigencies  of  the  case.  The  denser  the  fog  and  the 
worse  the  weather  the  greater  the  cause  for  vigilance.  A 
ship  cannot  be  heard  to  say  that  a  look-out  was  of  no  use 
because  the  weather  was  so  thick  that  another  ship  could  a  I      j' 

not  be  seen  until  actually  in  collision.     In  TheMelhna  {q)^  C»/i  •  *•''**  '-  ^<':tu>  ■,- 
Dr.  Lushington  said : — "  It  is  no  excuse  to  urge  that  from      .»  .     .».-,    . , 
the  intensity  of  the  darkness  no  vigilance,  however  great,  — 

could  have  enabled  The  Mellona  to  have  descried  TM 
George  in  time  to  avoid  a  collision.  In  proportion  to  the 
greatness  of  the  necessity,  the  greater  ought  to  have  been 
the  care  and  vigilance  employed." 

In  ordinary  cases  one  or  more  hands  should  be  specially 
stationed  on  the  look-out  by  day  as  well  as  at  night.  They 
should  not  be  engaged  upon  any  other  duty ;  and  they 
should  be  stationed  in  the  bows,  or  in  that  part  of  the 
ship  from  which  other  vessels  can  best  be  seen  (r).  On  \ 
board  a  Mersey  ferry-boat  the  proper  place  for  the  look-  V  f^i^  a^-J 
out  was  said  to  be  on  the  bridge  between  the  paddle  v 
boxes  («).    When  passing  over  a  jBshing  ground  a  specially 

(o)  The  Viola f  69  Fed.  Bep.  632.  4  Moo.  P.  C.  0.  11 ;    The  Batavier, 

\p)  The   Dexter,  23  Wall.   69;  9  Moo.  P.  0.  0.  286;    The  Bold 

The  Farragut,   10  Wall.  337 ;  The  Bucdeughy  1  Pr.  Adm.  Dig.  144  ; 

Clarion,   27   Fed.   Rep.  128  ;    The  The  Glannibanta,  1  P.  D.  283 ;  The 

George  Murray,  22  Fed.  Bep.  117.  Belgenland,  6  Davis,  355;  see  The 

(q)  3  W.  Rob.  7,  13.  Morning  Light,  2  WaU.  560. 

(r)  The  Diana,  1  W.  Bob.  131 ;  (»)  The  Wirral,  3  W.  Rob.  66. 
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ArticU  88. 

Anchor 
watoh. 


Look-ont 
astern. 


vigilant  look-out  must  be  kept  to  avoid  fishing-boats  (/)• 
A  vessel  brought  up  in  a  frequented  channel  (u)  should 
have  an  anohor  watch  ready  to  sheer  her  clear  of  an 
approaching  vessel,  or  to  give  her  chain  (x).  For  a  large 
steamship  going  eleven  knots  off  Dungeness,  a  crowded 
part  of  the  English  Channel,  on  a  hazj  night,  the  Privy 
Council  considered  that  one  hand  on  the  look-out  was  not 
sufficient  (y) .  It  was  held  negligence  that  an  anohor  watoh 
was  not  kept  on  board  a  ship  at  moorings  in  the  river 
Tyne,  the  weather  being  bad  and  threatening  (2).  On 
board  a  steamship  in  daylight  in  the  Clyde,  the  pilot,  an 
officer,  and  a  hand  (not  properly  qualified  for  the  duty) 
were  held  to  be  a  sufficient  look-out  («). 

The  necessity  in  the  Thames  of  a  look-out  on  the  fore- 
castle head,  to  see  craft  low  in  the  water  under  the  ship's 
bows,  was  insisted  upon  in  T/te  Hallett  (6). 

Under  the  Begulations  of  1863  it  was  held  that  a  vessel 
was  not  necessarily  in  fault  for  not  keeping  a  look-out 
astern  on  a  clear  night;  although  if  she  sees  a  vessel 
approaching  her  astern  it  is  her  duty  to  warn  her  of  her 
danger  (c).     In  America  a  vessel  which  damaged  another 


(0  Ths  Robert  and  Ann  v.  The 
Lloyds,  Holt,  55. 

{u)  JBat  not,  it  seems,  elsevhere : 
The  M.  J,  MeCaldin,  35  Fed.  Rep. 
330 ;  The  Eraetut  Corning^  25  Fed. 
Rep.  672. 

(x)  8ee  Lwh  v.  Seward,  4  Car. 
&  P.  106;  Vanderplank  v.  Miller, 
H.  &  M.  169  ;  and  The  Richmond 
and  The  E.  ffeipershauaen,  63  Fed. 
Rep.  1020 ;  The  Guyandotte,  39  Fed. 
Rep.  576;  The  Altenower,  ib.  118; 
The  Ogemaw,  32  Fed.  Rep.  919; 
The  Erastus  Coming,  26  Fed.  Rep. 
672;  The  Oliver,  22  Fed. 'Rep.SiS; 
The  Rigaud,  11  Quebec  L.  R.  382  ; 
The  Master 8  and  TheRaynor,  Brown, 
Adm.  342  ;  The  Mareia  Tribou,  2 
Spragne,  17. 

iy)  The  Germania,  3  Har.  Law 
Gas.  O.  S.  269.  In  an  appeal  from 
the  judgment  of  aOonrt  of  Anqmry, 


BTupending  a  master's  certificate 
for  not  haying  set  two  men  on  the 
look-out  when  running  through  a 
roadstead,  the  judges  of  the  Ad- 
miralty Division  said  that  there 
was  nothing  in  the  cironmstanoee 
of  the  case  to  require  more  than 
one  man  on  the  look-out ;  and  they 
reversed  the  decision  of  the  Court 
of  Enquiry.  The  Mary  and  The 
Rowland,  Adm.  Ct.,  11th  July, 
1881;  cited  in  Hurton's  Wrack 
Enquiries,  p.  196. 

iz)  The  Fladda,  2  P.  D.  34. 

\a)  Clyde  Navigation  Oo.  r.  Bar* 
clay,  1  App.  Cas.  790,  798. 

{b)  Ad.  Div.  9th  August,  1887. 

U)  The  Earl  Spencer,  L.  R.  4  A. 
k  E.  431 ;  The  City  of  Brooklyn, 
1  P.  D.  276 ;  Kennedy  v.  The  Sar^ 
nuUian,  2  Fed.  Rep.  911. 
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by  moving  her  propeller  in  dock  was  held  in  fault  for  not  Article  29, 
having  a  look-out  astern  (d) ;  but  it  was  held  to  be  no 
negligence  for  a  small  "  stem- wheeler "  not  to  have  a 
look-out  astern,  having  regard  to  the  practice  in  New 
York  harbour  and  the  scanty  crew  carried  by  such 
boats  (e).  Under  the  existing  regulations  a  look-out 
astern  must  be  kept  in  order  to  comply  with  Art.  10  as  to 
showing  a  flare  or  stem  light  to  an  overtaking  vessel. 

It  is  the  duty  of  a  ship  v^ith  another  in  tow  to  keep  an 
especially  vigilant  look-out,  because  the  tow  cannot  always 
see  ahead  (/). 

A  vessel  brought  up  under  Delaware  breakwater  was 
(in  America)  held  solely  in  fault  for  a  collision  vnth  a 
ship  coming  in  for  shelter.  She  had  no  watch  on  deck, 
and  it  was  proved  that,  if  there  had  been  one,  the  collision 
might  have  been  avoided.  Apart  from  the  collision  itself, 
there  was  no  evidence  of  negligence  on  the  part  of  the 
vessel  under  way;  and  there  was  a  heavy  snowstorm 
about  the  time  she  came  in  (g). 

The  obligation  of  keeping  a  sharper  look-out  than  is 
ordinarily  required  by  law  may  be  cast  upon  a  ship  by  a 
local  rule  of  navigation.  In  the  Thames,  for  example,  a 
local  rule  of  navigation  requires  a  vessel,  before  rounding 
certain  points,  to  ascertain  whether  there  is  any  vessel 
approaching  her  in  the  opposite  direction  on  the  other  side 
of  the  point  (h). 

Where  a  vessel  in  a  river  ran  into  another  coming  out 
of  dock,  it  was  held  that  the  duty  of  the  look-out  was  to 
see  that  the  channel  was  clear ;  and  that  it  was  not  negli- 
gence on  his  part  not  to  have  reported  the  vessel  coming 
out  of  dock  (0. 

Where  to  keep  a  good  look-out  glasses  are  necessary,  it 

(d)  The  Nevada,  16  Otto,  154.  (ff)  The  Clara,  12  Otto,  200. 

(e)  MeFarland  v.  Selby  Smelting  {h)  The  Margaret,  9  App.  Gas. 
and  Lead  Co.,  17  Fed.  R^.  253.            873,  879. 

(/)  The  Jane  Baem,  27  W.  R.  (i)  The  Calabar,  L.  E.  2  P.  0. 

35.  238. 
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Americaa 
cases  as  to 
look-out. 


/.^ 


Artiel«28.  would  probably  be  held  negligence  not  to  use  them  (Ir). 
In  an  Amerioan  case  the  use  of  a  night-glass  on  board  a 
steamer  coming  into  harbour  was  held  to  be  necessary  (/). 

The  requirements  of  the  law  in  America  as  to  look-ont 
have  been  stated  in  many  oases  in  stringent  terms.  In 
The  Sunni/side  (m)  the  Supreme  Court  held  that  it  is  the 
duty  of  a  sailing  ship  to  watch  the  movements  of  an 
approaching  steamship,  in  order  that,  if  the  steamship  fails 
to  comply  with  the  law  and  keep  out  of  the  way,  she  may 
herself  be  able  to  avoid  a  collision. 

In  another  case  it  was  held  that  the  absence  of  a  look- 
out on  board  a  vessel  will  cause  her  to  be  held  in  fault  for 
a  collision,  unless  it  is  proved  that  the  other  ship  was  seen 
as  soon  as  it  was  possible  to  see  her,  and  that  the  proper 
steps  to  avoid  her  were  taken,  and  as  soon  as  it  was  possible 
to  take  them  (n). 

The  Supreme  Court  has  held  that  the  ofEcer  in  charge 

of  the  deck  is  not  a  sufficient  look-out.     For  a  first-class 

ocean  steamship  two  men  with  no  other  duty  to  perform 

constitute  a  proper  look-out.     They  should  be  stationed 

forward  in  the  ship's  bows  (o),  or  in  the  part  of  the  ship 

/  from  which  other  vessels  can  best  be  seen  (/?).     The  rule  i 

I    that  there  must  be  one  or  more  men  specially  stationed  on 

\  the  look-out,  and  that  the  officer  in  charge  or  the  man  at 

1  the  wheel  is  not  sufficient,  has  been  established  by  numerous 

\ca8es  (q). 

In  The  Ariadne  (r)  the  Supreme  Court  said  that  the 
rigour  of  the  requirement  as  to  an  efficient  look-out  rises 


{k)  See  Th^  Eibemia,  2  Asp. 
Mar.  Law  Gas.  454. 

{I)  The  Ville  du  Havre,  7  Bened. 
328 ;  but  see  The  Avon,  22  Fed. 
Bep.  905. 

(m)  1  Otto,  208.  Gp.  The  Mani- 
toba (a  case  of  two  steamahips),  15 
Dayis,  97,  supra,  p.  494. 

(n)  The  Atlae,  10  Blatdhf.  459. 

\o)  Chamberlain  Y.  Ward,  21  How. 


548,  570. 

(p)  The  Morning  Light,  2  WalL 
550. 

[q)  The  Northern  Indiana,  3 
Blatchf .  92  ;  The  Comet,  9  Blatchf . 
323 ;  The  Parkereburg,  5  Blatchf. 
247  ;  The  Douglae,  Brown,  Ad.  105 ; 
T?ie  Nabob,  ibid.  115 ;  The  Bloeeom, 
Oloott,  188. 

(r)  13WaU.  475. 
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aooording  to  the  speed  and  power  of  the  vessel  and  the    Article  29. 
chance  of  meeting  other  ships.     Thus,  a  vessel  entenDg  a 
harbour  at  night  should  have  all  the  crew  on  deck,  and 
keep  as  sharp  a  look-out  as  is  possible  («). 

It  has  been  held  by  the  Supreme  Court  that  the  absence 
of  a  look-out  was  not  excused  by  the  fact  that  it  was  day- 
time ;  that  all  hands  were  engaged  in  reefing  (t)  ;  or  that 
they  were  repairing  damage  caused  by  an  accident  (u). 
The  duty  of  ferry-boats,  and  of  vessels  crossing  the  track 
of  ferry-boats,  to  keep  a  specially  good  look-out,  has  been 
insisted  upon  in  many  cases  (x). 

Where  the  absence  of  a  look-out  in  no  way  contributed  to    /         . 
the  collision,  the  ship  will  not  be  held  in  fault  merely    rV    ^ 
because  there  was  no  look-out  (v).     But  aliter  where,  not- 
withstanding fault  in  the  other  ship  (carrying  away  of 
tiller  rope),  the  collision  might  have  been  avoided  by  a 
better  look-out  (2). 

A  vessel  under  way  must  have  on  board  a  sufficient  crew  Sofaoienoy  of 
to  work  her  for  the  voyage  on  which  she  is  engaged.     The  *^®  ^^^' 
crew  that  is  usual  under  the  particular  circumstances  will 
be  held  to  be  sufficient.     Thus,  two  hands  have  been  held 
sufficient  for  a  sailing  barge  in  the  Thames  {a).     When  in 
dock  or  harbour  she  should  be  provided  with  sufficient  ^ 

hands  to  tend  her,  having  regard  to  her  position,  the 
character  of  the  dock  or  harbour,  and  to  ordinary  changes 
of  the  weather  (6).  A  steamer  having  been  found  to  blame 
for  damaging  with  her  propeller  a  barge  that  was  properly 
moored  astern  of  her,  the  barge  was  held  also  to  blame  for 
having  no  one  on  board :  but  for  this  omission,  the  coUi- 

(«)  The  Seioto,  DavieB,  369.  tupra^  p.  446. 

(t)  Caiharim    ▼.    Biekintony    17  {jjf)  The  Fannie,  11  Wall.   238; 

How.  170;  Thorp  v.  Hammond,  12  The  Havana,  64  Fed.  Rep.  411. 

Wall.   408 ;    see  also   The  H.  P.  (z)  The  EiveredaU,  63  Fed.  Bep. 

Baldwin,  Brown,  Adm.  300.  286. 

(u)  WhUridge  t.  IHU,  23  How.  (a)  The  Minna,  L.  B.  2  A.  &  E. 

448  97 

(x)  The    America,    10    Blatohf.  \b)  The  ExeeUior,  L.  B.  2  A.  & 

166  ;  Inee  ▼.  Eatt  Boeton  Ferry  Co.,  E.  268 ;    The   FatrioUo   and    The 

106  MaaBach.  Bep.  149;  and  see  Mivalf  2  L.  T.  N.  S.  301. 
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Article  88.  sion  might,  perhaps,  have  been  avoided,  and  the  barge 
might,  at  any  rate,  have  been  beached,  and  the  damage 
diminished  {c).  In  The  Hornet  (d),  a  somewhat  similar 
case,  the  collision  was  in  Tilbury  (non-tidal)  dock,  and  the 
barge,  which  was  run  into  and  sunk  by  a'  tug,  was  held  to 
be  hee  from  blame,  though  no  one  was  on  board  her  at 
the  time  of  the  collision.  Where  a  new  ship  was  in  colli- 
sion on  her  trial  trip,  when  she  had  not  on  board  her  full 
complement  of  officers  and  crew,  she  was  not  therefore 
held  in  fault,  there  being  on  board  a  sufficient  crew  to  work 
her  (e).  It  is  negligence  for  the  officer  of  a  ship  at  moorings 
in  a  river  to  be  ashore  imnecessarily  when  the  weather  is 
bad  and  threatening  (/)  The  officer  in  charge  should  be 
always  on  deck  {g) ;  he  should  not  leave  the  deck  in  charge 
of  a  junior  officer  when  another  vessel  is  approaching,  so 
as  to  involve  risk  of  collision  (A)  ;  but  it  has  been  held  in 
America  that  it  is  not  negligence  for  the  officer  in  charge 
of  the  deck,  being  a  competent  man,  not  to  call  the  master 
when  another  ship  is  approaching  with  risk  of  collision  (i). 
Nevertheless  in  urgent  cases  it  is  prudent  to  do  so.  In 
the  case  of  a  collision  between  sailing  smacks,  it  being 
admitted  that  one  of  them  was  in  fault,  the  other  was 
held  to  be  aLso  in  fault  for  not  having  more  than  one  hand 
on  deck,  whereby  the  collision  might  have  been  avoided  ; 
this  decision,  however,  was  reversed  on  appeal,  and  the 
reversal  was  upheld  {k).  In  a  fog  there  should  be  strength 
at  the  helm  sufficient  to  alter  the  ship's  course  as  quickly 
as  possible  on  the  order  being  given  (/). 
Keeping  dear  A  vessel  under  way  is  bound  to  keep  clear  of  another  at 
^i^or  **        anchor.    The  rule  seems  to  be  the  same  in  all  cases  where 

{e)  The  Scotia,  6  A^p.  Mar.  Law  Independence,  Lush.  270. 
Cas.    541 ;      The   J)un8tanbarouffh,  (A)  The  Khedive  and  l%e  VooT" 

(1892)  P.  363,  note.  waarte,  6  App.  Gas.  876. 

id)  (1892)  P.  361.  (t)  The  Maverick,  75  Fed.  Rep. 

\e)  The  Clyde  Navigation  Co,  ▼.  845. 
Barclay,  1  App.  Gas.  790.  {k)  The  General  Gordon^  7  Ajsp. 

(/)  The  Kepler,  2  P.  D.  40.  Mar.  Law  Gas.  317. 

(^)  The  Arthnr  Gordon  and  The  {I)  The  Europa,  14  Jnr.  627. 
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one  of  the  ships  is  under  way  and  the  other,  though  not  at  Artiole  29. 
anchor,  is  for  any  other  reason  unable  to  keep  out  of  the 
way ;  as  where  she  is  fishing  and  fast  to  her  nets,  or  in 
stays,  or  disabled  {m)\  And  it  applies  though  the  ship  at 
anchor  is  brought  up  in  the  fair-way,  or  elsewhere  in  an 
improper  berth.  "It  is  the  bounden  duty  of  a  vessel  under 
way,  whether  the  vessel  at  anchor  be  properly  or  impro- 
perly anchored,  to  avoid,  if  it  be  possible  with  safety  to 
herself,  any  collision  whatever"  {n).  If  one  ship,  properly 
lighted  (if  at  night),  is  fast  to  the  shore,  or  lying  at 
established  moorings,  it  can  scarcely  happen  that  the  other 
would  not  be  held  in  fault  for  the  collision  (o).  But 
under  such  circumstances  she  must  not  be  allowed  to  steer 
with  her  head  or  stem  into  the  navigable  channel  (p). 
Where  a  steamship  in  the  daytime  ran  into  a  sailing  ship 
brought  up  in  a  river  500  yards  wide,  it  was  held  by  an 
American  Court  that  the  steamship  was  solely  in  fault, 
although  the  sailing  ship  was  riding  with  her  sails  up, 
sheering  about,  and  with  no  anchor  watch  {q). 

A  vessel  hove-to  has  not  the  privileges  of  a  ship  at 
anchor.  She  is  under  way,  and  in  case  of  risk  of  collision 
must  comply  with  the  regulations  so  far  as  she  is  able  to 
do  so.  She  must  not  rely  upon  the  other  ship  keeping 
out  of  her  way  (r). 

The  following  cases  illustrate  the  requirements  of  the  Ship  at  an- 
law  as  to  the  duty  of  a  ship  when  coming  to  an  anchor,  np^'or  getting 
when  brought  up,  and  when  getting  under  way  : —  linger  way. 

A  ship  in  bringing  up  must  not  give  another  a  foul  Foul  berth. 


(m)  See  aboye,  p.  35. 

(«)  Fer  Dr.  Lnshington  in  The 
Bataviefy  2  W.  Rob.  407 ;  and  see 
The  Dura,  1  Pritch.  Adm.  Dig.  174; 
The  Marcia  TrihoUy  2  Sprague,  17 ; 
but  see  Tf^e  KJobefihavn,  2  Asp.  Mar. 
Law  Cas.  213. 

(o)  See  The  Secret,  1  Asp.  Har. 
Law  Gas.  318  ;  and  Culbertson  v. 
Shato^  18  How.  684 ;  Fortevant  y, 

M. 


The  Fella  Donna,  Newb.  Adm.  610; 
The  Bridgeport,  7  Blatchf.  361  ;  14 
Wall.  116;  llhe  Granite  State,  3 
Wall.  310 ;  The  Helen  Cooper  and 
The  R,  Z.  Mabey,  7  Blatchf.  378. 

{p)  The  St,  Lawrence,  19  Fed. 
Hep.  328. 

TheFlanet,  Brown,  Adm.  124. 
')  Supra^  pp.  403,  453. 

N  N 
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Articld ».  berth.  "If  one  vessel  anchors  there,  and  another  here, 
there  should  be  that  space  left  for  swinging  to  the  anchor 
that  in  ordinary  oiromnstances  the  two  vessels  cannot  come 
together.  If  that  space  is  not  left,  I  apprehend  it  is  a  foul 
berth  "  (s).  In  an  American  case  it  was  held  that  a  ship 
at  anchor  is  entitled  to  have  room  to  swing,  not  only  with 
the  scope  of  cable  which  she  has  out  at  the  time  when  the 
other  ship  takes  up  her  berth,  but  with  as  long  a  scope  as 
may  be  necessary  to  enable  her  to  ride  in  safety  (t). 

If  a  ship  gives  another  a  foul  berth  she  cannot  require 
the  latter  to  take  extraordinary  precautions  to  avoid  a 
collision  (t/).  It  has  been  held  that  in  the  Mersey  a 
cable's  length  between  the  two  ships  is  a  clear  berth  {x). 
This,  however,  cannot  be  laid  down  as  a  general  rule,  for 
at  this  distance  a  laden  vessel  riding  to  the  tide  might,  in 
swinging,  come  dangerously  close  to  a  light  vessel  riding 
athwart,  the  tide.  And  not  only  must  a  vessel  not  bring 
up  so  close  to  another  as  not  to  give  her  room  to  swing,  but 
she  must  not  bring  up  in  such  a  place  that  she  endangers 
the  other  ship.  She  should  not  bring  up  directly  ahead,  or 
in  the  stream  of  another  ship,  having  regard  to  the  current 
and  also  to  prevailing  winds.  If  she  brings  up  directly  in 
the  hawse  of  another  ship,  or  elsewhere  in  the  neighbour- 
hood of  another  ship,  there  should  be  such  a  distance 
between  them  that  if  either  of  them  drives  or  parts  from 
her  anchors  she  may  have  the  opportunity  to  keep  clear  (y). 
Where  a  ship,  in  bad  weather,  took  up  a  berth  two  cables' 
length  to  windward  of  another,  in  an  anchorage  where 
there  was  plenty  of  room,  and  then  rode  with  only  one 
anchor  down  and  that  not  her  best,  she  was  held  in  fault 
for  a  collision  with  the  ship  to  leeward,  against  which  she 

(«)  Per  Dr.  Luflhington  ia  The  (x)  The  FrineeUm,  3  P.  D.  90. 

Northampton^  1  Spinks,  152,  160.  (y)  The   Cumberland    (Vice -Ad. 

(0  TheQueenoftheJEastajidThe  Court,  Lower    Canada),    Stuart's 

Calypso,  4  Bened.  103.  Rep.  (1858),  p.  75  ;  The  Egyptiem^ 

(u)  The  Vivid,  1  Asp.  Mar.  Law  1  Mar.  Law  Cas.  O.  S.  358. 
Oas.  601. 
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was  driven  when  her  cable  parted  in  a  heavy  squall  (2).    Article  28. 
Where  a  vessel  gave  another   a  foul  berth,  and  subse- 
quently drove  against  her  in  a  hurricane,  it  was  held  to  be 
an  inevitable  accident  (a). 

If  a  vessel  takes  up  a  berth  alongside  another  where  she 
takes  the  ground  and  falls  over  and  injures  the  other,  she 
will  be  held  in  fault  (b),  A  vessel  voluntarily  taking  up 
such  a  berth  in  a  dock  does  so  at  her  own  risk  (c).  So 
where  two  colliers  were  beached  near  each  other  for  the 
purpose  of  discharging  cargo,  it  was  held  that  it  was  the 
duty  of  the  last  comer  to  moor  head  and  stem,  and  in  such 
a  way  as  not  to  foul  the  other  when  the  wind  shifted  (rf)« 

In  coming  to  an  anchor  caution  must  be  used  not  to  Coming  to 
io jure  or  embarrass  other  ships.  A  vessel  rounding-to,  so  *^  a^^^r. 
as  to  bring  her  head  upon  tide,  should,  before  altering  her 
helm,  look  roimd  and  see  that  all  is  clear,  and  that  her 
manoeuvre  will  not  endanger  other  ships  {e).  The  omis- 
sion to  warn  a  ship  astern  of  her  intention  to  bring  up  has 
been  held  neglect  of  a  "  precaution  required  by  the  special 
circumstances  of  the  case  "  (/). 

A  ship,  having  lost  one  anchor  off  Dungeness,  in 
attempting  to  bring  up  in  the  Downs  lost  her  second 
anchor,  and  drove  foul  of  another  vessel.  It  was  held 
that,  the  weather  being  heavy,  she  was  in  fault  for  at- 
tempting, with  only  one  anchor,  to  bring  up  ahead  of 
another  vessel  without  the  assistance  of  a  tug  which  she 
might  have  taken  {g). 


(z)  The  Volcano,  2  W.  Rob.  337 ; 
The  Maggie  Amutrong  and  T?^  Blue 
Bell,  2  Mar.  Law  Cas.  O.  8.  318. 

(a)  The  Innisfail  and  The  Secret, 
36  L.  T.  N.  S.  819. 

(b)  The  Indian  and  The  Jeetie, 
12  L.  T,  686 ;  The  Oeorge  and  The 
Lidskjalf,  Swab.  Adm.  117;  The 
America,  38  Fed.  Rep.  256  ;  The 
Addie  Schlaefer,  37  Fed.  Rep.  382 ; 
The  Behera,  6  Fed.  Rep.  400. 

ie)  The  Fatriotto  and  The  Rival, 
2  L.  T.  N.  S.  301. 


(i)  The  Vivid,  1  Asp.  Mar.  Law 
Cas.  601. 

{e)  The  Cere»,  Swab.  Adm.  250  ; 
The  Shannofi,  I  W.  Rob.  463 ;  The 
Philotaxe,  37  L.  T.  N.  S.  540. 

(/)  The  Philotaxe,  2  Ajsp.  Mar. 
Law  Cas.  512  ;  and  see  Tlte  Queen 
Victoria,  7  Asp.  Mar.  Law  Cas.  9 ; 
The  Helen  Keller,  50  Fed.  Rep. 
142,  eupra,  p.  511. 

{g)  The  Annot  Lyle,  6  Asp.  Mar. 
Law  Cas.  50. 
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In  ooming  to  an  anchor  in  a  crowded  roadstead  or  har-- 
hour,  proper  care  must  be  used  to  shorten  sail  in  time,  and 
not  to  run  in  at  too  great  speed.  A  vessel  running  into 
Stangate  Creek,  in  the  Medway,  was  held  in  fault  for  a 
collision  caused  by  her  running  in  under  too  great  a  press 
of  sail  (A). 

Where  a  ship  delayed  taking  up  her  berth  xmtil  night, 
and  in  consequence  of  the  darkness  injured  another,  she 
was  held  in  fault  for  not  having  brought  up  by  daylight, 
when  she  might  have  done  so  in  safety  (i*). 

Where,  in  Hong  Kong  harbour,  a  collision  might  have 
been  avoided  if  the  starboard  anchor  had  been  let  go,  and 
it  could  not  be  let  go  because  it  was  unshackled,  it  was  held 
to  be  negligence  not  to  have  had  the  anchor  ready  (k). 

By  Art.  14  of  the  Convention  contained  in  the  first 
schedule  to  the  Sea  Fisheries  Act,  1883  (46  &  47  Vict, 
c.  22),  it  is  illegal  for  a  fishing  boat  to  bring  up  between 
sunset  and  sunrise  on  groimd  where  drift-net  fishing  is 
actually  going  on.  This  Article  applies  only  in  the  waters 
and  to  the  vessels  mentioned  in  the  Act  (/). 

After  coming  to  an  anchor,  those  on  board  must  show 
proper  skill  and  seamanship  in  keeping  their  vessel  from 
driving  and  endangering  other  craft.  If  a  ship  parts  from 
her  anchor,  when  with  proper  care  she  might  have  ridden 
in  safety,  and  drives  against  another  vessel,  the  collision 
will  be  held  to  have  been  caused  by  the  negligence  of  the 
former,  although  after  parting  from  her  anchor  the  colli- 
sion was  inevitable,  and  all  was  done  that  could  be  done 
to  avoid  it.  If  she  drives  from  her  anchor  in  consequence 
of  her  yards  not  having  been  sent  down,  or  because  she 
was  not  tended  or  made  properly  snug,  she  will  be  held  in 


{h)  The  Neptune  the  Second,  1  Dod. 
467  ;  The  Secret,  1  Asp.  Mar.  Law 
Cas.  548 ;  The  Earl  Spencer,  L.  R. 
4  A.  &  E.  431 ;  The  Meuten^  Brown, 
Ad.  436. 

(f)  The  Egyptian^   1  Mar.  Law 


Cas.  O.  S.  368 ;  1  Moo.  P.  C.  0. 
N.  S.  373. 

{k)  The  City  of  Feking,  14  App. 
Cas.  40. 

(/)  See  further,  as  to  this  Act, 
tupra,  Art.  9. 
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fault  (m).  Where  it  is  customary  and  prudent  to  moor,  a  Article  £9. 
vessel  neglecting  to  do  so  will  be  held  in  fault  (n)  ;  a  foul 
anchor  wiU  not  excuse  her  (o).  The  duty  to  keep  an 
anchor  watch  has  been  abready  referred  to  (p).  If  a  vessel 
at  anchor  can  avoid  a  collision  by  the  use  of  her  helm,  she 
will  be  held  in  fault  if,  having  the  opportunity  to  do  so, 
she  does  not  sheer  clear  (q) ;  but  the  proof  must  be  clear 
that  the  sheer  would  have  avoided  the  collision  (r). 

If  a  ship  drives  from  her  anchor  or  parts  her  chain,  and 
a  collision  may  be  avoided  by  employing  a  tug  which  is 
available,  it  is  negligence  not  to  employ  her  («). 

Where  a  ship  gave  another  a  foul  berth  in  the  Downs, 
and  drove  against  her  in  a  gale  of  wind  while  riding  at 
single  anchor  with  forty-five  fathoms  of  chain,  it  was  held 
that,  although  the  other  vessel  drove  also,  she  was  herself 
solely  to  blame  {t). 

Insufficient  ground  tackle,  or  riding  by  a  single  anchor 
when  there  should  have  been  two  down,  or  failure  to  drop 
a  second  anchor  when  driving  {u),  vdll  make  a  ship  liable 
for  a  collision  so  caused  {v).  A  tug  in  charge  of  an  un« 
wieldy  tow  of  car  floats  in  New  York  harbour  was  over- 
powered by  her  tow  in  a  heavy  squall,  and,  having  let  go 
her  anchor,  which  did  not  hold,  she  drove  against  a  third 
ship.  It  was  held  that  she  was  in  fault  for  not  having  an 
anchor  that  would  hold  her  {x).  The  ship  must  be  duly 
tended  while  at  anchor.     A  ship  which  goes  foul  of 


(m)  The  ZxeelnoTj  L.  R.  2  A.  & 
E.  268;  The  Christiana,  7  Hoo. 
P.  C.  C.  160. 

(«)  The  Gipsey  King,  2  W.  Rob. 
637. 

(o)  HattorfY.  Mayor,  ^e..  City  of 
New  York,  64  Fed,  Rep.  869. 

ip)  Supra,  p.  640. 

\q)  See  eupra,  p.  38. 

(r)  The  Howard  B,  Peek,  48  Fed. 
Rep.  334. 

(«)  The  Arran,  9  Quebec  L.  R. 
278 ;  and  see  The  Annot  Lyle,  p.  647, 
supra. 


(^  The  Maggie  Armstrong  v.  The 
Blue  Bell,  2  Mar.  Law  Gas.  O.  S. 
318,  319. 

(w)  The  Mary  Fraser,  26  Fed. 
Rep.  872. 

(v)  The  Massachusetts,  1  W,  Rob. 
371 ;  The  Despatch,  14  Moo.  P.  0. 0. 
83 ;  The  Volcano,  2  W.  Rob.  337 ; 
and  see  The  William  Lindsay,  L.  R. 
6  P.  0.  338 ;  Allen  v.  Quebec  Ware- 
house Co.,  12  App.  Gas.  101. 

(x)  The  J.  R.  Butter,  36  Fed. 
Rep.  366. 
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Artieto».  another  through  improperly  breaking  her  sheer  will  be 
held  in  fault  (y).  Where  a  ship  was  riding  in  an  open 
and  crowded  roadstead  in  blowing  weather,  without  having 
sent  down  her  top-gallant  and  main-royal  yards,  she  was 
held  in  fault  for  a  collision  caused  by  her  driving  (s).  If 
a  ship  in  a  dock  or  harbour  subject  to  the  Harbours,  Docks, 
and  Piers  Glauses  Act,  1847,  is  insufficiently  moored,  after 
notice  from  the  harbour-master  to  provide  proper  fasts,  she 
incurs  a  penalty  of  10/.  (a).  It  has  been  held  negligence 
not  to  increase  moorings  where  the  state  of  the  weather 
required  it  (J). 

It  was  held  in  America  that  a  vessel  in  a  gale  of  wind, 
with  another  brought  up  near  her,  was  in  fault  for  not 
taking  timely  precautions  for  avoiding  a  collision  caused 
by  the  other  driving  on  her  (c).  In  another  American 
case  (d)  it  was  held  that  where  a  ship  at  anchor  drives 
and  comes  into  collision  with  another  at  anchor,  the  burden 
is  on  the  former,  alleging  inevitable  accident,  to  prove 
that  she  had  a  proper  watch  on  deck,  that  she  discovered 
the  dragging  at  once,  that  she  took  proper  measures  to 
prevent  it,  and  that  her  groimd  tackle  was  sufficient. 

A  vessel  that,  by  dragging  her  anchors,  gives  another 
a  foul  berth,  cannot  require  the  latter  to  shift.  She 
must  herself  get  under  way  (^),  or  slip.  It  will  be 
no  excuse  that  her  cables  were  shackled  so  that  she  could 
not  slip  (/). 

If  a  ship  is  brought  up  by  her  own  people,  or  by  a 
compulsory  pilot,  in  an  improper  berth,  so  as  to  endanger 
other  ships,  she  must  be  shifted  and  taken  to  a  proper 
berth  as  soon  as  possible  (g).    Where  a  ship  was  compelled 

(y)  See  The  Peerless,  Lush.  30.  290;  The  LouUiana,  3  WaU.  164. 

\z)  The  Christiana,  7  Moo.  P.  0.  {e)  The  Sapphire,  11  Wall.  164. 

0.  160;  and  see  The  Ruby  Queen,  Id)  The  Dutchess,  6  Bened.  48. 

Lufih.  266;   The  Excelsior,  Jj.'Bi,  2  {e)  The   Wallace,  41   Fed.   Hep. 

A.  &  E.  268.  894. 

(a)  10  &  11  Vict.  0.  27,  8.  61.  (/)  The  Gevalia,  39  Fed.  Rep.  47. 

{b)    The   John   Barley  and    The  (^)  The  fFobum  Abbey,  3  Mar. 

^«;/iamIV;/,2Mar.Law0a8.O.S.  Law  Gas.  O.  S.  240.    As  to  the 
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to  shift  her  herth  in  bad  weather,  owing  to  her  having  only    Article  29. 
one  anchor  down,  and  in  doing  bo,  although  proper  pre- 
cautions  were  taken,  she  came  into  collision,  it  was  held 
that  she  was  in  fault  for  the  collision,  because  of   her 
original  neglect  in  riding  to  a  sLagle  anchor  (A). 

A  ship  in  New  York  harbour  was  lying  at  a  wharf  with 
her  stem  projecting  into  the  slip  of  a  ferry-boat.  She 
was  warned  of  her  danger  and  did  not  shift.  It  was  held 
that  the  ferry-boat  was  not  in  fault  for  a  collision  which 
followed,  the  feny-boat  having  done  her  best  to  avoid 
it  (/).  In  another  case,  a  ship  moored  to  a  wharf  so  that 
her  bows  projected  into  a  fair- way,  narrowing  it  but  not  so 
as  to  prevent  other  ships  using  it.  Another  ship  subse- 
quently  moored  to  the  opposite  wharf,  so  as  to  block  the 
fair-way.  A  third  ship  attempted  to  enter  and  fouled  the 
first  ship.  It  was  held  that  the  first  ship  ought  to  have 
shifted  her  berth  after  the  second  ship  made  fast  to  the 
wharf,  and  that  she  and  the  third  ship  were  both  in 
fault  (k). 

It  was  held  negligence  in  a  ship  in  threatening  weather 
to  ride  to  a  buoy  in  the  river  Tyne,  with  her  chain  cables 
unbent  and  with  no  anchor  ready  to  let  go  in  ease  of  part- 
ing from  the  buoy.  Even  in  such  situations,  if  the  weather 
is  threatening  or  there  is  cause  for  special  precautions,  an 
anchor  watch  must  be  kept  and  hands  enough  must  remain 
on  board  to  tend  the  ship  (/). 

As  a  general  rule,  a  ship  cannot  take  up  or  keep  a  berth 
by  mooring  a  buoy  at  a  particular  spot.  It  has  been  sug- 
gested that  in  pcurticular  localities  there  may  be  a  custom 
enabling  her  to  do  so  (m).     Sed  qu. 

duty  of  the  master  to  shift,  al-  {k)  The  Margaret  J,  Sanford^  37 

though  the  pilot  is  on  board,  if  Fed.  Bep.  148 ;  The  Mary  Bowell, 

he  is  no  longer  in  charge,  see  S.  C,  36  Fed.  Bep.  698. 
p.  256,  supra,  (/)  The  Fladda,  2  P.  D.  34  ;  The 

(h)  The  DeepaUhy  3  L.  T.  N.  S.  Kepler,  2  P.  D.  40.   As  to  the  duty 

219 ;  14  Moo.  P.  G.  0.  83.  to  have  chains  bent,  see  The  City  of 

(«)  Tihe  CityofLynny  11  Fed.  Eep.  JPekiny,  14  App.  Gas.  40. 
339.  {m)  The  Vivid,  I  Aap.  Mar.  Law 

Caa.  601. 
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Artiele  98.  The  parting  of  a  oable,  the  giving  way  of  a  buoy  to 
which  the  ship  was  moored,  and  the  jamming  of  the  cable 
on  the  windlass  on  letting  go  the  anchor,  have  been  held 
to  be  inevitable  accidents  (»). 

Making  fast  to  another  vessel,  instead  of  to  the  shore, 
has  been  held  to  be  negligence  (o) ;  and  a  vessel  that  did  so 
has  been  held  liable  for  damage  caused  by  both  going 
adrift  (p). 

Where  a  ship,  A.,  was  made  fast  to  another,  B.,  and  B., 
in  getting  under  way,  injured  A.,  it  was  held  in  America 
that  B.  was  in  fault,  although  the  accident  might  have 
been  caused  partly  by  the  lines  by  which  A.  was  made 
fast  to  B.,  and  which  A.  had  not  let  go  when  desired  to 
do  so  by  B.  It  was  held  to  be  negligence  in  B.  to  have 
got  under  way  without  seeing  that  the  lines  were  let  go  (q). 
And  so,  in  England,  a  steamer  was  recently  held  in  fault 
for  injuring,  by  the  movement  of  her  propeller,  a  barge 
that  was  properly  moored  astern  of  her  (r). 

By  direction  of  a  wharfinger  a  lighter  was  made  fast  to 
the  wharf  at  a  particular  berth,  and,  in  order  to  make  room 
for  her,  a  schooner  was  ordered  to  shift.  The  lines  by 
which  the  lighter  was  made  fast  were  slacked  by  the 
surging  caused  by  a  passing  steamer,  and  the  lighter  struck 
the  schooner.  It  was  held  that  both  the  lighter  and  the 
schooner  were  in  fault ;  the  lighter  for  not  having  made 
fast  properly,  and  the  schooner  for  mooring  too  dose  to  the 
lighter  (s). 

In  harbours  and  waters  where  there  are  local  rules,  or 
an  established  custom  as  to  the  proper  anchorage  ground, 
a  vessel  would  be  held  in  fault  for  a  collision  caused  by 
her  bringing  up  elsewhere.  But  if  she  were  compelled  to 
bring  up  and  continue  to  lie  in  the  fair- way  it  woidd  be 


Dgup 


lair- 


Brin, 

in  a  lair-waj 

or  improper 

place. 


(n)  SeeM</7ra,  pp.  10,11,195,269. 

(o)  The  Atlas,  2  Mar.  Law  Cas. 
O.  S.  Dig.  1480. 

{p)  Fangbum  v.  Ounn,  4  Fed. 
Kep.  36, 


[q)  The  Thornton,  2  Bened.  429. 

(r)  7%<f5(ro<ta,63L.T.N.S.324. 

(«)  The  Qrempoint,  18  Fed.  Bep. 
186. 
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otherwise  (t).  Thus,  where  a  steamer,  while  going  up  the  Article  29. 
Thames  on  a  flood  tide,  was  compelled  by  the  density  of 
the  fog  to  anchor  in  the  fair-way  contrary  to  the  Thames 
regulations,  and  the  fog  continued  such  that  there  was  no 
reasonable  opportunity  of  moving  her,  she  was  held  free 
from  blame  for  collision  with  another  steamer  coming  up 
after  her  (w).  If  there  is  no  rule  or  custom  requiring  her 
to  bring  up  out  of  the  fair-way  she  may  anchor  there, 
although  directly  in  the  track  of  ships.  Thus,  a  yessel 
brought  up  in  the  Mersey  directly  in  the  track  of  the  ferry 
steamers  was  held  not  to  be  in  fault  for  lying  there  {x). 
In  America  it  is  held  that  if  a  vessel  does  bring  up  in  the 
track  of  ferry-boats,  as  she  is  at  liberty  to  do,  she  must 
keep  a  vigilant  look-out  and  warn  the  ferry-boat  of  her 
position  (y). 

The  obligation  on  a  ship  under  way  to  keep  clear  of 
another  at  anchor,  as  before  stated  (2),  applies  although 
the  ship  at  anchor  is  in  an  improper  berth.  And  a  vessel 
brought  up  in  a  berth  which  is  improper  only  in  the  sense 
that  it  is  an  exposed  and  dangerous  position  does  not 
thereby  contribute  to  a  collision  caused  by  another  ship 
negligently  driving  into  her  {a).  But  when  a  barge  in  the 
Thames  was  brought  up  in  an  exposed  position,  and  was 
sunk  partly  by  the  swell  of  a  passing  steamer,  it  was  held 
that  the  negligence  in  bringing  up  where  she  was  exposed 
to  the  steamer's  wash  partly  caused  the  loss,  and  the  suit 
against  the  steamship  was  dismissed  {b). 

A  vessel  at  anchor  is  not  justified  under  all  ciroumstctnces  Slipping 
in  holding  on  when  by  slipping  she  could  avoid  a  collision.  oolMon.* 
A  vessel  in  Falmouth  harbour  was  driving  in  a  gale  of 

(t)  The  J^'obmhavn,  2  Asp.  Mar.  528  ;  The  Eudton,  6  Bened.  206  ; 

Law  Gas.  213  ;  and  see  The  Clarita  The  Exchange,  10  Blatchf .  168 ;  and 

and  The  Clara,  23  Wall.  1.  see  supra,  p.  446. 

(u)  The  Aguadillana,  6  Asp.  Mar.  {z)  Supra,  pp.  85,  42. 

Law  Gas.  390  (a)  The  Despatch,  3  L.  T.  N.  S. 

(x)  The  Lancashire,  L.  B.  4  A.  &  219  ;  14  Moo.  P.  G.  G.  83r 

E.  198.  {b)  The  Duke  of  ComwaU,  1  Pr. 

(y)  The  D.  S.  Gregory,  6  Blatchf.  Adm.  Big.  p.  201. 
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wind  towardfl  the  breakwater.  She  oould  have  avoided  the 
breakwater  by  slipping  from  her  anchor  and  getting 
under  way.  She  did  not  slip  in  time,  went  ashore,  and 
did  injury  to  the  breakwater.  It  was  held  that  she  was 
liable  for  the  damage  beoause  of  her  neglect  in  not  slipping 
in  time  (c). 

A  yessel  getting  under  way  unnecessarily  in  bad  weather, 
with  a  number  of  other  ships  about  her,  would  probably  be 
held  in  fault  for  a  collision  which  would  not  have  occurred 
if  she  had  lain  fast  (d).  So,  a  ship  getting  her  anchor  in 
a  strong  tide,  which  necessarily  carried  her  across  the  bows 
of  ships  bound  into  harbour,  was  held  in  fault  for  tripping 
her  anchor  at  the  moment  when  other  ships  were  crossing 
her  as  she  drove  (e).  The  duty  of  a  heavy  ship  to  exer- 
cise more  than  ordinary  caution  in  getting  under  way,  and 
of  other  ships  to  keep  clear  of  her,  has  been  insisted  upon 
by  the  American  Courts  (/). 

A  vessel  which  was  moved  from  one  dock  to  another  by 
a  tug  at  night  was  held  in  fault  for  a  collision  with  a  ship 
at  anchor.  It  was  held  that  under  the  particular  circum- 
stances she  had  no  right  to  be  under  way  at  all  {g). 

In  The  John  Fenunck  (A),  it  was  held  to  be  the  duty  of  a 
vessel  casting  off  from  her  moorings  at  night  to  warn  an 
approaching  vessel  by  exhibiting  a  light. 

In  America,  it  has  been  held  that  a  ferry  steamer  start- 
ing from  her  slip  when  there  was  another  vessel  in  her  way 
which  she  ought  to  have  seen  (t),  or  a  vessel  which  she 
knows  to  be  brought  up  in  her  track,  but  which,  owing  to 


{e)  The  Uhla,  3  Mar.  Law  Gas. 
O.  S.  148;  of.  The  Sapphire,  11 
WaU.  164 ;  The  Gevalia,  39  Fed. 
.Eep.  47. 

(d)  The  Carrier  Dove,  Br.  &  Lush. 
113  ;  The  Julia  M.  Ealloek,  1 
Sprague,  639 ;  G'Neil  v.  Scare, 
2  Sprague,  52;  Ihe  Thomtoti,  2 
Bened.  429.  The  last  tliree  are 
American  decisioxis. 


(e)  The  John  S.  Smith,  27  Fed. 
11^.  398. 

(/)  Ihedtyo/Parie^UBhitcht 
531;  The  Hudton  City,  38  Fed. 
B«p.  446  ;  The  Greenpoint,  31  Fed. 
Rep.  231  (fenr  boat  whose  view 
was  obstructed  by  car  float). 

{ff)  The  Borueeia,  Swab.  Adm.  94. 

(h)  L.  R.  3  A.  &  £.  500. 

(i)  The  Columbue,  Abbott,  384. 


GETTING  UNDER  WAY — GOING  ABOUT. 


555 


a  heavy  snow  squall,  she  cannot  see  (A:),  is  in  fault  for  a    Article  29. 
collision  with  the  vessel  riding. 

A  tug  salvor  started  to  tow  to  sea  a  yacht  brought  up 
on  a  lee  shore,  without  getting  up  the  yacht's  anchor.  The 
anchor  fouled  that  of  another  yacht,  which  consequently 
drove  ashore  and  was  damaged.  It  was  held,  in  America, 
that  the  tug  was  liable  (/). 

A  schooner,  not  being  able  to  get  her  anchor,  set  her 
sails  to  break  it  out  of  the  ground.  In  consequence  of 
having  her  canvas  set,  she  fouled  another  schooner  at 
anchor.  She  was  held  in  fault ;  and  the  crew  of  the  other 
schooner  not  to  be  in  fault  for  not  giving  her  chain,  which 
might  have  avoided  the  collision  (m). 

In  shifting  berth  in  dock  or  elsewhere,  if  check  lines 
are  necessary  to  control  the  shipway  in  a  high  wind,  it  is 
negligence  not  to  use  them  (n). 

If  a  vessel  rides  by,  or  makes  fast  to,  or  runs  foul  of ^  Riding  by  a 
any  lightship  or  buoy,  in  addition  to  the  obligation  to    ^      ^^' 
make  good  aU  damage,  she  incurs   a  penalty  of   fifty 
pounds  (o). 

A  vessel  in  stays — "  in  irons  " — is  almost  as  helpless  for  ship  in  stays ; 
the  purpose  of  keeping  out  of  the  way  of  another  as  a  ship  ^1^^  gow 
at  anchor.     It  is  the  duty  of  other  ships  to  keep  clear  of  about, 
her.     Before  going  about  it  is  the  duty  of  those  on  board 
^'to  take  a  due  look  round  beforehand  to  ascertain  that 
no  ship  is  in  the  neighbourhood   likely  to  come  upon 
them"(/>). 

If  weather  permits,  a  ship  must  have  such  canvas  on 
her  that  she  can  be  kept  under  command  and  be  able 
to  stay  (q).    Upon  similar  grounds,  it  would  seem  to  be 


{k)  The  Boekaway,  26  Fed.  Rep. 
775 ;  I7ie  Oreffory,  6  Blatchf.  628. 

(/)  The  Addie  B.,  43  Fed.  Rep. 
163. 

(w)  The  Melvitm,  43  Fed.  Rep.  77. 

(w)  The  Brxtith  Empire,  24  Fed. 
Rep.493 ;  and  cases  euprUy  p.  266  (o). 

(o)  67  ft  68  Viet.  c.  60,  s.  666. 


{p)  The  Sea  Nymph,  Lnsh.  23 ; 
see  also  The  Ida  and  The  Wasay  2 
Mar.  Law  Gas.  O.  S.  414  ;  The 
Allan  and  The  Flora,  ibid,  386;  The 
Eleanor  and  The  Alma,  ibid.  240 ; 
The  Bolderaa,  Holt,  205 ;  The  New- 
burgh  and  The  Oscar,  Holt,  231. 

(q)  The    Stirlingshire    and    The 
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Article  88.  negligence  in  a  ship  to  be  hoye-to  unnecessarily  in  the 
track  of  ships,  a  vessel  hoye-to  being  almost  helpless,  and 
therefore  an  obstruction  to  the  navigation  (r). 

It  has  been  held  by  the  Privy  Council  that  a  ship  should 
not  wear  without  reason  when  she  can  stay ;  and  a  ship 
has  been  held  in  fault  for  a  collision  with  another  astern 
when  she  wore  unnecessarily  (s).  In  America  a  schooner 
wearing  so  close  ahead  of  another  ship  that  the  latt^ 
could  not  clear  her  was  held  in  fault  {t), 

Miflsing  stays.  If  a  vessel  misses  stays  the  duty  of  those  on  board  is  to 
get  her  under  command  again  as  soon  as  possible  (t/). 

Ships  working      Where  it  is  the  duty  of  a  ship  imder  the  regulations  to 

in  oompfuij.  ^^^^P  0^*  ^^  ^^^  "^^Jj  st®  should  not  stand  so  close  to  the 
other  ship,  before  going  about,  that  if  she  misses  stays  a 
collision  must  take  place.  It  will  be  no  excuse  that  she 
was  struck  by  a  squall  while  in  the  act  of  going  about  (;r). 
A  full-rigged  ship,  with  the  wind  aft,  meeting  a  brig  and 
a  schooner,  both  close-hauled  on  the  starboard  tack,  came 
into  collision  with  the  brig,  owing  to  the  sudden  and 
unexpected  going  about  of  the  schooner.  It  was  held  that 
she  ought  not  to  have  stood  so  close  to  the  other  ships  as  to 
make  a  collision  inevitable  if  either  of  them  went  about  (y). 
So,  a  sailing  ship  is  in  fault  if  she  goes  about  unnecessarily 
under  the  bows  of  a  steamship  (z). 

Where  two  ships  are  turning  through  a  narrow  channel, 
one  astern  of  the  other  and  on  the  same  tack,  the  duty  of 
the  stemmost  ship  is  to  keep  a  good  look-out,  and  be  ready 
to  go  about,  if  necessary,  the  instant  the  other  goes  about, 
so  as  not  to  risk  a  collision  by  standing  on  while  the  other 

Africa,  2  Mar.  Law  Cas.  O.  S.  Bob.  152 ;  Th4  Lake  St,  Clair  and 

Dig.  672  ;    The  Falkland  and  The  The  Underwriter,  3  Asp.  Mar.  Law 

Navigator  J  Br.  &  Lush.  204.  Cas.  361. 

(r)  See  supra,  p.  453.  (x)    The    Singtton-by'Sea,    ubi 

(«)  The  Falkland  and  The  Navi-  supra;    The  Plate  and  The  Flfrse- 

gator,  ubi  supra.  veranee^  Holt,  262. 

(0  Th«  Sojcoftia,    2   Mar.    Law  (v)  The  Mobile^  Swab.  Adm.  69 ; 

Cas.  O.  S.  417.  ibid.  127. 

(m)  The  Kingstofi'bg'Sea,   3  W.  (s)  See  The  OrweU^  supra,  p.  479. 
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is  in  stays,  or  has  not  gathered  way  on  the  other  tack  («).  Article  29. 
It  seems  to  have  been  considered  by  the  Privy  Council 
that  a  ship  in  stays,  or  just  gathering  way  on  the  port 
tack,  should  apprise  another  ship  approaching  her  on  the 
starbotird  tack  of  her  inability  to  keep  out  of  the  way  (b). 
Bat  a  sailing  ship  turning  up  the  Thames  was  held  not  to 
blame  for  giving  no  notice  to  a  steamship  astern  of  her 
intention  to  go  about  (c). 

The  rule  in  America  as  to  ships  working  to  windward  in  Rule  in 
narrow  channels  is  that  they  must  "  beat  out  their  tacks,"  ^  beating* 
and  not  go  about  before  the  depth  of  water  or  exigencies  ^^^  tacka. 
of  the  navigation  require  it{d).  Vessels  are  expected  to 
know  the  channel  and  the  point  at  which  other  ships  will 
be  compelled  to  go  about  {e),  A  ship  going  about  before 
she  gets  to  the  edge  of  the  channel,  and  thereby  causing  a 
collision  with  a  passing  steamship,  was  held  in  fault  (/). 
But  the  rule  as  to  "beating  out  tacks"  does  not  apply  so 
as  to  preclude  a  ship  from  going  about  before  she  reaches 
the  shoal  water  in  order  that  she  may  be  able  to  weather 
a  point  of  land,  or  other  object,  on  the  next  tack  (g) ;  nor 
has  another  vessel,  whose  duty  it  is  to  keep  out  of  the 
way,  a  right  to  assume  that  she  will  go  about  as  soon  as 
she  reaches  the  edge  of  the  tide  or  eddy  (h).  The  rule 
does  not  appear  to  have  been  expressly  recognized  in  any 
Court  in  this  country.  In  T/ie  Palatine  {i),  where  there 
seems  to  have  been  room  for  its  application,  it  was  not 
referred  to. 

Where  two  vessels  were  beating  to  windward  in  company 


{a)  ThaFriwilla,li,'R.3A.&'E. 
125;  The  Eclipse  and  2%e  Royal 
Consort,  Holt,  220. 

{b)  The  Lake  St.  Clair  and  the 
Underwriter t  3  A^p.  Mar.  Law  Gas. 
361 ;  and  see  The  Leonickts,  Stuart's 
Vice. -Ad.  Bep.,  Lower  Canada 
(1868),  p.  226. 

{c)  The  Palatifte,  1  Asp.  Mar. 
Law  Gas.  468. 

{d)  Thorp  T.  Hammond,  12  Wall. 


408;  The  Empire  State,  1  Bened. 
57  ;  The  Bridgeport,  6  Blatchf .  3 ; 
ITie  Charlotte  Raab,  Brown,  Adm. 
453 

(e)  The  Nellie  D.,  5  Blatchf.  246. 

(/)  The  Nereus,  3  Bened.  238. 

is)  The  Vicksburg,  7  Blatchf. 
216  ;  The  Empire  State,  supra, 

(h)  Haight  v.  Bird,  26  Fed.  Rep. 
639. 

(i)  1  Asp.  Max.  Law  Gas.  468. 
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Article  3). 


Whether  a 
ship  shouid 
hold  hersell 
in  stays  for 
another. 


Extra  care 
required  in 
passing  over 
fishing 
grounds. 


on  the  same  tack,  and  the  one  to  leeward  had  to  go  about 
to  clear  a  third  ship,  the  vessel  to  windward  was  held  in 
fault  for  not  having  observed  the  other  tacking,  and  was 
held  liable  for  a  collision  with  her  which  followed.  It 
was  held  that  she  ought  to  have  gone  about  at  the  same 
time  as  the  vessel  to  leeward  (k). 

Whether  a  ship,  being  in  stays,  is  required  to  hold 
herself  in  stays  to  allow  another  vessel  to  pass,  is  not  clear. 
Two  American  cases  are  contradictory  on  the  point.  In 
The  Umpire  State  (/)  the  Court  said  that  it  is  the  duty  of  a 
ship  to  beat  out  her  tack  and  come  about  on  the  other 
tack  with  proper  despatch  ;  and  that  *'she  is  not  obliged  to 
remain  in  the  wind  for  a  steamer  to  ptiss  her."  On  the 
other  hand,  in  The  W.  (7.  Redfield  {m)^  it  was  held  that  a 
sailing  ship  was  in  fault  for  not  holding  herself  in  stays  to 
allow  a  tug  and  her  tow  to  pass  clear. 

There  are  decisions  of  the  American  Courts  to  the  effect 
that  it  cannot  be  imputed  to  a  ship  as  a  fault  that  she  is 
sluggish  in  going  about  {n) ;  and  that  she  is  not  wrong  in 
fore-resu^hing  or  shooting  ahead  in  the  wind's  eye  whilst 
going  about  {o) ;  but  if,  in  goiag  about,  she  executes  the 
manoeuvre  in  an  unexpected  and  unseamanlike  fashion, 
she  will  be  held  in  fault  for  a  collision  thereby  occa- 
sioned (jo). 

Fishing  boats  have  a  right  to  fish  on  the  high  sea,  and 
to  be  fast  to  their  nets,  whether  their  fishing  ground  is  in 
the  track  of  ships  or  not.  It  is  the  duty  of  other  ships  to 
take  greater  precautions  when  passing  over  a  fishing 
ground,  so  as  to  keep  clear  of  the  fishing  boats,  and  not 
make  them  cast  off  from  their  nets  (q).    Bringing  up  upon 


{k)  The  Commodore  Jonee,  25  Fed. 
Bep.  606. 

(/]  1  Bened.  57.  See  also  The 
Benovatory  30  Fed.  Hep.  194. 

(m)  4  Bened.  227.  See  also  The 
Arthur  Gordon  and  The  Ifidepen- 
deneey  Lush.  270;  The  Lake  SL 
CUiir  and  The  Underwriter,  eupra ; 


and  cases  eupray  p.  199,  note  (/). 

(n)  The  Charhtte  Raab,  Brown, 
Adm.  453. 

(o)  1  Parsons  on  Shipping  (2nd 
ed.),  678,  note. 

(p)  The  B.  C.  Terry,  80  Fed. 
Bep.  711. 

(q)  The  (kdumhm,  2  Mar.  Lav 
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risk. 


certain  fishing  grounds  where  drift  net  fishing  is  being    Article  29. 
oarried  on  is  forbidden  by  statute  (r). 

Vessels  navigating  in  an  unusual   manner  or   by  an  Vesaelfl 
improper  course  do  so  at  their  own  risk.     By  the  bye-laws  an  unuaual 
in  force  in  the  Tyne  (clause  17),  all  vessels  prooeedinjr  to  ™a»ii®^or 

*f         \  /'  *  o  course  do  so 

sea  are  required  to  keep  on  the  south  side  of  mid-channel ;  at  thdr  own 
and  (clause  20)  vessels  crossing  the  river  take  upon  them- 
selves the  responsibility  of  doing  so  with  safety  to  the 
passing  traffic.  A  vessel  outward  bound,  coming  out  of 
the  Tyne  dock  on  the  south  side  of  the  river,  and  either 
intentionally,  or  under  the  influence  of  the  tide,  crossing 
over  to  the  north  side  of  the  river,  canxe  into  collision  on 
the  north  side  with  two  steamships  also  going  down  the 
river.  She  was  held  in  fault  for  the  collision,  as  she 
should  not  have  attempted  to  cross  when  there  was  risk  of 
collision  («). 

It  was  held  in  The  Smyrna  {t)  that  a  usual  and  proper 
precaution  for  vessels  to  take  when  navigating  a  winding 
river  against  a  strong  stream  is  to  keep  under  the  points 
in  the  slack  of  the  tide,  so  as  to  avoid  descending  vessels 
which  are  swept  across  the  river  into  the  opposite  bight 
by  the  stream  setting  off  the  point.  In  the  Thames, 
vessels  are  required  to  navigate  in  this  manner  round 
certain  points  {u).  But,  except  where  local  enactments 
provide  otherwise,  the  rule  would  seem  to  be  different 
under  the  present  law  of  "starboard  side"  in  narrow 
channels  {x). 

In  New  York  harbour,  where  ferry-boats  are  constantly 


Cas.  O.  S.  Dig.  780;  Murphy  v. 
J*alffravef  3  Mar.  Law  Cas.  O.  S. 
284  (Iriah  case) ;  The  Margaret  and 
The  Tusear,  Holt,  44.  But  see  The 
FaeiJUf  9  P.  D.  124,  where  a  steam- 
ship going  eight  or  nine  knots  at 
ni^t  oyer  trawling  ground  in  the 
North  Sea  was  held  free  from 
blame. 

(r)  46  ft  47  Vict.  o.''22,  n^a^ 
p.  419. 


(«)  The  Senry  Morton,  2  Ajsp. 
Mar.  Law  Cas.  466.  Ab  to  the 
duty  of  ships  to  keep  on  their 
proper  side  and  in  the  usual  track 
in  rivers,  see  eupra,  pp.  512 — 621 ; 
and  The  Java,  14  Wall.  189. 

(0  2  Mar.  Law  Cas.  O.  S.  93. 

(w)  See  Appendix,  p.  620;  The 
Margaret,  9  App.  Cas.  873. 

(x)  See  Artide  25. 
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ArtioU  88. 


Ships  bound 
down  the 
Thames 
against  the 
flood. 


Ships  drop- 
ping up  stem 
foremost. 


ooming  out  from  their  slips  or  docks  at  right  angles  to  th& 
oourse  of  vessels  navigating  the  river,  the  law  requires 
vessels  navigating  the  river  to  keep  in  mid-ohannely  or  if 
they  go  along  the  shore  to  go  very  slowly  (y). 

Where  two  steamships  were  meeting  in  a  nairow  channel, 
one  going  with  and  the  other  against  the  tide,  and  it  was 
necessary  for  one  of  them  to  stop,  it  was  held  by  the 
Supreme  Court  in  America  that  the  vessel  going  against 
the  tide  should  have  stopped  at  once,  as  she  could  do  so 
the  more  readily  (2).  And  in  The  Talabot  (a),  it  was 
recently  laid  down  in  the  Admiralty  Division  that  it  is  a 
prudent  rule  for  a  steamship  navigating  a  river  against  the 
tide  to  wait  before  rounding  a  point  until  a  vessel  coming 
from  the  opposite  direction  has  passed  clear,  and  a  steamer 
was  held  in  fault  for  not  observing  this  rule  in  the  river 
Scheldt. 

A  vessel  warping  down  the  Thames  against  the  flood 
tide  was  held  in  fault  for  a  collision  thereby  occasioned  (&) ; 
and  a  steamship  proceeding  down  the  Thames  at  night 
against  a  flood  tide  is  required  to  exercise  the  greatest 
caution  (c). 

A  steamship  is  not  justified  in  leaving  a  wharf  in  the 
Thames  in  a  dense  fog.  If  under  way  under  such  circum- 
stances, it  has  been  said  that  she  should  drop  up,  head 
upon  tide,  with  her  anchor  on  or  near  the  bottom,  as  as  to 
be  able  to  bring  up  at  once  in  case  of  emergency  {d). 

A  keel  in  the  Goole  reach  of  the  river  Ouse  was  held  in 
fault  for  driving  through  a  narrow  part  of  the  fair- way 
without  her  anchor  on  the  bottom  or  near  it  (e). 

It  would  probably  be  held  to  be  the  duty  of  a  ship 
dropping  through  a  fair- way  in  this  manner  to  exhibit  a 


(y)  The  Favorita,  18  Wall.  698. 
(z)  The  Galatea,  2  Otto,  439 ;  as 
to  the  Thames,  see  infra,  p.  620. 

(a)  (1891)  P.  184. 

(b)  The  Hope,  2  W.  Rob.  8. 


{e)  The  Trident,  1  Sp.  E.  &  A. 
217. 

(d)  Thej4ffuadillana,6Asp,^l[aT, 
Law  Gas.  390. 

(e)  The  Sulph  Creyhe,  6  Asp.  Mar. 
Law  Gas.  19. 
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light  over  her  stern,  or  ia  some  other  way  to  warn  ships     Article  29. 
that  she  is  approaching  them  stem  foremost  (/). 

By  43  Vict.  c.  29  (Canada),  Art.  27,  ships  are  required  Rafu 
to  keep  out  of  the  way  of  rafts.  (Canada). 

Although  a  vessel  may  run  a  warp  across  a  navigable  Warps, 
channel  (g),  she  must  slack  it  to  allow  other  vessels  to 
cross  (A),  and  warn  an  approaching  vessel  of  its  presence  (t). 

A  steamship   that    damaged  another  by  negligently  Moving 
moving  her  propeller  in  a  New  York  slip  was  held  in  S^.  ^"^ 
fault  (A;). 

A  tug  attempted  to  pull  a  brig  out  of  dock  past  a  sloop,  In  crowded 
which  had  refused,  on  request,  to  move,  and  damaged  tiie  ^°t^jj^^^ 
sloop.     It  was  held  that  the  tug  was  alone  liable ;  but  for 
her  refusal  to  move,  and  for  other  reasons,  the  sloop  was 
deprived  of  her  costs  (/). 

A  steam  lighter  undertook  to  push  out  of  the  way  a 
craft  that  was  obstructing  her  dock.  The  way  she  gave 
the  craft  caused  her  to  strike  the  wharf  and  sink.  The 
lighter  was  held  to  be  alone  in  fault  (m). 

A  tug  working  at  a  vessel  ashore  in  a  fair- way  is  required  Tug  working 
to  make  way  for  passing  vessels  («) .  ""*  ^P  ^°^- 

The  enactment  relating  to  ships  engaged  in  laying  or  Telegraph 
repairing  telegraph  cables,  and  the  duty  of  other  ships  to  ^P®' 
keep  clear  of  them,  has  been  already  referred  to  {supray 
pp.  367,  401). 

If  a  vessel  enters  an  eddy  tide,  and  is  thereby  prevented  Eddy  tide, 
from  answering  her  helm,  and  goes  into  collision  with 
another  ship,  it  is  no  excuse  that  the  eddy  prevented  her 
from  answering  her  helm  (o),  unless  the  action  of  the  tide 

(/)  See  The  Indian  Chief,  14  P.D.  (m)  The  Lime  Rock,  bb  Fed.  Rep. 

24.  126. 

iff)  The  Echo,  19  Fed.  Rep.  463  ;  (n)  The  Cherokee,  16  Fed.  Rep. 

The  Fulda,  infra,  119. 

[h)  The  Maverick,  1  Sprague,  23.  (o)  The  La  Plata,   Swab.  Adm. 

t)  The  Fulda,  Zl  Yodi, 'Reg,  Zbl.  220,   223;    The  Russia,   3  Bened. 

[k)  The  City  of  Mecca,  20  Fed.  471 ;  The  City  of  Peking,  14  App. 

B^.  169.  Cas.  40;  The  Fred  Jansen,  49  Fed. 

(/)  Ihtane  y.  Steamtug  Emma  7.  Rep.   264 ;    The  Sammie,   36  Fed. 

Kennedy,  6  Fed.  Rep.  206.  Rep.  668. 
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Artioto  S9. 


Risk  of 
BtneUiTig  the 
ground. 


Bein^  under 
waj  in  thick 
weather ; 
Btress  of 
weather. 


Standing  too 
close  to  other 
craft. 


THE  BEGULATIONS. 

oould  not  have  been  anticipated  or  provided  against  (p) ; 
and  the  effect  of  the  tide  on  other  ships  must  be  known 
and  allowed  for  (g). 

In  the  case  of  a  steamship  navigating  the  Gt>oIe  reach 
of  the  river  Ouse,  where  the  water  was  so  shallow  that 
there  was  risk  of  her  smelling  the  ground  and  failing  to 
answer  her  helm,  it  was  held  to  be  her  duty,  by  occasion- 
ally stopping  her  engines,  to  diminish  her  way,  and  so  be 
well  under  control  in  case  of  emergency,  and  she  was  held 
in  fault  for  neglect  of  this  precaution  (r). 

If  the  weather  is  such  that  an  object  cannot  be  seen  in 
time  to  avoid  it,  a  vessel  has  no  right  to  be  under  way  at 
all.  In  such  weather  she  should  bring  up  on  the  first 
opportunity,  and  not  get  under  way  unless  obliged  to  do 
so  («).  In  thick  and  bad  weather  generally,  it  is  the  duty 
of  a  vessel  under  way  to  exercise  more  than  ordinary  care 
to  avoid  doing  damage  to  other  ships  (^).  ^^  Stress  of 
weather"  is  an  excuse  frequently  put  forward  for  omitting 
to  exercise  ordinary  care,  but  it  is  one  which  the  Court  is 
very  unwilling  to  accept  (ti). 

In  squally  weather  it  is  the  duty  of  a  ship  not  to 
approach  another  so  near  that  if  a  squall  strikes  her  she 
will  go  in  collision  with  the  other.  A  vessel  will  be  held 
in  fault  if,  without  necessity,  she  navigates  so  close  to 
another  that  her  view  is  obstructed,  and  so  she  cannot  see 
a  third  ship  in  time  to  avoid  her  (x) ;  or  that  she  is  affected 
by  the  wash  or  suction  of  the  ship  ahead,  and  will  not 
answer  her  helm  (y).    A  steamship  passing  another  ashore 


{p)  The  Ehondda,  8  App.  Gas. 
549.  See  The  Britannia,  46  Dayis, 
130. 

{q)  The  Fronts  Sigel,  14  Blatohf . 
480. 

(r)  The  Ralph  Creyhe,  6  Asp.  Mar. 
Law  Gas.  19,  supra, 

(«)  The  Lancashire^  L.  B.  4  A.  ft 
E.  198 ;  The  Otter,  L.  R.  4  A.  & 
E.  203  ;  The  AguadUhna,  6  Asp. 
Kar.  Law  Gas.  390,  supra.    And 


see  supra,  pp.  440,  444. 

(0  The  Flint,  6  Not.  of  Gaa.  271 ; 
The  John  Harley  and  The  William 
TeU,  2  Mar.  Law  Gas.  O.  S.  290. 

(m)  The  Vhla,  3  Mar.  Law  Gas. 
O.  S.  148 ;  The  Flint,  ubi  supra. 

{x)  The  Zolherein,  Sw«b.  Adm. 
96 ;  and  see  2£ayheu>  t.  Boyce,  1 
Stark.  423,  st*pra,  p.  528. 

(y)  The  General  William  MeCand- 
laes,  6  Bened.  223,  226  ;  The  Mar* 
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BO  dose  thaty  when  the  latter  set  her  propeller  in  motion  to  Article  29. 
work  her  off,  she  was  canted  by  the  race  from  the  propeller 
and  struck  a  third  ship,  was  held  in  fault  (s).  An  over- 
taking ship  must  not  approach  the  ship  ahead  so  close 
that,  upon  the  latter  stopping  (a)  or  slightly  changing  her 
course  (6),  a  collision  cannot  be  avoided. 

A  brig  on  the  starboard  tack  endeavouring  to  pass  a 
collier  driving  up  the  Thames  with  the  tide  was  caught 
by  a  heavy  squall  which  burst  her  foretopsail  and  did 
other  damage.  The  brig  came  up  into  the  wind  and 
drove  against  the  collier.  She  was  held  solely  in 
fault  for  the  collision,  because,  having  reason  to  expect 
squalls,  she  should  have  given  the  other  vessel  a  wider 
berth  (c), 

A  barge  turning  down  the  Thames  on  a  squally  night 
stood  BO  close  to  a  ship  at  anchor  that,  upon  her  missing 
stays  owing  to  a  squall,  she  ran  into  her.  The  barge  was 
held  solely  in  fault  ((/). 

In  America,  a  steamship  passing  so  dose  to  a  sloop  at 
anchor  that  the  boom  of  the  latter  was  driven  against 
her  by  a  sudden  gust  of  wind  was  held  solely  in  fault  (e), 
A  tug  took  her  tow  so  close  to  a  ship  at  anchor  that,  upon 
her  suddenly  altering  her  course  to  clear  the  ship  at  anchor, 
the  tow  line  parted,  and  the  tow  fouled  the  ship  at  anchor. 
The  tug  was  held  in  fault  for  the  collision  (/).  And 
where  a  steamship  at  sea  sighted  a  schooner  seven  miles 
off,  and  shaped  her  course  so  as  to  pass  within  a  cable's 
length  of  her,  it  was  held  by  the  Circuit  Court  that  for 
two  ships  approaching  each  other  at  the  rate  of  eighteen 

rely  32  Fed.  Rep.  103  ;  The  City  of  {h)  The  Laura  K  Soee,  28  Fed. 

Mrookton,  37  Fed.  Bep.  897.     M  Bcp.  104.     - 

to  the  effect  of  saction,  aee  The  (e)  The  Olobe,  6  Not.  of  Gas.  275. 

Chicago,  71  Fed.  Rep.  637.  (d)  The  Plato  and  The  JPersever- 

(«)  The  F.  i  r.  M.  (No.  1),  46  once,  Holt,  262. 

Fed.  Rep.  703.  W  The  George  Lata,  SBeneA.  396. 

(a)  The  Saekemaek,  32  Fed.  Rep.  (/)  The  City  of  Thiladelphia  v. 

800.  Oavagniny  62  Fed.  Rep.  627. 

oo2 
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ArtieU  S9.  miles  an  hour  such  a  course  was  ''very  far  from  an  exercise 
of  reasonable  prudence  "  {g). 

Where  a  ship,  which  had  been  ashore,  came  off  un- 
expectedly and  receiyed  damage  in  a  collision  with  another 
ship  which  was  near  her,  it  was  held  that  the  latter  was 
not  boimd  to  take  such  precautions  that,  at  whatever  time 
the  ship  ashore  floated,  she  would  not  come  against  her(^). 

A  ship  driying  oyer  a  sand  on  which  she  had  been 
ashore  came  into  collision  with  another  brought  up  just 
dear  of  the  sand.  It  was  held  that  the  former  was  not 
in  fault  for  the  collision,  and  that  it  was  the  result  of 
ineyitable  accident.  The  ship  that  had  been  ashore  could 
not  haye  let  go  her  anchor  whilst  driying  oyer  the  sand 
without  risk  to  herself,  and  if  she  had  let  go  when  clear  of 
the  sand,  the  collision  would  not  haye  been  avoided  (t). 

If  a  ship  steers  a  course  to  take  her  alongside  another 
ship  to  speak  her,  or  for  any  other  purpose,  she  does  so  at 
her  own  risk  (Ar).  And  a  vessel  that  allows  herself  to 
swing,  or  takes  up  a  berth,  alongside  another  moored  to 
the  shore  or  at  anchor,  takes  the  risk  of  any  damage  she 
may  receive  in  the  operation  (/).  The  Supreme  Court  of 
the  United  States  held  a  steamship  solely  in  fault  for  a 
collision  with  a  pilot  boat  from  which  she  was  taking  a 
pilot  and  which  was  plainly  visible  to  her,  although  the 
pilot  boat  had  no  masthead  light  and  crossed  the  bows  of 
the  steamship  (m). 

In  another  case(n)  before  the  same  Court  two  tugs 


{g)  The  B&nefaetor^  14  Bhitohf. 
264. 

(A)  The  Coxon,  2  Mar.  Law  Gas. 
O.  S.  Dig.  649. 

(»)  The  Thwmley,  7  Jur.  669; 
and  see  The  Buckhuret^  6  P.  D.  162. 

(k)  The  Thames,  6  0.  Rob.  346. 
See  The  BelleropJum^  3  Asp.  Mar. 
Law  Gas.  68. 

(/)  The  Chalmette,  62  Fed.  Bep. 
174,  where  the  rudder-yoke  of  the 
lAaJdonaxj   ahip   holed   her:    The 


Moonlight,  60  Fed.  Bep.  479 ;  Hie 
Sorry,  16  Fed.  Bep.  161. 

(m)  The  City  of  WaahingUm,  2 
Otto,  31 ;  and  seefvpro,  p.  409,  for 
oases  of  collision  witii  pilot  boats. 

(«)  Sturgie  v.  CUmgh,  21  How. 
461.  Cf.  Latham  y.  SamiUon,  63 
Fed.  Bep.  866,  where  both  tags 
were  held  in  fault  for  a  collision 
between  one  of  them  and  the 
schooner  for  which  they  were 
racing. 
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making  for  the  same  yessel  in  order  to  get  the  contract    Article  29. 

to  tow  came  into  collision.    It  was  held  that  the  proper 

and  usual  way  for  tugs  to  come  alongside  was  to  come 

up  on  the  quarter  heading  the  same  way  as  the  vessel, 

and  that  the  tug  which  was  ahead  of  the  vessel  was  in 

fault  for  not   rounding  to  and  coming  up  under  the 

ship's  stem. 

A  steam-tug  unnecessarily  entering  a  narrow  cut  leading 
to  the  Bute  Docks,  after  a  signal  had  been  made  by  the 
harbour  authority  for  sailing  ships  to  enter,  was  held  in 
fault  for  a  collision  (o). 

The  Supreme  Court  in  America  has  held  that  a  vessel 
undertaking  to  pass  another  in  a  narrow  channel  {p)^  or 
navigating  such  a  channel  in  weather  that  makes  it  dan- 
gerous {q)f  does  so  at  her  own  risk.  Where  a  ship  was 
ashore  in  such  a  place,  it  was  held  that,  whether  she  went 
ashore  by  her  own  negligence  or  not,  another  vessel 
attempting  to  pass  her  was  in  fault  for  running  into 
her  (r). 

Where  two  vessels  approaching  a  lofty  vessel  from 
opposite  sides  rounded  under  her  stem  so  close  that 
neither  saw  the  other's  lights  imtil  too  late  to  avoid  colli- 
sion, both  were  held  in  fault  (s). 

Where  the  leading  vessel  of  two  steamers  proceeding 
down  a  river  with  the  stream,  and  bound  to  the  same 
place  on  its  banks,  rounded  to  at  a  proper  place  to  land 
her  passengers,  and  the  following  vessel,  instead  of  stopping 
and  rounding  to  under  her  stem,  attempted  to  turn  ahead 
of  her  and  a  collision  occurred,  the  following  vessel  was  (in 
Canada)  held  solely  in  fault  (t) . 

Though  prudence  requires  a  ship  to  avoid  unnecessarily  Croaismg  lines 
crossing  the  track  of  vessels  bound   upon   well-known  o^*"®^« 

o)  The  Eforiyb'Sot.otCBB.  279.  («)  The  Albany,  7  iYed.Re^.Zll, 

p)  The  Merrimac,  14  WaU.  199.  it)  The  Crescent  v.  The  Rowland 

q)  The  Mohler,  21  Wall.  230.  Eill,  Stuart's  Bep.  (1858)  (Vioe- 

(r)  The  Ellen  8,  Terry,  7  Bened.  Adm.  Ot.,  Lower  Canada),  289. 
401. 


566 


THE  REQULATIONS* 


Artiole  99. 


Veaaelof 
peciiliar 
oonstmotion, 
or  otherwise 
dangerous 
to  others. 


Stowing 
anchors  and 
spars  in  dock. 


Coming  out 
of  dock. 


ootiTses  to  and  from  a  oentre  of  oommeroe,  it  is  not  negli« 
gence  for  her  to  do  so  {u). 

If  a  vessel  is  of  a  oonstmotion  or  is  in  a  condition  which 
IB  speciallj  dangerous  to  other  vessels,  it  is  her  duty  to 
warn  approaching  vessels  of  the  fact.  "Where  a  ship  of 
war  carried  on  her  stem  under  water  a  projecting  ram  op 
spur,  it  was  said  that  under  ordinary  circumstanoes  it 
would  have  heen  her  duty  to  apprise  a  vessel  coming  along- 
side of  the  risk  she  ran  in  approaching  her  {x). 

Special  precautions  are  required  of  a  ship  in  a  disabled 
condition,  of  a  ship  hove-to  and  imable  to  keep  dear  of 
other  ships,  as  well  as  of  other  ships  approaching  the  dis- 
abled vessel  (y) ;  of  a  tug  with  a  ship  in  tow,  and  of  both 
the  tug  and  her  tow,  so  as  not  to  damage  each  other  when 
taking  the  tow-line  on  board,  and  during  the  performance 
of  the  towage  {z).  It  is  the  duty  of  a  ship  unable  to  keep 
out  of  the  way  in  compliance  with  the  regulations  to  hail 
the  other  ship,  and  of  the  latter  herself  to  keep  out  of  the 
way  (a). 

Apart  from  local  regulations  upon  the  subject,  it  is 
negligence  in  a  dock  or  crowded  waters  to  carry  the  anchor 
outside  the  rail,  or  not  to  stow  and  rig  in  spars  and 
other  hamper  likely  to  injure  other  craft  (6). 

In  America,  it  is  held  that  if  a  ship  is  damaged  by  a 
raft  of  such  a  size  or  construction  as  to  be  a  danger  to 
other  vessels  being  navigated  with  ordinary  care,  the 
owner  of  the  tug  in  charge  of  it  is  liable  (c). 

Where  a  vessel  is  coming  out  of  dock  or  harbour,  or 
executing  a  manoeuvre  in  the  course  of  which  an  altera- 


(u)  The  Iheria,  40  Fed.  Bep.  893. 

(x)  The  BeUerophoHy  3  Asp.  Mar. 
Law  Gas.  68 ;  and  see  Th4  Batavier, 
1  Sp.  E.  &  A.  378. 

(y)  7%e  Arthur  Gordon  and  The 
Itidepoidenee^  Lnsh.  270;  and  see 
tuproy  pp.  9,  198. 

(£)  See  tupra^  pp.  211,  219,  eeq. 

\a)  The  Lake  8L  Clair  and  The 


UndencriUTf  3  Asp.  Mar.  Law  Cas. 
361. 

{b)  The  Sontag,  40  Fed.  Bep. 
174;  The  Falnteito,  I  Biss.  140; 
The  KoUm,  9  Ben.  197;  The  In- 
dustrie, 27  Fed.  Bep.  767.  Cf. 
ntpra,  pp.  16,  22. 

(<?}  The  Niagara,  44  Fed.  Bep. 
775 ;  The  Athabatea,  45  Fed.  Bep. 
651. 
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tion  of  her  helm  is  neoesBary,  another  ship  approaching    Article  29. 

her  is  justified  in  acting  upon  the  assumption  that  the 

necessary  measures  will  be  taken  by  the  former  vessel 

with  proper  skill  and  despatch,  and  that  her  course  will 

be  that  which  is  obviouslj  intended.     A  schooner  coming 

out  of  St.  Gteorge's  Dock  in  the  Mersey,  the  tide  being 

flood  and  the  wind  southerly,  saw  a  tug  with  a  ship  in  tow 

coming  down  the  river  towards  her.    She  put  her  helm 

hard-a-port  and  scandalized  her  mainsail  in  order  to  get 

her  head  to  point  down  the  river.    Owing  to  the  flood  tide 

catching  her  under  the  starboard  bow  she  did  not  answer 

her  helm  readily,  and  came  into  collision  with  the  tug. 

If  she  had  run  up  her  outer  jib,  which  she  did  not  do,  she 

would  have  answered  her  helm  better,  and  would  have 

kept  clear  of  the  tug.     The  latter  had  kept  her  course  in 

the  expectation  that  the  schooner  would  set  her  jib  and 

straighten  herself  in  the  river,  as  she  was  intending  to  do. 

It  was  held  that  the  schooner  was  solely  in  fault  for  the 

collision,  and  that  the  tug  did  right  in  acting  upon  the 

assumption  that  the  schooner's  jib  would  have  been  nm 

up,  and  that  she  would  have  straightened  herself  and  kept 

on  the  tug's  starboard  side  (d). 

Dumb  barges  or  lighters  that  drive  with  the  tide  have  Dumb  barges, 
little  or  no  control  over  their  own  movements,  and  cannot 
keep  out  of  the  way  of  other  craft.  In  the  absence  of  any 
rule  or  custom,  they  are  not  required  to  navigate  in  the 
shallow  water  of  a  river,  so  as  to  leave  the  deep  channel 
open  to  vessels  of  greater  draught  {e).  In  the  Thames, 
where  they  do  not  carry  anchors,  they  are  justified  in 
going  on  after  being  overtaken  by  a  fog,  until  they  come 
in  contact  with  something  to  which  they  can  make  fast  (/). 

{d)  The  UUter^  1  Mar.  Law  Gas.  Rep.  121. 
O.  S.  234.     Gf .  The  Franconia,  2  P.  (e)  The  Ralph    Creyhe,    6    Asp. 

D.  8 ;    7%tf  Servia,  42  Davis,  144,  Mar.  Law  Gas.  19. 
ftfj^o,  p.  375 ;    WaUh  t.  Brooklyn  (/)  The  Bote  of  England^  6  Asp. 

a/nd  New  York  Ferry  Co,,  68  Fed.  Mar.  Law  Gas.  304. 
Bep.  507;  The  ffackenewk,  5  Fed, 
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Speed  in  nar- 
row ohannelB. 


Artiele  99.  It  is,  therefore,  the  duty  of  other  yesselsy  and  particularly 
of  BteamshipB,  to  keep  out  of  their  way.  In  order  to  do 
this,  they  must  know,  in  each  case,  the  set  of  the  tide  and 
probable  course  of  the  lighter  {g) . 

In  a  river,  harbour,  or  narrow  channel,  steamships  must 
go  at  such  a  rate  of  speed  as  will  not  raise  a  swell  to  en- 
danger barges  and  other  craft.  In  the  Thames,  and  some 
other  rivers,  there  are  bye-laws  to  this  e£Eect.  Whatever 
the  rate  of  speed  required  by  local  bye-laws,  if  a  ship, 
though  not  exceeding  that  rate,  endangers  other  craft,  she 
will  be  held  in  fault  (A).  But  a  vessel  sunk  or  damaged  by 
the  swell  of  a  passing  vessel  cannot  recover  if  she  was  mis- 
managed, overladen  (i),  or  unfit  to  encounter  the  ordinary 
wash  of  river  traffic  (k) .  In  the  Suez  Cemal,  five-and-a-half 
knots;  in  the  Tees,  six  miles  an  hour;  and  in  certain  parts 
of  the  Thames,  seven  statute  miles  over  the  groimd  are 
the  highest  rates  of  speed  allowed  by  the  local  rules  (/). 
Where  a  rate  of  speed  is  specified  by  a  local  rule  of 
navigation  or  Act  of  Parliament,  the  rate  over  the  ground, 
as  distinguished  from  the  rate  through  the  water,  isptHmd 
facie  intended  {m). 

Where  a  vessel  is  being  launched,  the  law  casts  upon 
the  persons  in  charge  of  the  launch  the  obligation  of  con- 
ducting it  with  the  utmost  precaution,  and  of  giving  such 
notice  as  is  reasonable  and  sufficient  to  prevent  injury  to 
passing  vessels.  In  The  Andalumin  (n),  although  notice  of 
the  intended  launch  was  posted  up  in  a  conspicuous  place, 
flags  were  flying  on  the  ship  to  be  launched,  and  two  tugs 


Special 
preoautionB 
required  at 
launch. 


I 


■ 

I 


ig)  The  Swallow,  3  Asp.  Mar. 
Law  Gas.  371  ;  The  Otoen  JFaUii, 
L.  B.  4  A.  &  E.  175.  For  Ameri- 
can deciaions  to  the  same  effect,  see 
Fretz  V.  Bull,  12  How.  466  ;  Pearee 
y.  Page,  24  How.  228 ;  Butterjield 
y.  Boyd,  4  Blatchf.  366. 

(A)  The  Baiavier,  1  Sp.  E.  &  A. 
378 ;  9  Moo.  P.  G.  G.  286 ;  see  The 
Duke  of  Cornwall,  1  Pr.  Adm.  Dig. 
135 ;  Smith  r.  Dobton,  3  M.  &  G.  59 ; 


Hie  Columbia,  61  Fed.  Bep.  220; 
The  Majestic,  48  Fed.  Rep.  730 ; 
The  Monmouth  and  27ie  Baritan,  44 
Fed.  Rep.  809. 

(t)  Lux/ord  Y.  Large,  5  G.  &  P. 
421. 

{k)  The  Pilgrim,  67  Fed.  Rep.  670. 

(/)  See  Appendix  for  these  rules. 

(m)  The  £.  L,  Alston,  8  P.  D.  5. 

(»)  2  P.  D.  231 ;  see  also  I%« 
Vianna,  Swab.  405. 
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with  boats  were  employed  to  warn  passmg  vessels,  a  vessel    Article  29. 
that  was  passing  was  not  warned,  and  those  in  charge 
of  the  launch  were  held  responsible  for  a  collision  with 
her. 

In  The  Blenheim  (o),  Dr.  Lushington  said,  with  regard 
to  the  duty  of  those  in  charge  of  the  launch : — "  Such 
reasonable  notice  of  a  launch  shall  be  given  as  shall  pre- 
vent danger  or  reasonable  chance  of  danger  to  other 
vessels  navigating  in  the  river.  That  is  the  first  great 
principle  and  rule  in  these  cases.  As  all  other  vessels  have 
a  right  to  navigate  in  a  river,  no  person  shall  interfere 
with  that  navigation  without  such  reasonable  notice  of  a 
launch  as  may  prevent  the  chance  of  an  injury  to  them. 
What  is  reasonable  notice  depends  on  local  circumstances, 
the  breadth  of  the  river,  the  number  of  vessels  passing, 
and  other  circumstances  of  that  kind.  It  must  be  not  a 
mere  general  notice  of  a  launch  on  a  particular  day ;  the 
notice  must  so  specify  the  time  of  the  launch  that  vessels 
navigating  up  and  down  the  river  may  not  be  damaged  or 
incur  danger." 

In  The  Andalusian  (p)  the  duty  of  those  in  charge  of  a 
launch  was  thus  stated :  "  The  law  throws  upon  those  who 
launch  a  vessel  the  obligation  of  doing  so  with  the  utmost 
precaution,  and  giving  such  notice  as  is  reasonable  and 
suflBcient  to  prevent  any  injury  happening  from  the 
laimch ;  and,  moreover,  the  burden  of  showing  that  every 
reasonable  precaution  has  been  taken,  and  every  reason- 
able notice  given,  lies  upon  her  and  those  navigating  the 
launch."  This  statement  of  the  law  was  cited  and  acted 
upon  by  Butt,  J.,  in  The  George  Roper  (g).  In  the  same 
case  the  learned  judge  pointed  out  that  ''when  you  set 
a  vessel  of  large  size,  without  engines  and  without  a  helm, 
and  with  only  a  tug  to  manage  her,  ofi  the  ways  at  a 

(o)  4  Not.  of  Cas.  393.  (q)  8  P.  D.  119.     Similar  lan- 

\p)  2  P.  D.  231.  gnage  was  used  by  Sir  R.  PhiUi- 

more  in  The  Glengarty^  2  P.  D.  235. 
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Arttel6  99.  speed  of  seven  knots  aoross  the  fair- way  off  the  liyer 
Mersejy  the  utmost  precautions  are  only  reasonable." 
He  held  that  the  people  in  oharge  of  the  launch  were  in 
fault  for  not  taking  every  possible  step  to  assure  them- 
selves that  no  vessel  was  approaching  the  ways  before  the 
launch  was  started.  He  also  expressed  his  opinion  that 
in  the  Mersey  the  tug  or  tugs  attending  a  launch  should 
be  decorated  with  flags  in  the  usual  way  when  a  launch  is 
about  to  take  place  (r). 

In  The  Cachapool  (s)  it  was  held  that  a  vessel  at  anchor 
in  the  way  of  a  launch  was  in  fault  for  a  collision  with  the 
launch.  Notice  had  been  given  her  at  six  o'clock  of  the 
intended  launch^  which  took  place  at  half-past  ten ;  and 
shortly  before  that  hour  a  tug  had  been  sent  by  those  in 
charge  of  the  launch  to  endeavour  to  get  the  ship  at  anchor 
to  allow  the  tug  to  tow  her  out  of  the  way. 

In  The  Glengarry  (t)  it  was  held  that  all  proper  pre- 
cautions were  taken,  and  that  the  vessel  under  way  (a  tug 
with  barges  in  tow)  was  solely  in  fault  for  steaming  aoross 
the  path  of  The  Olengarrt/  at  the  moment  she  was  being 
started. 

Even  after  proper  notice  of  a  launch  has  been  given,  it 
must  not  take  place  so  long  as  other  vessels  are  in  the 
way.  If  it  is  customary  for  the  harbour-master  to  super- 
intend or  be  present,  it  should  not  take  place  in  his 
absence  {u). 
Small  craft  There  is  no  rule  in  law  requiring  small  vessels  to  keep 

not  req^red     q^^  of  the  way  of  larger  ones,  though  it  may  be  much 
keep  out  of      easier  for  them  to  do  so  than  for  the  larger  ship  to  take 
^^*5dpe.     *^®  ^V^  required  by  the  regulations.     A  large  ship  going 
at  a  slow  speed  in  a  narrow  channel  may  be  unable  to  alter 
her  course  rapidly,  but,  so  far  as  she  can  do  so,  she  must 

(r)  See  elBO  The  Glengarry,  2  P.      <»ao8,  see  The  Westemland,  supra, 
D.  236,  on  this  point ;  MaUter  v.       P-  }^-    ^  ^ 
Humphreye,  3  Fed.  Rep.  636.  (0  2P.  D.  236. 

W7P.D.  217.     L  to  these      oill^O^.^'^et^         '  "" 
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comply  with  the  regulations.     In  Buoh  a  case  it  will  be  the    ArtUle  29. 
duty  of  the  smaller  vessel  to  take  such  precautions  as  are 
rendered  necessary  by  the  comparatively  helpless  condition 
of  the  larger  ship  (x). 

In  America,  a  20  feet  sailing  boat,  in  a  flat  calm,  was 
struck  by  a  steamship  with  a  heavy  barge  lashed  alongside. 
The  sailing  boat  was  held  in  fault  (as  well  as  the  steam- 
ship), because  she  did  not  use  her  oars  to  get  out  of  the 
way  of  the  steamship  (y) ;  and  a  schooner  of  130  tons, 
becalmed  in  a  difficult  position  in  a  river,  was  held  in  fault 
for  not  using  her  sweeps,  or  having  a  boat  to  tow  ahead,  so 
as  to  avoid  a  steamship  that  struck  her  {z).  It  is  doubtful 
whether  these  cases  would  be  followed  in  England. 

Resermtion  o/Buksfor  Harbours  and  Inland  Navigation. 

Article  30. 

Nothing  in  these  rules  shall  interfere  with  the  operation  of    Article  80. 
a  special  rule  duly  made  by  local  autJioi^ity^  relative  to  the  Local  rules 
navigation  of  any  harbour y  river y  or  tnla)id  waters.  b°*t^^*^ 

This  Article  is  identical  with  Art.  25  of  the  Begulations 
of  1884.  It  must  be  read  together  with  the  preliminary 
paragraph  (supra^  p.  387),  which  directs  that  the  regulations 
shall  be  followed  "  upon  the  high  seas,  and  in  all  waters 
connected  therewith  navigable  by  seagoing  vessels."  The 
effect  of  local  rules  in  aU  waters  within  the  Queen's 
dominions  to  which  the  Merchant  Shipping  Act,  1894, 
applies,  iB  saved  by  57  &  58  Vict.  o.  60,  s.  421. 

Local  rules  have  not,  in  all  cases,  been  recognized  by 
the  Courts  as  of  equally  binding  effect  with  the  sea  regu- 
lations ;  but  there  is  no  doubt  that  an  infringement  of  a 

(x)  Bee  The   La    Plata,    Swab.  {ff)  The  Bay  Queen,  42  Fed.  Rep. 

Aim.  220  ;  on  app.,  ibid,  298 ;  and  271. 

Bee  The  Arthur  Gordon  and   The  (z)  The  B.  K.  Waehbum,  19  Fed. 

Independence,  Lnsh.  270.  Bep.  788. 
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Artiele  SO.  local  rule  made  by  a  oompetent  authority  and  applicable 
to  the  case  will,  unless  excused  by  special  circumstances, 
be  held  to  be  negligence  contributing  to  a  collision  (a). 
A  bye-law  made  under  a  local  Act  requirBd  ships  coming 
into  the  Tyne  to  keep  on  the  north  side  of  the  river.  The 
Raithtcaite  Hally  coming  in  from  the  sea  in  a  thick  fog, 
was  in  collision,  on  the  south  side  of  the  river,  with  a 
vessel  bound  out.  In  the  absence  of  proof  of  negligence 
on  the  part  of  the  latter.  The  Raithtcaite  Hall  was  held  to 
be  in  fault  for  the  collision  (6).  In  this  case  Sir  S..  Philli- 
more  said,  with  regard  to  the  effect  of  local  rules :  ^'  There 
should,  however,  be  no  misunderstanding  as  to  the  effect  of 
these  and  similar  bye-laws  governing  the  navigation  of  a 
river.  It  cannot  be  held  that,  because  they  or  any  of  them 
are  disobeyed,  the  vessel  disobeying  them  is  therefore  to  be 
held  to  blame.  They  are  only  evidence  of  what  it  is  the 
duty  of  a  vessel  to  do  under  the  circumstances  named  in 
the  particular  bye-law.  As  such  evidence,  however,  they 
are  an  important  element  in  every  case  that  comes  within 
their  provisions ;  and  if  it  should  appear  that  by  the 
breach  of  one  of  them  a  ship  has  occasioned  or  contributed 
to  a  collision,  the  existence  of  such  a  bye-law  would  afford 
the  very  strongest  reason  for  holding  that  a  ship  had 
been  guilty  of  a  breach  of  duty  and  was  to  blame  for  the 
collision  "  (c). 
Effect  of  An  infringement  of  a  local  rule  made  under  57  &  58 

gement.  yj^   ^  gQ^  Qp  j^y  qj.  jjj^ijj^  ^n  Act  which  incorporates  it, 


(a)  See  Tk€  Margaret,  9  P.  D. 
47 ;  9  App.  Cae.  873 ;  The  Tourri 
and  The  Spearman^  10  App.  Caa. 
276. 

{h)  The  BaUhwaite  SdOy  2  Asp. 
Har.  Law  Cas.  210. 

(e)  As  to  the  obligation  to  obey 
local  rules,  the  recognition  of  them 
by  an  Admiralty  Court,  and  proof 
ox  them,  see  The  Henry  Morton^ 
2  Asp.  Mar.  Law  Gas.  466;  The 
/rof»  i>KA^,  Holt,  227 ;  The  Flterleeey 


Lush.  30 ;  13  Moo.  P.  C.  C.  484 ; 
The  Smyrna,  2  Mar.  Law  Gas.  O.  S. 
93.  As  to  the  effect  of  a  breach  of 
a  local  statutory  role  or  duty,  see 
The  United  Service,  8  P.  D.  56; 
Atkinson  t.  Ninceastle  and  GaUehead 
IFaterwork*  Co,,  2  Ex.  D.  441. 
Ignorance  of  a  local  role  is  no 
excuse  for  disobeying  it :  T^Siver 
Derwent,  6  Asp.  Mar.  Law  Gias. 
467,  per  Lord  Esher,  M.  B. 
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will  cause  the  ship  to  be  held  in  fault  under  57  &  58  Vict.    Article  90. 
c.  60,  8.  419  (d). 

The  words  of  Article  30  are  very  wide,  and  appear  to  EflPect  of  local 
negative  the  operation  of  the  general  regulations  in  all  J^^^a^ 
waters,  at  home  or  abroad,  where  they  conflict  with  rules 
"  duly  made  by  local  authority."    But  it  seems  to  have 
been  held  that  local  rules  as  to  ships'  lights  in  foreign 
waters  were  not  binding  on  British  ships  (e). 

Local  rules  are  in  force  in  the  Thames,  Mersey,  Arron  Local  rules, 
river,  Clyde,  Humber,  Tees,  Trent,  Tyne,  and  at  BeKast, 
Dublin,  and  Cork.  In  the  case  of  the  Thames  and  some 
other  waters  the  local  rules  are  nearly  identical  with  the 
general  regulations.  Some  of  these  rules  will  be  found  in 
the  Appendix,  infra. 

It  has  been  held  by  a  Scotch  Court  that  in  the  river 
Clyde,  where  local  rules  of  navigation  are  in  force,  the 
"  stop  and  reverse  "  rule  of  the  sea  regulations  nevertheless 
applied;  and  a  steamship  that  had  failed  to  stop  and 
reverse  was  held  in  fault  (/). 

Vessels  navigating  the  Mersey  and  the  sea  channels  at 
its  mouth  are  required  to  keep  on  the  starboard  side  of 
the  channel ;  and  vessels  at  anchor  in  those  channels  are 
required  to  exhibit  a  second  riding  light  in  the  after  part 
of  the  vessel  (g). 

By  57  &  58  Vict.  c.  60,  s.  421  (2),  her  Majesty  has 
power  to  make  regulations  for  rivers  and  inland  waters 
where  they  cannot  be  made  under  any  local  Act.  Under 
the  corresponding  power  of  a  former  Act  rules  have  been 
made  for  the  Mersey  (A)  and  for  some  of  the  Lancashire 
inland  navigations  (t). 

(d)  See  suprOf  pp.  65,  aeq.  (^)  See  the  Mersej  Rules,  Ap- 

(e)  The  William  Hutt,  cited  in      pendix. 

Lowndes  on  Collision,   187 ;    The  (A)  See  Order  in  Ooimci]  of  27th 

Miehelimo  and   The  Dacca,   P.   0.  June,  1866. 

Hay,  1877.  (i)  See  two  Orders  in  Council  of 

(/)  Zittle  T.  Burnt,  The  Owl  and  ISth  May,   1870.      This  effect  is 

The  Ariadne,  9  Seas.  Cas.  4th  aer.  preserved  by  57  &  68  Vict.  o.  60, 

118.  8. 746. 
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Artieto  SO. 


Local  mles 
conflicting 
with  the 
general 
regulations. 


Bj  10  &  11  Yict.  0.  27,  dock  and  harbour  authorities 
have  power  to  make  such  regulations ;  and  by  28  &  29 
Yict.  0. 125,  in  dockyard  ports  the  Queen's  harbour  master 
has  a  similar  power.  Under  the  last-mentioned  Act 
regulations  have  been  made  for  Queenstown,  Deptfoid, 
Chatham  and  Sheemess,  Woolwich,  Portsmouth,  Plymouth, 
Pembroke,  and  Portland  (k). 

There  are  special  rules  for  the  navigation  of  the 
Danube  (/),  and  for  the  Suez  Canal  (m). 

There  are  in  force  in  the  Bosphorus  rules  relating  to 
the  navigation  of  steamships.  These  rules  are  issued  in 
the  Turkish  language,  and  it  is  not  clear  that  they  are 
intended  to  apply  to  any  but  Turkish  ships.  One  of  them 
requires  steamships  in  the  Bosphorus  to  navigate  in  mid« 
channel. 

Difficulties  arise  in  some  cases  where  the  local  rules  are 
not  consistent  with  the  general  regulations ;  but  it  appears 
that  in  the  waters  in  which  they  are  in  force  the  local 
rules  must  be  obeyed  without  regard  to  the  general  regu- 
lations, if  the  latter  conflict  with  them.  At  a  time  when 
there  was  no  bye-law  in  force  in  the  Thames  requiring 
sailing  ships  to  carry  lights,  a  Trinity  sailing  ballast  lighter 
was  run  down  in  the  river  when  carrying  no  lights.  It 
was  held  that,  not  being  a  sea-going  vessel,  she  was  not 
required  by  the  sea  regulations  to  carry  lights,  and  that 
she  was  not  required  to  carry  them  under  the  local  rules, 
there  being  no  rule  on  the  subject  (n).  Sir  B».  Phillimore 
expressed  an  opinion  that  the  power  of  the  local  authority 


{k)  See  Orders  in  Gonncil  of  29th 
Feb.  1868,  29th  June,  1878,  19th 
May,  1885,  29th  Jnne,  1888,  16th 
Aug.  1890,  and  22nd  Nov.  1890. 

(/)  Ab  to  former  rules  for  the 
Danube,  see  The  Smyrna^  2  Moo. 
P.  0.  0.  N.  S.  447  ;  Orders  in 
Council  of  6th  January,  1862; 
2l8tMaroh,  1863;  6th  April,  1866. 
The  Danube  rules  now  (1897)  in 
foroe  appear  to  be  those  of  30th 


May,  1884,  replacing  those  of  19th 
May,  1881 ;  see  The  Clieveden,  (1894) 
A.  G.  626. 

(m)  The  substance  of  these  rules 
will  be  found  in  the  Appendix 
below. 

{n)  The  (7.  8.  Butler,  L.  R.  4  A. 
&  £i.  238.  In  America  there  are  in 
force  special  rules  as  to  steamships' 
lights,  some  of  which  appear  to  be 
inoonsLitent  with  the  r^iwations. 
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(the  Thames  Conservators)  did  not  enahle  them  to  make    Article  80. 
bye-laws  for  sea-going  ships,  and  their  powers  applied  to 
river  craft  only.     It  seems,  however,  that  the  existing 
Thames  bye-laws  are  binding  on  all  ships  in  the  Thames. 

It  appears  that  where  the  local  rules  do  not  conflict  with 
the  general  rules,  the  latter  axe  supplementary  to  the  local 
rules.  Local  rules,  though  not  made  by  any  competent 
authority,  may,  by  long  usage  and  weU-recognized  practice, 
establish  a  custom,  the  infringement  of  which  will  be 
negligence.  The  obligation  to  obey  such  a  custom  of  the 
river  was  upheld  by  the  Privy  Council  in  The  Fymoord, 
That  case  was  decided  under  sect.  297  of  17  &  18  Vict. 
c.  104,  by  which  it  was  enacted,  in  efiect,  that  vessels 
going  up  the  Thames  should  keep  on  the  north  or  star- 
board side.  The  Fyenoord^  a  foreign  ship,  was  navigating 
on  the  south  side,  and  came  into  collision  with  a  vessel 
bound  down.  It  was  held  that,  even  if  the  statute  was  not 
binding  on  foreign  ships,  a  custom  had  emanated  from  the 
statute  that  ships  should  navigate  in  accordance  with  it, 
and  that  The  Fyenoord  was  to  blame  for  transgressing  the 
custom  (o). 

Several  recent  cases  (^)  show  the  difficulties,  both  of 
construction  and  locality,  which  arise  where  the  sea  regu- 
lations apply  in  conjunction  with  local  rules.  For 
example,  in  the  estuary  of  the  Thames  it  is  extremely 
difficult  to  draw  the  line  at  which  the  sea  regulations 
begin,  and  the  Thames  rules  cease,  to  operate.  As  the 
former  contain  a  '*  starboard  side  "  rule,  and  the  latter  do 
not,  the  matter  is  one  which  ought  not  to  be  left  to  the 
Courts  to  decide  {q). 

(o)  The  Fymoord,   Swab.  Adm.  75  L.  T.  133. 

374 ;  see  also,  as  to  local  oastom,  (q)  In  America  the  Secretary  to 

The  Smyrna,  2  Moo.  P.  0.  C.  K.  S.  the  Treasary  has  power  to  define 

447  ;  Kennedy  v.  The  Sarmatian,  2  by  bearings  '*  the  line  dividing  the 

Fed.  Kep.  911.  high  seas  from  rivers,   harbours, 

(p)  E.g.,  The  Harvest,  10  P.  D.  and  inland  waters'' :  Act  of  Con- 

90;  The  Minnie,   (1894)    P.   336;  gress,    19th    Feb.    1896,  c.    102; 

The  Winstaniey,  (1896)  P.  297,  affd.  28  Stat.  672,  b.  2. 
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Artiolt  SI. 

Difltre08 
Bignala. 


Distress  Signals. 

.  Article  31. 

TFTien  a  vessel  is  in  distress^  and  requires  assistance  from 
other  vesselsj  or  from  the  shore^  the  following  shall  he  the 
signals  to  be  used  of*  displayed  by  her^  either  togetlier  or 
separately^  viz. : — 

In  the  daytime — 

1.  A  gun  or  other  explosive  signal  fired  at  intervals  of 

about  a  minute  ; 

2.  The  International  Code  signal  of  distress  indicated  by 

N.  C; 

3.  The  distant  signal^  consisting  of  a  square  flag ^  having 

either  above  or  below  it  a  bally  or  anything  resem^ 
bling  a  ball; 

4.  A  continuous  somiding  with  any  fog  signal  apparatus. 
At  night — 

1.  A  gun  fired  at  intervals  of  about  a  minute; 

2.  Flames  on  the  ship  {as  from  a  burning  tar  barrel^  oil 

barrel,  8fc,)  ; 

3.  Rockets  or  shells,  throudng  stars  of  any  colour  or  de^ 

scription,  fired  one  at  a  time,  at  short  intervals; 

4.  A  continuous  sounding  with  any  fog^signal  apparatus. 

This  Article  corresponds  with  Art.  27  of  the  S>egulatioiis 
of  1884.  The  "continuous  sounding  with  any  fog-signal 
apparatus"  is  new.  These  distress  signals  are  made  under 
a  different  section  (sect.  434)  of  the  Merchant  Shipping 
Act,  1894,  to  that  (sect.  418)  under  which  the  collision 
regulations  are  made  (r). 


(r)  They  were  inserted  in  the  Collision  Begnlations  of  1880  and  1884^ 
apparently  by  mistake. 


r     '   • 
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THE  MERCHANT  SHIPPINa  ACT,  1894, 
57  &  58  Vict.  c.  60,  ss.  418—424. 

Past  V. — Safety. 

Prevention  of  Collision. 

§  418. — (1.)  Her  Majesty  may,  on  the  joint  recommendation  Collision 
of  the  Admiralty  and  the  Board  of  Trade,  by  Order  in  Council,  regulationa. 
make  regulations  for  the  prevention  of  collisions  at  sea,  and 
may  thereby  regulate  the  lights  to  be  carried  and  exhibited, 
the  fog  signals  to  be  carried  and  used,  and  the  steering  and 
sailing  rules  to  be  observed  by  ships,  and  those  regpilations 
(in  this  Act  referred  to  as  the  collision  regulations)  shall  have 
efPect  as  if  enacted  in  this  Act. 

(2.)  The  collision  regulations,  together  with  the  provisions 
of  this  part  of  this  Act  relating  thereto,  or  otherwise  relating 
to  collisions,  shall  be  observed  by  all  foreign  ships  within 
British  jurisdiction,  and  in  any  case  arising  in  a  British  Court 
concerning  matters  arising  within  British  jurisdiction,  foreign 
ships  shall,  so  far  as  respects  the  collision  regulations  and  the 
said  provisions  of  this  Act,  be  treated  as  if  tbey  were  British 
ships. 

419.— (1.)  All  owners  and  masters  of  ships  shall  obey  the  ObBervation 
collision  regulations,  and  shall  not  carry  or  exhibit  any  other  ^^  collkion 
lights,  or  use  any  oilier  fog  signals,  than  such  as  are  required  '^^^'^^  °^' 
by  those  regulations. 

(2.)  If  an  infringement  of  the  collision  regulations  is  caused 
by  the  wilful  default  of  the  master  or  owner  of  the  ship,  the 
master  or  owner  shall  in  respect  of  each  offence  be  guQty  of  a 
misdemeanor. 

(3.)  If  any  damage  to  person  or  properly  arises  from  the 
non-observance  by  any  ship  of  any  of  the  collision  regulations, 
the  damage  shall  be  deemed  to  have  been  occasioned  by  the 
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wilful  default  of  the  person  in  charge  of  the  deck  of  the  ship 
at  the  time,  unless  it  is  shown  to  the  satisfaction  of  the  Court 
that  the  circumstances  of  the  case  made  a  departure  from  the 
regulation  necessary. 

(4.)  Where  in  the  case  of  a  collision  it  is  proved  to  the 
Ck)urt  before  whom  the  case  is  tried  that  any  of  the  collision 
regulations  have  been  infringed,  the  ship  by  which  the  regu- 
lation has  been  infringed  idiall  be  deemed  to  be  in  fault, 
unless  it  is  shown  to  the  satisfaction  of  the  Court  that  the 
circumstances  of  the  case  made  a  departure  from  the  regula- 
tion necessary. 

(5.)  The  Board  of  Trade  shall  furnish  a  copy  of  the  colli- 
sion regulations  to  any  master  or  owner  of  a  ship  who  applies 
for  it. 
Inspeotionas        §420. — (1.)  A  surveyor  of  ships  may  inspect  any  ship, 
to  light  and     British  or  foreign,  for  tiie  purpose  of  seeing  that  the  ship  is 
fog  signals,      properly  provided  with  lights  and  the  means  of  making  fog 
signals,  in  conformity  with  the  collision  regulations,  and  if 
the  surveyor  £nds  that  the  ship  is  not  so  provided,  he  shall 
give  to  the  master  or  owner  notice  in  writing,  pointing  out 
the  deficiency,  and  also  what  is,  in  his  opinion,  requisite  in 
order  to  remedy  the  same. 

(2.)  Every  notice  so  given  shaU  be  communicated  in  the 
manner  directed  by  the  Board  of  Trade  to  the  chief  officer  of 
customs  at  any  port  at  which  the  ship  may  seek  to  obtain  a 
clearance  or  transire;  and  the  ship  shall  be  detained,  until 
a  certificate  under  the  hand  of  a  surveyor  of  ships  is  produced 
to  the  effect  that  the  ship  is  properly  provided  with  lights  and 
with  the  means  of  making  fog  signals,  in  conformity  with  the 
collision  regulations. 

(3.)  For  the  purpose  of  an  inspection  under  this  section,  a 
surveyor  shall  have  all  the  powers  of  a  Board  of  Trade 
inspector  under  this  Act. 

(4.)  Where  the  certificate  as  to  lights  and  fog  signals  is 
refused,  an  owner  may  appeal  to  the  court  of  survey  for  the 
port  or  district  where  the  ship  for  the  time  being  is  in  manner 
directed  by  the  rules  of  that  court. 

(5.)  On  any  such  appeal  the  judge  of  the  court  of  survey 
shall  report  to  the  Board  of  Trade  on  the  question  raised  by 
the  appeal,  and  the  Board  of  Trade,  when  satisfied  that  the 
requirements  of  the  report  and  of  this  Act  as  to  lights  and 
fog  signals  have  been  complied  with,  may  grant,  or  direct  a 
surveyor  of  ships  or  other  person  appointed  by  them  to  grant, 
the  certificate. 

(6.)  Subject  to  any  order  made  by  the  judge  of  fthe]  court 
of  survey,  the  costs  of  and  incidental  to  the  appeal  shall  follow 
the  event. 


MERCHANT  smppiNG  ACT,  1894,  ss.  418 — 424*  579 

(7.)  A  BiLrveyor  in  making  an  inspection  under  tliis  section 
shall,  if  the  owner  of  the  ship  so  require,  be  accompanied  on 
the  inspection  by  some  person  appointed  by  the  owner,  and  if 
in  that  case  the  surveyor  and  the  person  so  appointed  agree, 
there  shall  be  no  appeal  under  this  section  to  the  court  of 
survey. 

(8.)  Such  fees  as  the  Board  of  Trade  may  determine 
shall  be  paid  in  respect  of  an  inspection  of  lights  and  fog 
signals  under  this  section,  not  exceeding  those  specified  in 
the  sixteenth  Schedule  to  this  Act. 

§  421. — (1.)  Any  rules  made  before  or  after  the  passing  of  Saving  for 
this  Act  under  the  authority  of  any  local  Act,  concerning  local  rules  of 
lights  and  signals  to  be  carried,  or  the  steps  for  avoiding  J^'^v^^'^V^ 
collision  to  be  taken,  by  vessels  navigating  the  waters  of  any  ' 

harbour,   river,  or  other  inland  navigation,   shall  notwith- 
standing anything  in  this  Act  have  full  efiPect. 

(2.)  Where  any  such  rules  are  not,  and  cannot  be  made, 
her  Majesty  in  Council,  on  the  application  of  any  person 
having  authority  over  such  waters,  or,  if  there  is  no  such 
person,  any  person  interested  in  the  navigation  thereof,  may 
make  such  rules,  and  those  rules  shall,  as  regards  vessels  navi- 
gating the  said  waters,  be  of  the  same  force  as  if  they  were 
part  of  the  collision  regulations. 

§  422. — (1.)  In  every  case  of  collision  between  two  vessels.  Duty  of  vessel 

it  shall  be  the  duty  of  the  master  or  person  in  charge  of  each  to  aagist  the 

vessel,  if  and  so  far  as  he  can  do  so  without  danirer  to  his  other  m  case 
'       1  J  /•<»         \  ^  of  collision, 

own  vessel,  crew,  and  passengers  (if  any) — 

(a)  to  render  to  the  other  vessel,  her  master,  crew,  and 
passengers  (if  any)  such  assistance  as  may  be  practic- 
able and  may  be  necessary  to  save  them  from  any 
danger  caused  by  the  collision,  and  to  stay  by  the 
other  vessel  xmtil  he  has  ascertained  that  she  has  no 
need  of  further  assistance ;  and  also 

(b)  to  give  to  the  master  or  person  in  charee  of  the  other 
vessel  the  name  of  his  own  vessel  and  of  the  port  to 
which  she  belongs,  and  also  the  name  of  the  ports 
from  which  she  comes  and  to  which  she  is  bound. 

(2.)  If  the  master  or  person  in  charge  of  a  vessel  fails  to 
comply  with  this  section,  and  no  reasonable  cause  for  such 
failure  is  shown,  the  collision  shall,  in  the  absence  of  proof 
to  the  contrary,  be  deemed  to  have  been  caused  by  his 
wrongful  act,  neglect,  or  default. 

(3.)  If  the  master  or  person  in  charge  fails  without  reason- 
able cause  to  comply  with  this  section,  he  shall  be  guilty  of  a 
misdemeanor,  and,  if  he  is  a  certificated  o£Q.cer,  an  inquiry 
into  his  conduct  may  be  held,  and  his  certificate  cancelled  or 
suspended. 
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GoUisionB  to 
be  entered  in 
official  log. 


Application 
of  collision 
regulations  to 
foreign  ships. 


§  423.^(1.)  In  every  case  of  collision,  in  which  it  is  practic- 
able BO  to  do,  the  master  of  every  ship  shall,  immediately 
after  the  occurrence,  cause  a  statement  thereof,  and  of  the 
circumstances  under  which  the  same  occurred,  to  be  entered 
in  the  official  log-book  (if  any),  and  the  entry  shall  be  signed 
by  the  master,  and  also  by  the  mate  or  one  of  the  crew. 

(2.)  If  the  master  fails  to  comply  with  this  section,  he  shall 
for  each  offence  be  liable  to  a  fine  not  exceeding  twenty  pounds. 

§  424.  Whenever  it  is  made  to  appear  to  her  Majesty  in 
Council  that  the  government  of  any  foreign  country  is  wiUing 
that  the  collision  regulations,  or  the  provisions  of  this  part  of 
this  Act  relating  thereto,  or  otherwise  relating  to  colxisions, 
or  any  of  those  regulations  or  provisions  should  apply  to  the 
ships  of  that  country  when  beyond  the  limits  of  Briti^  juris- 
diction. Her  Majesty  may  by  Order  in  Council  direct  that  these 
regulations  and  provisions  shall,  subject  to  any  limitation  of 
time,  conditions,  and  qualifications  contained  in  the  Order, 
apply  to  the  ships  of  the  said  foreign  country,  whether  within 
British  jurisdiction  or  not,  and  that  such  ships  shall,  for  the 
purpose  of  such  regulations  and  provisions,  be  treated  as  if 
they  were  British  ships. 

«  «  «  «  « 
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THE  REGULATIONS  FOR  PREVENTING 
COLLISIONS  AT  SEA(o). 

Freldonaby. 

These  rules  shall  be  followed  by  all  vessels  upon  the  high 
seas  and  in  all  waters  connected  therewith,  navigable  by  sea- 
going vessels. 

In  the  following  rules  every  steam  vessel  which  is  under 
sail  and  not  under  steam  is  to  be  considered  a  sailing  vessel, 
and  every  vessel  tmder  steam,  whether  under  sail  or  not,  is  to 
be  considered  a  steam  vessel. 

The  word  '^  steam  vessel "  shall  include  any  vessel  propelled 
by  machinery. 

A  vessel  is  ''under  way"  within  the  meaning  of  these  rules 
when  she  is  not  at  anchor,  or  made  fast  to  the  shore  or 
agroimd. 

ElTLES  CONCEBIONG  LlGHTS,  &0. 

The  word  "visible "  in  these  rules,  when  applied  to  lights, 
shall  mean  visible  on  a  dark  night  with  a  clear  atmosphere. 

Art.  1 .  The  rules  concerning  lights  shall  be  complied  with 
in  all  weathers  from  sunset  to  sunrise,  and  during  such  time 
no  other  lights  which  may  be  mistaken  for  the  prescribed 
lights  shall  be  exhibited. 

Art.  2.  A  steam  vessel  when  under  way  shall  carry — 
(a)  On  or  in  front  of  the  foremast,  or,  if  a  vessel  without  a 
foremast,  then  in  the  fore  part  of  the  vessel,  at  a 
height  above  the  hull  of  not  less  than  twenty  feet, 
and  if  the  breadth  of  the  vessel  exceeds  twenty  feet, 
then  at  a  height  abo^e  the  hull  not  less  than  sucli 
breadth,  so,  however,  that  the  light  need  not  be 
carried  at  a  greater  height  above  the  hull  than  forty 
feet,  a  bright  white  light,  so  constructed  as  to  show 
an  unbroken  light  07er  an  arc  of  the  horizon  of 
twenty  points  of  the  compass,  so  fixed  as  to  throw 
the  light  ten  points  on  each  side  of  the  vessel,  viz., 

(a)  Made  by  Older  in  CounoU  of  27th  Nov.  1896. 
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from  right  ahead  to  two  points  abaft  the  beam  on 
either  side,  and  of  such  a  character  as  to  be  visible 
at  a  distance  of  at  least  five  miles. 

(b)  On  the  starboard  side  a  g^een  light  so  constrncted  as 

to  show  an  tmbroken  light  over  an  arc  of  the  horizon, 
of  ten  points  of  the  compass,  so  fixed  as  to  throw  the 
light  from  right  ahead  to  two  points  abaft  the  beam 
on  the  starboard  side,  and  of  such  a  character  as  to 
be  visible  at  a  distance  of  at  least  two  miles. 

(c)  On  the  port  side  a  red  light  so  constructed  as  to  show 

an  unbroken  light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass,  so  fixed  as  to  throw  the  light 
from  right  ahead  to  two  points  abaft  the  beam  on 
the  port  side,  and  of  such  a  character  as  to  be  visible 
at  a  distance  of  at  least  two  miles. 

(d)  The  said  green  and  red  side  lights  shall  be  fitted  with 

inboard  screens  projecting  at  least  three  feet  forward 
from  the  light,  so  as  to  prevent  these  lights  from 
being  seen  across  the  bow. 

(e)  A  steam  vessel  when  under  way  may  carry  an  addi- 

tional white  light  similar  in  construction  to  the  light 
mentioned  in  sub-division  (a).     These  two  lights 
shall  be  so  placed  in  line  with  the  keel  that  one 
shall  be  at  least  fifteen  feet  higher  than  the  other, 
and  in  such  a  position  with  reference  to  each  other 
that  the  lower  light  shall  be  forward  of  the  upper 
one.     The  vertical  distance  between  these  lights 
shall  be  less  than  the  horizontal  distance. 
Art.  3.  A  steam  vessel  when  towing  another  vessel  shall,  in 
addition  to  her  side  lights,  carry  two  bright  white  lights  in  a 
vertical  line  one  over  the  other,  not  less  than  six  feet  apart, 
and  when  towing  more  than  one  vessel  shall  carry  an  addi- 
tional bright  white  light  six  feet  above  or  below  such  lights, 
if  the  length  of  the  tow,  measuring  from  the  stem  of  the 
towing  vedsel  to  the  stem  of  the  last  vessel  towed,  exceeds 
600  feet.     Each  of  these  lights  shall  be  of  the  same  coostruc- 
tion  and  character,  and  shall  be  carried  in  the  same  position 
as  the  white  light  mentioned  in  Art.  2  (a),  except  the  addi- 
tional light,  which  may  be  carried  at  a  height  of  not  less  than 
fourteen  feet  above  the  hull. 

Such  steam  vessel  may  carry  a  small  white  light  abaft  the 
funnel  or  aftermast  for  the  vessel  towed  to  steer  by,  but  such 
light  shall  not  be  visible  forward  of  the  beam. 

Art.  4.  (a)  A  vessel  which  from  anyj  accident  is  not  imder 
command,  shall  carry  at  the  same  height  as  the  white  light 
mentioned  in  Art.  2  (a),  where  they  can  best  be  seen,  and,  if 
a  steam  vessel,  in  lieu  of  that  light,  two  red  lights,  in  a  vertical 
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line  one  over  the  other,  not  less  than  six  feet  apart,  and  of 
such  a  character  as  to  be  visible  all  round  the  horizon  at  a 
distance  of  at  least  two  miles ;  and  shall  by  day  carry  in  a 
vertical  line  one  over  the  other,  not  less  than  six  feet  apart, 
where  they  can  best  be  seen,  two  black  balls  or  shapes,  each 
two  feet  in  diameter. 

(b)  A  vessel  employed  in  laying  or  in  picking  up  a  tele- 
graph cable  shall  carry  in  the  same  position  as  the  wlute  light 
mentioned  in  Art.  2  (a),  and,  if  a  steam  vessel,  in  lieu  of  that 
light,  three  lights  in  a  vertical  line  one  over  the  other,  not 
less  than  six  feet  apart.  The  highest  and  lowest  of  these 
lights  shall  be  red,  and  the  middle  light  shall  be  white,  and 
they  shall  be  of  such  a  character  as  to  be  visible  all  round  the 
horizon,  at  a  distance  of  at  least  two  miles.  By  day  she  shall 
carry  in  a  vertical  line  one  over  the  other,  not  less  than  six 
feet  apart,  where  they  can  best  be  seen,  three  shapes  not  less 
than  two  feet  in  diameter,  of  which  the  highest  and  lowest 
shall  be  globular  in  shape  and  red  in  colour,  and  the  middle 
one  diamond  in  shape  and  white. 

(c)  The  vessels  referred  to  in  this  Article,  when  not  making 
way  through  the  water,  shall  not  carry  the  side  lights,  but 
when  makuig  way  shall  carry  them. 

(d)  The  lights  and  shapes  required  to  be  shown  by  this 
Article  are  to  be  taken  by  other  vessels  as  signals  that  the 
vessel  showing  them  is  not  under  command  and  cannot,  there- 
fore, get  out  of  the  way. 

These  signals  are  not  signals  of  vessels  in  distress  and 
requiring  assistance.     Such  signals  are  contained  in  Art.  31. 

Art.  5.  A  sailing  vessel  under  way,  and  any  vessel  being 
towed,  shall  carry  the  same  lights  as  are  prescribed  by  Art.  2 
for  a  steam  vessel  under  way,  with  the  exception  of  the  white 
lights  mentioned  therein,  which  they  shall  never  carry. 

Art.  6.  Whenever,  as  in  the  case  of  small  vessels  under  way 
during  bad  weather,  the  green  and  red  side  lights  cannot  be 
fixed,  these  lights  shall  be  kept  at  hand  lighted  and  ready  for 
use ;  and  shall,  on  the  approach  of  or  to  other  vessels,  be  ex- 
hibited on  their  respective  sides  in  su£Q.cient  time  to  prevent 
collision,  in  such  manner  as  to  make  them  most  visible,  and 
so  that  the  green  light  shall  not  be  seen  on  the  port  side  nor 
the  red  light  on  the  starboard  side,  nor,  if  practicable,  more 
than  two  points  abaft  the  beam  on  their  respective  sides. 

To  make  the  use  of  these  portable  lights  more  certain  and 
easy,  the  lanterns  containing  them  shall  each  be  painted  out- 
side with  the  colour  of  the  light  they  respectively  contain,  and 
shall  be  provided  with  proper  screens. 

Art.  7.  Steam  vessels  of  less  than  forty,  and  vessels  imder 
oars  or  sails  of  less  than  twenty,  tons  gross  tonnage,  respec- 
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tivelj,  and  rowing  boats,  when  under  way,  shall  not  be  obliged 
to  carry  the  lights  mentioned  in  Art.  2  (a)  (b)  and  (c),  but  if 
they  do  not  carry  them  they  shall  be  provided  with  the 
following  lights : — 

1.  Steam  vessels  of  less  than  forty  tons  shall  carry : 

(a)  In  the  fore  part  of  the  vessel,  or  on  or  in  front  of  the 

funnel,  where  it  can  best  be  seen,  and  at  a  height 
above  the  gunwale  of  not  less  than  nine  feet,  a 
bright  white  light  constructed  and  fixed  as  pre- 
scrioed  in  Art.  2  Ta),  and  of  such  a  character  as 
to  be  visible  at  a  aistance  of  at  least  two  miles. 

(b)  Qreen  and  red  side  lights  constructed  and  fixed  as 

prescribed  in  Art.  2  (b)  and  (c),  and  of  such  a 
character  as  to  be  visible  at  a  distance  of  at  least 
one  mile,  or  a  combined  lantern  showing  a  green 
light  and  a  red  light  from  right  ahead  to  two 
points  abaft  the  beam  on  their  respective  sides, 
cuch  lantern  shall  be  carried  not  less  than  three 
feet  below  the  white  light. 
2..  Small  steamboats,  such  as  are  carried  by  sea-goin^ 
vessels,  may  carry  the  white  light  at  a  less  height  than 
nine  feet  above  the  g^unwale,  but  it  shall  be  carried 
above  the  combined  lantern,  mentioned  in  sub-divi- 
sion 1  (b). 

3.  Vessels  under  oars  or  sails,  of  less  than  twenty  tons, 

shall  have  ready  at  hand  a  lantern  with  a  green  glass 
on  one  side  and  a  red  glass  on  the  other,  which,  on  the 
approach  of  or  to  other  vessels,  shall  be  exhibited  in 
sufiicient  time  to  prevent  collision,  so  that  the  green 
light  shall  not  be  seen  on  the  port  side  nor  the  red 
light  on  the  starboard  side. 

4.  Bowing  boats,  whether  tmder  oars  or  sail,  shall  have 

ready  at  hand  a  lantern  showing  a  white  light,  which 

shall  be  temporarily  exhibited  in  sufficient  time  to 

prevent  collision. 

The  vessels  referred  to  in  this  Article  shall  not  be  obliged 

to  carry  the  lights  prescribed  by  Art.  4  (a),  and  Art.  1 1,  &st 

paragraph. 

Art.  8.  Pilot  vessels  (&),  when  engaged  on  their  station  on 
pilotage  duty,  shall  not  show  the  lights  required  for  other 
vessels,  but  shall  carry  a  white  light  at  the  masthead,  visible 
all  round  the  horizon,  and  shall  also  exhibit  a  flare-up  light 
or  flare-up  L'ghts  at  short  intervals,  which  shall  never  exceed 
fifteen  minutes. 

On  the  near  approach  of  or  to  other  vessels  they  shall  have 

{b)  As  to  steam  xnlot  boats'  lights,  see  tupra,  p.  409. 
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their  side  lights  lighted,  ready  for  nse,  and  shall  flash  or  show 
them  at  short  intervals,  to  indicate  the  direction  in  which  they 
are  heading,  but  the  green  light  shall  not  be  shown  on  the 
port  side,  nor  the  red  light  on  the  starboard  side. 

A  pilot  vessel  of  such  a  class  as  to  be  obliged  to  go  along- 
side of  a  vessel  to  put  a  pilot  on  board  may  show  the  white 
light  instead  of  carrying  it  at  the  masthead,  and  may,  instead 
of  the  coloured  lights  above  mentioned,  have  at  hand  ready 
for  use  a  lantern  with  a  g^een  glass  on  the  one  side  and  a  red 
glass  on  the  other,  to  be  used  as  prescribed  above. 

Pilot  vessels,  when  not  engaged  on  their  station  on  pilotage 
duty,  shall  carry  lights  similar  to  those  of  other  vessels  of 
their  tonnage. 

Art.  9.  \^Th%8  Article  will  deal  with  regulations  affecting  fifh- 
ing  boatSf  and  tvill  be  the  subject  of  another  Order,  which  will 
be  submitted  to  her  Majesty  for  approval  at  a  later  date{c),'] 

Art.  10.  A  vessel  which  is  being  overtaken  by  another  shaU 
show  from  her  stem  to  such  last- mentioned  vessel  a  white 
light  or  a  flare-up  light. 

The  white  light  required  to  be  shown  by  this  Article  may 
be  flxed  and  carried  in  a  lantern,  but  in  such  case  the  lantern 
shall  be  so  constructed,  fitted,  and  screened  that  it  shall  throw 
an  unbroken  light  over  an  arc  of  the  horizon  of  twelve  points 
of  the  compass,  viz.,  for  six  points  from  right  aft  on  each  side 
of  the  vessel,  so  as  to  be  visible  at  a  distance  of  at  least  one 
mile.  Such  light  shall  be  carried  as  nearly  as  practicable  on 
the  same  level  as  the  side  lights. 

Art.  11.  A  vessel  under  150  feet  in  leng^,  when  at  anchor, 
shall  carry  forward,  where  it  can  best  be  seen,  but  at  a  height 
not  exceeding  twenty  feet  above  the  hull,  a  white  light  in  a 
lantern  so  constructed  as  to  show  a  clear,  uniform,  and  un- 
broken light  visible  all  round  the  horizon  at  a  distance  of  at 
least  one  mile. 

A  vessel  of  150  feet  or  upwards  in  length,  when  at  anchor, 
shall  carry  in  the  forward  part  of  the  vessel,  at  a  height  of 
not  less  than  twenty,  and  not  exceeding  forty,  feet  above  the 
hull,  one  such  light,  and  at  or  near  the  stem  of  the  vessel, 
and  at  such  a  height  that  it  shall  be  not  less  than  fifteen  feet 
lower  than  the  forward  light,  another  such  light. 

The  length  of  a  vessel  shall  be  deemed  to  be  the  length 
appearing  in  her  certificate  of  registry. 

A  vessel  aground  in  or  near  a  fairway  shaU  carry  the  above 
light  or  lights  and  the  two  red  lights  prescribed  by  Art.  4  (a). 

Art.  12.  Every  vessel  may,  if  necessary  in  order  to  attract 
attention,  in  addition  to  the  lights  which  she  is  by  these 

(e)  For  the  regulations  now- (Sept.  1897)  in  foroe,  see  supra,  p.  410. 
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rules  reqtured  to  cany,  show  a  flare-up  light  or  use  any 
detonating  signal  that  cannot  be  mistaken  for  a  distress 
signal. 

Art.  13.  Nothing  in  these  rules  shall  interfere  with  the 
operation  of  any  special  rules  made  by  the  Gk>yemment  of 
any  nation  with  respect  to  additional  station  and  signal 
lights  for  two  or  more  ships  of  war  or  for  vessels  sailing 
imder  convoy,  or  with  the  exhibition  of  recognition  signals 
adopted  by  shipowners,  which  have  been  authorized  by  their 
respective  Governments  and  duly  registered  and  published. 

Art.  14.  A  steam  vessel  proceedmg  under  seal  only,  but 
having  her  funnel  up,  shall  carry  in  daytime,  forward, 
where  it  can  best  be  seen,  one  black  ball  or  shape  two  feet 
in  diameter. 

Sound  Signals  for  Fog,  &c. 

Art.  15.  All  signals  prescribed  by  this  Article  for  vessels 
under  way  shall  be  given  : 

1.  By  "  steam  vessels  "  on  the  whistle  or  siren. 

2.  By  **  sailing  vessels  and  vessels  towed  "  on  the  fog-horn. 
The  words  '^ prolonged  blast"  used  in  this  Article  shall 

mean  a  blast  of  from  four  to  six  seconds'  duration. 

A  steam  vessel  shall  be  provided  with  an  efficient  whistle 
or  siren,  sounded  by  steam  or  some  substitute  for  steam,  so 
placed  that  the  sound  may  not  be  intercepted  by  any  obstruc- 
tion, and  with  an  efficient  fog-horn,  to  be  sounded  by 
mechanical  means,  and  also  with  an  efficient  bell.*  A  sail- 
ing vessel  of  twenty  tons  gross  tonnage  or  upwards  shall  be 
provided  with  a  similar  fog-horn  and  bell. 

*  In  aU  casee  where  the  roles  require  a  bell  to  be  used  a  dram 
may  be  sabstitated  on  board  Torkifih  Tesselii,  or  a  gong  where  snch 
articles  are  used  on  board  small  sea-going'  vessels. 

In  fog,  mist,  falling  snow,  or  heavy  rain  storms,  whether 
by  day  or  night,  the  signals  described  in  this  Article  shall  be 
used  as  follows ;  viz. : — 

(a)  A  steam  vessel  having  way  upon  her  shall  sound,  at 

intervals  of  not  more  than  two  minutes,  a  prolonged 
blast. 

(b)  A  steam  vessel  under  way,  but  stopped  and  having  no 

way  upon  her,  shall  sound,  at  intervals  of  not  more 
than  two  minutes,  two  prolonged  blasts,  with  an 
interval  of  about  one  second  between  them. 

(c)  A  sailing  vessel  under  way  shall  sound,  at  intervals  of 

not  more  than  one  minute,  when  on  the  starboard 
tack  one  blast,  when  on  the  port  tack  two  blasts  in 
succession,  and  when  with  the  wind  abaft  the  beam 
three  blasts  in  succession. 
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(d)  A  vessel,  when  at  anchor,  shall,  at  intervalfl  of  not 

more  than  one  minute,  ring  the  bell  rapidly  for 
about  five  seconds. 

(e)  A  vessel,  when  towing,  a  vessel  employed  in  laying  or 

in  picking  up  a  telegraph  cable,  and  a  vessel  under 
way,  which  is  unable  to  get  out  of  the  way  of  an 
approaching  vessel  through  being  not  under  com- 
mand, or  unable  to  manoeuvre  as  required  by  these 
rules,  shall,  instead  of  the  signals  prescribed  in  sub- 
divisions (a)  and  (c)  of  this  Article,  at  intervals  of 
not  more  than  two  minutes,  sound  three  blasts  in 
succession,  viz.,   oniB  prolonged  blast  followed  by 
two  short  blasts.     A  vessel  towed  may  give  this 
signal  and  she  shall  not  give  any  other. 
Sailing  vessels  and  boats  of  less  than  twenty  tons  gross 
tonnage  shall  not  be  obliged  to  give  the  above-mentioned 
signals,  but  if  they  do  not,  they  shall  make  some  other  effi- 
cient sound  signal  at  intervals  of  not  more  than  one  minute. 

Speed  of  Ships  to  be  Modebate  m  Foo,  &o. 

Art.  16.  Every  vessel  shall,  in  a  fog,  mist,  falling  snow,  or 
heavy  rain  storms,  go  at  a  moderate  speed,  having  careful 
regard  to  the  existing  circumstances  and  conditions. 

A  steam  vessel  hearing,  apparently  forward  of  her  beam, 
the  fog- signal  of  a  vessel  the  position  of  which  is  not  ascer- 
tained, shall,  so  far  as  the  circumstances  of  the  case  admit, 
stop  her  engines,  and  then  navigate  with  caution  until  danger 
of  collision  is  over. 

Steering  aitd  SAiLma  Eules. 
Preliminary — Eisk  of  Collision, 

Bisk  of  collision  can,  when  circumstances  permit,  be  ascer- 
tained by  carefully  watching  the  compass  bearing  of  an 
approaching  vessel.  If  the  bearing  does  not  appreciably 
change,  such  risk  should  be  deemed  to  exist. 

Art.  17.  When  two  sailing  vessels  are  approaching  one 
another,  so  as  to  involve  risk  of  collision,  one  of  them  shall 
keep  out  of  the  way  of  the  other,  as  follows,  viz. : — 

(a)  A  vessel  which  is  running  free  shall  keep  out  of  the 

way  of  a  vessel  which  is  close-hauled. 

(b)  A  vessel  which  is  close-hauled  on  the  port  tack  shall 

keep  out  of  the  way  of  a  vessel  which  is  close-hauled 
on  the  starboard  tack. 

(c)  When  both  are  running  free,  with  the  wind  on  different 
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sides,  the  vessel  which  has  the  wind  on  the  port  side 
shall  keep  out  of  the  way  of  the  other. 

(d)  When  both  are  runniDg  free,  with  the  wind  on  the 

same  side,  the  vessel  which  is  to  windward  shall 
keep  out  of  the  way  of  the  vessel  which  is  to 
leeward. 

(e)  A  vessel  which  has  the  wind  aft  shall  keep  out  of  the 

way  of  the  other  vessel. 
Art.  18.  When  two  steam  vessels  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  involve  risk  of  collision,  each  shall 
alter  her  course  to  starboard,  so  that  each  may  pass  on  the 
port  side  of  the  other. 

This  Article  only  applies  to  cases  where  vessels  are  meeting 
end  on,  or  nearly  end  on,  in  such  a  manner  as  to  involve 
risk  of  collision,  and  does  not  apply  to  two  vessels  which 
must,  if  both  keep  on  their  respective  courses,  pass  dear 
of  each  other. 
The  only  cases  to  which  it  does  apply  are,  when  each  of  the 
two  vessels  is  end  on,  or  nearly  end  on,  to  the  other ;  in 
other  words,  to  cases  in  which,  by  day,  each  vessel  sees 
the  masts  of  the  other  in  a  line,  or  nearly  in  a  line,  with 
her  own ;  and  by  night,  to  cases  in  which  each  vessel  is 
in  such  a  position  as  to  see  both  the  side  lights  of  the 
other. 
It  does  not  apply,  by  day,  to  cases  in  which  a  vessel  sees 
another  ahead  crossing  her  own  course ;  or  by  night,  to 
cases  where  the  red  light  of  one  vessel  is  opposed  to  the 
red  light  of  the  other,  or  where  the  green  Hght  of  one 
vessel  is  opposed  to  the  green  light  of  the  other,  or  where 
a  red  light  without  a  green  light,  or  a  green  light  without 
a  red  light,  is  seen  ahead,  or  where  both  green  and  red 
lights  are  seen  anywhere  but  ahead. 
Art.  19.  When  two  steam  vessels  are  crossing,  so  as  to  in- 
volve risk  of  collision,  the  vessel  which  has  the  other  on  her 
own  starboard  side  shall  keep  out  of  the  way  of  the  other. 

Art.  20.  When  a  steam  vessel  and  a  sailing  vessel  are  pro- 
ceeding in  such  directions  as  to  involve  risk  of  collision,  the 
steam  vessel  shall  keep  out  of  the  way  of  the  sailing  vessel. 

Art.  21.  Where  by  any  of  these  rules  one  of  two  vessels  is 
to  keep  out  of  the  way,  the  other  shall  keep  her  course  and 
speed. 

Note. — When,  in  consequence  of  thick  weather  or  other 
causes,  such  vessel  finds  herself  so  close  that  collision  cannot 
be  avoided  by  the  action  of  the  giving- way  vessel  alone,  she 
also  shall  take  such  action  as  will  best  aid  to  avert  collision. 
(See  Arts.  27  and  29.) 
Art  22.  Every  vessel  which  is  directed  by  these  rules  to 
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keep  out  of  the  way  of  another  vessel  shall,  if  the  circum- 
stances  of  the  case  admit,  avoid  crossing  ahead  of  the  other. 

Art.  23.  Every  steam  vessel  which  is  directed  by  these  rules 
to  keep  out  of  the  way  of  another  vessel  shall,  on  approaching 
her,  if  necessary,  slacken  her  speed  or  stop  or  reverse. 

Art.  24.  Notwithstanding  anything  contained  in  these  ruleSy 

every  vessel,  overtaking  any  other,  shalL  keep  out  of  the  way 

of  the  overtaken  vessel. 

Every  vessel  coming  up  with  another  vessel  from   any 

direction  more  than  two  points  abaft  her  beam,  t.«.,  in 

such  a  position,  with  reference  to  the  vessel  which  she 

is  overtaking,  that  at  night  she  would  be  unable  to  see 

either  of  that  vessel's  side  lights,  shall  be  deemed  to  be 

an  overtaking  vessel;    and  no  subsequent  alteration  of 

the  bearing  between  the  two  vessels  shall  make  the 

overtaking  vessel  a  crossing  vessel  within  the  meaning 

of  these  rules,  or  relieve  her  of  the  duty  of  keeping  clear 

of  the  overtaken  vessel  until  she  is  finsdly  past  and  clear. 

As  by  day  the  overtaking  vessel  cannot  always  know  with 

certainty  whether  she  is  forward  of  or  abaft  this  direction 

from  the  other  vessel,  she  should,  if  in  doubt,  assume  that 

she  is  an  overtaking  vessel  and  keep  out  of  the  way. 

Art.  25.  In  narrow  channels  every  steam  vessel  shall,  when 

it  is  safe  and  practicable,  keep  to  that  side  of  the  fairway  or 

mid-channel  which  lies  on  the  starboard  side  of  such  vessel. 

Art.  26.  Sailing  vessels  under  way  shall  keep  out  of  the 
way  of  sailing  vessels  or  boats  fishing  with  nets,  or  lines,  or 
trawls.  This  rule  shall  not  give  to  any  vessel  or  boat  engaged 
in  fishing  the  right  of  obstructing  a  fairway  used  by  vessels 
other  than  fishing  vessels  or  boats. 

Art.  27.  In  obeying  and  construing  these  rules,  due  regard 

shall  be  had  to  all  dangers  of  navigation  and  collision,  and  to 

any  special  circumstances  which  may  render  a  departure  from 

'  the  above  rules  necessary  in  order  to  avoid  immediate  danger. 

Souin)  Signals  fob  Vessels  in  Sight  of  one  Anotheb. 

Art.  28.  The  words  *^  short  blast "  used  in  this  Artide  shall 
mean  a  blast  of  about  one  second's  duration. 

When  vessels  are  in  sight  of  one  another,  a  steam  vessel 

under  way,  in  taking  any  course  authorized  or  required  by 

these  rules,  shall  indicate  that  course  by  the  following  signals 

on  her  whistle  or  siren,  viz. : — 

.  One  short  blast  to  mean,  "  I  am  directing  my  course  to 

starboard." 
Two  short  blasts  to  mean,  **  I  am  directing  mj  course  to 
port." 
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Three  short  blasts  to  mean,  ''  My  engines  are  going  fall 
speed  astern." 

No  Vessel  xtndeb  any  CmonicsTAKGES  to  negubct  fbopeb 

Preoautionb. 

Art.  29.  Nothing  in  these  rules  shall  exonerate  any  vessel, 
or  the  owner,  or  master,  or  crew  thereof,  from  the  conse- 
quences of  any  neglect  to  carry  lights  or  signals,  or  of  any 
neglect  to  keep  a  proper  look-out,  or  of  the  neglect  of  any 
precaution  which  may  be  required  by  the  ordinary  practice  of 
seamen,  or  by  the  special  circumstances  of  the  case. 

Eeservation  of  Rules  for  Harbours  Aim  Inland 

Navigation. 

Art.  30.  Nothing  in  these  rules  shall  interfere  with  the 
operation  of  a  special  rule,  duly  made  by  local  authority, 
relative  to  the  navigation  of  any  harbour,  river,  or  inland 
waters. 

Distress  Signals. 

Art.  31.  When  a  vessel  is  in  distress  and  requires  assistance 
from  other  vessels  or  from  the  shore,  the  following  shall  be 
the  signals  to  be  used  or  displayed  by  her,  either  together  or 
separately ;  viz. : — 

In  the  daytime — 

1.  A  gun  or  other  explosive  signal  £red  at  intervals  of 

about  a  minute ; 

2.  The  International  Code  signal  of  distress  indicated  by 

N.  0. ; 

8.  The  distant  signal,  consisting  of  a  square  flag,  having 
either  above  or  below  it  a  ball  or  anything  resem- 
bling a  ball ; 

4.  A  continuous  sounding  with  any  fog-signal  apparatus. 
At  night — 

1.  A  gim  or  other  explosive  signal  fired  at  intervals  of 

about  a  minute ; 

2.  Flames  on  the  vessel  (as  from  a  burning  tar-barrel, 

oil-barrel,  &c.) ; 

3.  Eockets  or  sheUs,  throwing  stars  of  any  colour  or 

description,  fired  one  at  a  time,  at  short  intervals ; 

4.  A  continuous  sounding  with  any  fog-signal  apparatus. 
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The  attention  of  seamen  should  be  called  to  the  ^'  Inland 
Bules  of  the  Boad"  of  the  United  States,  which  contain 
several  additions  to  and  alterations  of  the  international  regu- 
lations. These  ''  inland  rules  "  are  applicable  to  the  harbours 
of  Boston,  New  York,  Baltimore,  Galveston,  San  Francisco, 
and  also  to  various  other  harbours  and  waters  of  the  Atlantic 
seaboard,  the  limits  of  which  are  defined  and  stated  in 
Notices  to  Mariners,  No.  349  of  1895  and  No.  171  of  1897, 
contained  in  the  London  Gazette  of  9th  July,  1895,  and  30th 
March,  1897.  The  following  is  a  short  statement  of  the 
effect  of  some  of  the  rules ;  the  text  of  the  rules  will  be  found 
in  the  London  Gazette  of  9th  July,  1895. 

Lights. 

Art.  3.  Steamers  over  150  feet  in  length,  when  under  way, 
must  carry  a  second  bright  light  to  serve  as  a  '*  range  "  light. 

Art.  4.  Steamships  towing  must  carry  abaft  the  funnel  or 
mast  a  bright  light  for  the  tow  to  steer  by. 

Art.  5.  SteamLships  towing  rafts  must  carry  two  horizontal 
bright  lights  on  the  foremast,  and  also  the  steering  light  aft. 

Art.  6.  A  vessel  in  tow  must  carry  a  bright  light  s^. 

Art.  11,  as  to  riding  lights  for  steamships  of  and  over 
150  feet  in  length,  differs  slightly  in  wording  from  Art.  11 
of  the  international  regulations. 

**  Sailing  vessels  sh^,  at  all  times  on  the  approach  of  any 
steamer  during  the  night  time,  show  a  lighted  torch  upon  that 
point  or  quarter  to  which  such  steamer  shall  be  approaching." 

Ships  of  war  and  revenue  cutters  may  omit  any  of  the  lights 
specified  in  the  international  regulations. 

Souio)  Signals  in  Fog,  &o. 

Art.  14  (a).  Steam  vessels  tmder  way  (except  those  towing 
rafts)  must  sound  every  minute  three  blasts. 
Vessels  in  tow  must  soimd  "  four  bells  "  every  minute. 
Steamers  towing  rafts  must  sound  a  screeohiiig  whistle. 
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Small  craft  under  way  or  at  anchor  must  make  some  efficient 
sound  signal  every  minute. 

Speed  to  be  moderate  in  thick  weather ;  on  hearing  a  fog- 
signal,  '^  apparently  not  more  than  four  points  from  right 
ahead,"  a  steam  vessel  must  *' reduce  her  speed  to  bare 
steerage  way." 

Steebinq  and  SATLma  Bttles. 

'^  In  all  narrow  channels  where  there  is  a  current,  when 
two  steamers  are  meeting,  the  descending  steamer  shall 
have  the  right  of  way,  and  shall,  before  the  vessels  have 
arrived  within  the  distance  of  half-a-mile  from  each  other, 
give  the  signal  necessary  to  indicate  which  side  she  elects  to 
take." 

In  channels  less  than  500  feet  wide  no  steam  vessel  may- 
pass  another  going  in  the  same  direction  until  certain  specified 
signals  shall  have  passed  between  them. 

Meeting  steamships  must  slow  down  to  moderate  speed. 

If  the  signal  of  another  steamship  is  not  accepted,  or 
assented  to,  or  understood,  the  other  shall  sound  several 
short  blasts  in  quick  succession. 


n 
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LOCAL  RULES 

{In  Alphabetical  Order  of  Rivers  and  Waters  to  which 

they  relate). 


AVON  EIVEE. 

An  Order  in  Comunl  of  25tli  Angiut,  1892,  reqaires  barges  and  trows  Ayon 
to  exhibit  the  lights  therein  mentioned  (see  tupra^  p.  400). 


BELFAST. 

At  Belfast,  roles  made  under  10  &  11  Vict.  o.  52  (Local),  provide  that  Belfast, 
(r.  67)  steamships  shall  pass  on  the  port  side  of  each  other ;  (r.  68)  a 
steamship  overtaking  another  shall  leave  the  latter  on  her  poit  hand ; 
(r.  69)  and  shall  not  attempt  to  pass  the  ship  ahead  where  there  is  risk, 
and  tne  ship  ahead  must  keep  to  the  port  side  of  the  channel  and  not 
cross  the  overtaking  ship ;  (r.  70)  tugs  are  not  to  have  more  than  four 
ships  in  tow  or  more  than  two  abreast ;  (rr.  72  and  73)  steamships  are  to 
slow  their  engines  in  certain  parts  of  the  river  and  on  passing  dredg^ers ; 
(Additional  Aules,  r.  1)  off  Holyrood  Lighthouse  an  outgoing  steamer 
shall  wait  until  the  incoming  steamer  has  come  round  far  enough  to  gfive 
her  a  clear  course  ;  {ib,  r.  2)  steamships  not  to  swing  in  the  harbour  so 
as  to  hamper  others;  {ib,  r.  3)  **  irregular  or  casual  trading  steamers" 
not  to  leave  so  as  to  interfere  with  advertised  steamers  ;  {ib,  r.  4)  steamers 
advertised  to  sail  at  the  same  time  are  to  regfulate  their  sailings  according 
to  their  relative  positions  up  and  down  the  river,  so  that  the  vessel  furthest 
up  the  river  is  not  to  sail  until  the  other  is  under  way. 


BRIDGEWATER  CANAL. 

Kegulations  were  enacted  by  Order  in  Council  of  18th  Maj,  1870  (also  Bridgewater 
for  tiie  Manchester  and  Salf ora  Junction  Canal,  the  Runcorn  and  Weston  CaniQ. 
Canal,  and  the  Mersey  and  Irwell  Navigation). 


CARBON  RIVER  (GRANGEMOUTH). 

The  following  rules,  of  18th  January,  1873,  were  made  under  4  &  5  Vict.  Carron  river 
c.  55  (Local),  and  30  &  31  Vict.  c.  106  (Local) :  fr.  2)  vessels  to  pass  each  (Orange- 
other  port  to  port,  each  keeping  on  the  starboara  side  of  the  river ;  {r.  5)  mouth), 
no  vessel  to  anchor  or  moor  at  the  entrance  of  the  docks  or  harbour ;  (r.  6) 
not  to  enter  docks  or  harbour  under  sail,  and  have  an  anchor  ready  to  let 
go ;  (r.  10)  steamships  to  go  half  speed  in  the  river,  and  dead  slow  on 
approaching  other  craft;  (r.  11)  to  enter  the  lock  yeiy  slowly;  (r.  12) 
regulation  lights. 

M.  QQ 
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Local  rulee  THE  CLYDE. 

The  Clyde.  Bye-laws  of  eth  August,  1889(a),  made  under  21  &  22  Viot.  o.  149 

(Local),  and  60  Vict.  sees.  2,  o.  8  (Local). 

1.  (  Vesseh  over  sixty  tons  to  have  pilot,) 

2.  (/n  daytime  one  hand,  at  night  and  in  fog  two  hands,  on 
the  look-out,) 

3.  (Steam  vessel  or  dredger  turning  or  unable  to  keep  out  of  the 
wag  to  sound  four  or  more  blasts  or  strokes  of  her  bell;  there- 
upon the  other  vessel  to  keep  out  of  the  wag,) 

4.  {Yards  to  be  peaked;  bowsprits  and  jibbooms  run  in  or 
topped,) 

5.  {Anchors  to  be  laid  so  as  not  to  interfere  with  fairway. 
Bowsprits  and  jibbooms  of  vessels  aground  to  be  rigged  in.) 

6.  (  Vesseh  not  to  anchor  or  moor  above  Bowling ,  or  inside 
the  river  walls,) 

7.  {Small  boats  prohibited  in  certain  parts  of  the  river.) 

8.  {Scows  to  have  coamings  eighteen  inches  high.) 

«  «  «  «  « 

11.  {At  night  and  in  dense  fog  speed  not  to  exceed  four  tnilee 

an  hour.) 

«  «  «  «  « 

14.  When  steam  vessels  proceeding  in  opposite  directions 
are  approaching  one  another,  each  SiaU,  when  within  fifty- 
yards  of  the  other,  slow  her  engines,  and  each  shall  alter  her 
course  to  starboard,  so  that  each  shall  pass  to  the  port  side  of 
the  other. 

15.  When  two  steam  vessels  are  proceeding  in  the  same 
direction,  but  with  unequal  speed,  the  slower  vessel  shall, 
when  about  to  be  overtaken,  be  kept  sufficiently  to  the  left  or 
port  side  of  the  channel  as  to  leave  a  free  passage  for  the 
faster  vessel,  and  shall  be  slowed,  and,  if  necessary,  the 
engines  stopped,  as  soon  as  the  faster  vessel  comes  within 
fifty  yards  of  her  ;  and  the  engines  of  the  faster  vessel  shall 
also  be  slowed,  when  within  fifty  yards  of  the  slower  vessel, 
until  the  latter  shall  be  passed ;  and  it  shall  be  sufficient 
intimation  to  the  slower  vessel  of  the  faster  vessel's  purpose 
of  passing  her  that  the  bell  of  the  faster  vessel  be  twice  rung 
and  her  engine  whistle  be  twice  sounded ;  but  the  faster  vessel 
shall  not  attempt  to  pass  the  slower  until  the  latter  shall  have 
given  her  room  to  pass  safely.  Failing  that  being  done,  the 
person  in  charge  of  the  faster  vessel  shall  report  the  offence  to 
the  pilot  board  in  order  that  such  offence  may  be  dealt  with. 

Note. — ^The  faster  vessel  should  not  claim  to  pass  the  slower 

(a)  A  revision  of  these  bye-laws  is  in  progress  (July,  1897). 
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at  a  narrow  or  otherwise  difficult  part  of  the  river,  and  only  Local  rules 
when  the  course  is  free  of  other  passing  vessels.        •  (The  Clyde). 

1 6.  A  steam  vessel  meeting  or  overtaking  any  sailing  vessel, 
or  tug  with  sailing  vessel  or  timber  raft  in  tow,  shall  slow  her 
engines  when  within  fifty  yards  of  such  vessels,  and  shall 
continue  slowing  until  she  shall  have  passed  the  same ;  and 
when  about  to  pass  any  vessel  aground  or  at  anchor  shall 
slow  her  engines  at  least  150  yards  from  such  vessel,  and  so 
continue  until  she  shall  have  passed  the  same. 

17.  Every  vessel  when  being  overtaken  by  another  vessel 
after  dark  shall  show  from  her  stem  a  white  light  until  the 
other  vessel  shall  have  passed. 

18.  Vessels  coming  out  of  dock  shall  signify  the  same  by  a 
prolonged  blast  of  the  steam  whistle  of  not  less  than  five 
seconds'  duration,  and  in  cases  where  a  vessel  is  not  under 
steam  the  tug  boat  in  attendance  shall  make  the  same  signal. 

19.  Every  steam  vessel  under  her  own  steam,  crossing  from 
one  side  of  the  river  towards  the  other  side,  shall  keep  out  of 
the  way  of  vessels  navigating  up  and  down  the  river. 

20.  {Steamships  to  go  dead  slow  past  dredging  machines, 
diving  bellsy  and  river  works.) 

21.  {Steamships  to  go  dead  slow  past  notice  hoards  to  that 
effect.) 

22.  61,  and  102.  {Steamships  to  go  dead  slow  in  certain  parts 
of  the  river.) 

23.  {Tugs  not  to  tow  vessels  alongside  or  abreast  of  each  other, 

except  certain  small  craft;  tow  not  to  exceed  160  yards  in  length.) 

25.  (  Order  of  berthing  of  vessels  arriving  together  at  a  wharf) 
If  If  If  If  If 

32.  Every  vessel  when  on  the  river  shall  conform  to  the 
Board  of  Trade  Bules  with  regard  to  lights ;  and  every  vessel 
moored  to  the  buoys  shall,  between  sunset  and  sunrise,  have 
a  white  light  exhibited  in  a  globular  lantern  of  not  less  than 
eight  inches  in  diameter,  placed  in  a  conspicuous  situation, 
and  raised  at  least  twelve  feet  above  the  deck,  so  as  to  show  a 
clear,  uniform,  and  unbroken  light  all  round  the  horizon. 

33.  {Sunken  vessel  to  be  lit  by  two  red  lights  and  a  white 
light.  A  look-out  man  to  be  on  board  or  in  a  boat,  and  to  show 
red  flags  in  daytime.) 

As  to  Launches. 

34.  ( Two  small  boats  to  lie  in  the  river  200  yards  ahove  and 
below  the  launch;  pilot  of  launch  to  show  red  flag  with  ^^  launch^' 

in  white  letters flve  minutes  before  launch;  the  boats  thereupon  > 

to  show  similar  flags ;  no  craft  in  the  river  to  pass  boats  so 
signalling  until  launch  is  over ;  if  launch  delayed,  pilot  to  show 
white  flag  and  boats  to  withdraw  their  red  flags ;  twenty-four 

qq2 
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Looal  nilet       hours^  notice  of  launch  to  he  given  to  harhour-maiter  ;  delay  of 
(The  ajde).     traffic  by  launch,) 

•  •  •  •  • 

110.  {Horse  boats  and  steam  ferry  boats  to  catry  white  liyht 
twelve  feet  above  the  deck.) 


A  oode  of  mlee  dated  9th  Febroaiy,  1869,  oonfinned  on  the  llth  April, 
1869,  and  made  nnder  10  Vict.  o.  27  (Local),  and  21  &  22  Yiot.  c.  149 
(Local),  hy  the  Clyde  Pilot  Board,  contains  the  following  directionB : — 

11.  (  Vessels  not  to  anchor  in  the /airway  of  the  Firth,) 

12.  All  YOBselB  propelled  by  the  power  of  steam,  or  sailing 
with  a  fair  wind  and  falling  in  with  vessels  beating  to  wind- 
ward, shall  alter  their  course  in  sufficient  time  to  pass  astern 
of  the  vessel  so  beating.  All  vessels  beating  to  windward, 
and  meeting  on  opposite  tacks,  shall  avoid  getting  foul  of 
each  other  by  the  vessel  on  the  starboard  tack  keeping  to  the 
wind,  and  the  vessel  on  the  port  tack  bearing  up  so  as  to  paas 
easily  astern  of  the  other — ^eJI  under  a  penalty  of  5/. 

13.  {Steamship  not  to  race,  or  pass  within  fifty  yards  of  one 
ahead,) 

14.  {Appears  to  require  the  lights  described  in  the  Regulations 
for  Preventina  Collisions  at  Sea,  made  under  25  j"  26  Vict,  c.  63, 

to  be  carried.) 


By  Order  in  Gonndl  of  23rd  Fehmaiy,  1891,  it  was  directed  that : — 

Every  dredger  moored  in  the  river  Clyde,  within  the  juris- 
diction of  the  Clyde  Trustees,  .shall,  between  sunset  and 
sunrise,  exhibit  three  bright  lights  from  globular  lanterns  of 
not  less  than  eight  inches  in  diameter,  placed  in  triangular 
f oim,  not  less  than  six  feet  apart,  on  the  top  of  the  framework 
athwartships,  and  of  sufficient  power  to  be  distinctly  visible, 
with  a  clear  atmosphere,  on  a  dark  night  at  a  distance  of  at 
least  one  mile. 


By  an  order  of  24th  Noyemher,  1894,  signal  regulations  for  veeseb 
entering  and  leaving  Queen's  Dock  and  Ceeanock  Dock  were  coniSrmed 
by  the  Board  of  Trade. 


CORK. 


Cork.  The  bye-laws  and  regulations  of  9th  June,  1869,  for  preyenting  col- 

lisions, in  force  at  Cork  (under  1  Qeo.  lY.  c.  62,  and  the  Cork  Harbour 
Amendment  Act,  1866),  are  substantially  the  same  as  the  general  regu- 
lations.   There  are,  however,  someyaziations  and  additions,  the  principal 
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of  whicli  are  as  follows : — ^The  local  rales  are  expressly  made  appHoable  Looal  rules 
to  steam  and  sailing  lighters ;  the  fog-horn  or  bell  is  to  be  sounded  once  (Cork), 
every  minute ;  and  there  are  special  provisions  for  speed  when  passing 
dredgers  and  other  craft,  and  for  the  navigation  of  rafts  of  timber. 
Bules  85,  89,  90,  and  91  are  as  follows  :— 

85.  When  any  steam  vessels  moying  in  opposite  directions 
shall  approach  each  other,  the  masters  shall  respectively  slow 
eng^es  as  soon  as  such  vessels  shall  come  within  one  hundred 
yards  of  each  other,  and  shall  cause  the  respective  vessels  to 
keep  as  near  as  they  can  towards  the  side  of  the  river  to  the 
right  or  starboard,  so  as  to  afford  all  possible  facility  to  each 
other  to  pass. 

89.  Every  steam  vessel,  when  navigatinc^  any  narrow 
channel,  shall,  whenever  it  is  safe  and  practicable,  keep  to 
that  side  of  the  fairway  or  midchannel,  which  lies  on  the 
starboard  side  of  such  steam  vesseL 

90.  No  steam  vessel  shall  race,  or  attempt  or  strive  or  race, 
the  one  against  the  other ;  nor  shall  any  steam  vessel  attempt 
to  come  in  the  wake  of  another  steam  vessel  between  Horse- 
head  and  the  sea,  nor  pass  one  proceeding^  in  the  same  direc- 
tion, except  at  a  safe  distance ;  and  the  ^ower  moving  vessel 
shall  allow  the  faster  moving  vessel  freely  to  pass. 

91.  The  master,  or  other  person  in  charge  of  steam  vessels, 
shall  not  proceed  at  any  greater  speed  than  quarter  speed  in 
any  part  of  the  river  west  of  the  east  end  of  Myrtle  Hill 
Terrace. 


DUBLIN. 

Bye-laws  made  under  the  Dublin  Port  and  Docks  Acts,  1869,  and  oon-  Dublin, 
firmed  on  the  2nd  December,  1884,  provide  that : — 

1.  (All  vessels  to  navigate  on  the  starboard  side  ofmidchanneL) 

2.  ( Vessels  crossing  to  their  wrong  side  do  so  at  their  oton 
risk,) 

3.  (^Overtaken  steamer  to  keep  on  starboard  side  and  allow 
other  vessel  to  pass,) 

4.  {Ships^  lights  to  be  those  of  the  Regulations  for  Preventing 
Collisions  at  Sea.) 

5.  {Ships  at  anchor  to  exhibit  a  white  light  not  more  than 
twenty  feet  from  deck ;  to  ring  beU  in  fog,) 

6.  {Steamships  to  go  slow^  quarter  speed,  or  stop  engines  at 
certain  places.) 

8.  Ships  not  to  anchor  between  Poolby  Lighthouse  and 
Custom  House. 


GEANGEMOTJTH.    {See  Casbok  Biveb.) 
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Loealrnles 
Holyhead. 


HOLYHEAD. 

At  Holyhead,  by  regulatioiiB  of  the  Ist  December,  1877,  iasaed  by  order 
of  the  Board  of  Trade,  and  sigped  by  the  harbour-master,  ships  are 
warned  against  bringing  up  outride  the  breakwater,  or  in  the  fairway, 
where  they  are  in  the  track  of  paoketfi ;  if  unavoidably  brought  up  in  the 
fairway  masters  are  particularly  requested  to  exhibit  two  riding  lights, 
one  at  the  peak  and  one  forward  ;  when  navigating  the  fairway  at  night 
vessels  should  bum  a  flare-up  or  bright  light ;  small  vessels  should  come 
into  the  harbour  of  refuge  and  leave  the  outer  anchorage  for  large  ships ; 
vessels  riding  in  the  harbours  or  roadsteads  are  to  exhibit  the  regulation 
riding  light ;  vessels  are  not  to  enter  the  inner  harbour  at  a  high  rate  of 
speed,  or  endanger  the  packets  alongside  the  jetties;  in  bad  weather 
vessels  are  to  be  securely  anchored  and  made  snug ;  coming  round  the 
breakwater  vessels  are  to  go  at  reduced  speed,  as  they  are  coming  round 
a  blind  oomer ;  the  mail  packets  bum  a  red  flashing  light  when  rounding 
the  breakwater ;  and  when  swinging  and  blocking  the  entrance  the  red 
flash  light  is  burnt  and  fog-bell  sounded ;  when  the  harbour  is  dear  a 
green  usush  light  is  burnt. 


HUMBEE. 

Homber.  The  following  rules  were  made  under  the  powers  of  25  &  26  Viot.  c.  63, 

by  Order  in  Council  of  8th  February,  1890  (b).  They  are  to  be  read  in 
connection  with  rules  made  by  Order  in  Gouncnl  of  7th  March,  1887.  An 
infringement  of  them  brings  a  ship  within  the  penalty  of  35  &  36  Vict. 
0.  85,  6.  17  ;  The  Ripon^  10  P.  D.  65. 

1.  All  vessels,  as  well  sailing  vessels  as  steamers  (except 
dumb-craft),  while  navigating,  or  anchored,  or  moored  in  the 
Biver  Humber,  or  in  any  part  of  the  Biver  Ouse  below  the 
North  Eastern  Bailway  bridge  crossing  the  Biver  Ouse  at  or 
near  Hook,  or  in  any  part  of  the  Biver  Trent,  at  or  below 
Gainsborough,  shall  observe  and  obey  the  '^  Begulations  for 
Preventing  Collisions  at  Sea,"  set  out  in  the  first  schedule 
annexed  to  an  Order  in  Council  made  in  pursuance  of  and  for 
the  time  being  in  force  under  the  Merchant  Shipping  Act 
Amendment  Act,  1862,  or  any  statutory  modification  thereof, 
with  the  exceptions  and  additions  made  in  the  following 
Bules. 

2.  All  vessels  as  aforesaid  when  at  anchor  in  the  Biver 
Humber,  or  in  any  part  of  the  Biver  Ouse  below  the  North 
Eastern  BaUway  Bridge  crossing  the  Biver  Ouse  at  or  near 
Hook,  or  in  any  part  of  the  Biver  Trent  at  or  below  Gains- 
borough, shall,  between  sunset  and  sunrise,  instead  of  the 
light  prescribed  by  Art.  8  of  the  said  regulations,  exhibit 
from  the  forestay,  or  otherwise  near  the  bow  of  the  vessel, 
where  it  can  best  be  seen,  a  white  light  in  a  globular  lantern 


(h)  See  London  Gazette,  1890,  Vol  I.  p.  796. 
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of  eight  inches  in  diameter,  and  so  constmoted  as  to  show  Looal  rales 
a  clear,  uniform,  and  unbroken  light  visible  all  round  the  (Humber). 
horizon  at  a  distance  of  at  least  one  mile ;  and  in  addition 
thereto,  all  vessels  having  two  or  more  masts  shall  exhibit 
another  white  light  at  double  (c)  the  height  of  the  bow  light, 
at  the  main  or  mizen  peak,  or  the  boom  topping  lift,  or  other 
position  near  the  stem  where  it  can  best  be  seen. 

3.  Dumb-craft  shaU,  between  sunset  and  sunrise,  exhibit 
in  the  forepart  of  the  craft  a  white  light  behind  an  opal  frosted 
or  ground  colourless  glass  shade,  and  distinctly  visible  on  all 
sides,  not  less  in  height  above  deck  or  above  any  cargo  or 
other  obstruction  on  the  deck : — 

(1)  When  at  anchor,  than  five  feet ; 

(2)  When  being  towed,  than  three  feet ;  and  the  stemmost 

of  the  craft  towed  shall  also  exhibit  a  white  light  at 
the  stem. 

4.  Every  passenger  ferry  steamer  plying  between  Hull 
and  New  Holland  while  under  way  and  in  motion  shall  in  all 
weathers,  between  sunset  and  sunrise,  carry  at  the  stem  a 
bright  white  light  so  constructed  as  to  show  an  unbroken  and 
uniform  light  over  an  arc  of  the  horizon  of  twelve  points  of 
the  compass,  so  fixed  as  to  throw  the  light  from  right  astern 
to  six  points  on  each  side  of  the  ship,  and  of  such  a  character 
as  to  be  visible  on  a  dark  night  with  a  clear  atmosphere  at  a 
distance  of  at  least  one  mile. 

5.  Every  dredger  moored  in  the  River  Humber  or  off  any 
pier  or  quay  shall,  between  sunset  and  sunrise,  exhibit  at  the 
head  a  white  light  in  a  globular  lantern  of  not  less  than  eight 
inches  in  diameter,  and  a  similar  light  at  the  stem,  and  in 
addition  thereto  an  amber  light  four  feet  above  each  of  the 
said  white  lights,  all  the  said  lights  to  be  so  constructed  as 
to  show  a  clear,  uniform,  and  unbroken  light,  visible  at  a 
distance  of  at  least  one  mile. 

6.  Every  vessel  shall  be  navigated  with  care  and  caution, 
and  at  a  speed  and  in  a  manner  which  shall  not  involve  risk 
of  collision  by  causing  a  swell,  or  endanger  the  safety  of  other 
vessels  or  moorings,  or  cause  damage  thereto,  or  to  the  river 
banks.  Special  care  and  caution  shall  be  used  in  navigating 
such  vessel  where  there  is  much  traffic,  and  when  passing 
vessels  employed  in  dredging  or  removing  sunken  vessels  or 
other  obstructions.  If  the  sidety  of  any  vessel  or  moorings  is 
endangered,  or  damage  is  caused  thereto,  or  to  the  river  banks 
by  a  passing  steam  vessel,  the  onus  shall  lie  upon  the  master 
or  owner  of  such  vessel  to  show  that  she  was  navigated  with 

Je)  This  means  not  less  than  double ;  twenfy-five  feet  from  the  deok 
d  to  comply  with  the  rule.     2%e  Ma^netOy  15  P.  D.  101. 
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Local  rntm      ccure  and  caution,  and  at  such  a  speed  and  in  manner  directed 
(Humber).        by  these  rules. 

7.  {SteamshipB  approctching  wreck-removing  crafty  or  craft 
laying  or  removing  buogs  or  drawing  moorings,  are  to  go  dmd 
slow  300  gards  be/ore  reaching  such  craft  and  100  yards  after 
passing  them.) 

8.  Any  vessel  wliich,  from  unavoidable  circumstances,  may 
be  compelled  to  anchor  in  the  fairway  of  the  river,  shall,  with 
as  little  delay  as  may  be,  remove  to  a  proper  roadstead,  or 
otherwise  proceed  on  her  course. 

9.  In  interpreting  these  rules  the  term  ''  dumb-craft "  shall 
include  canal  boats,  mud-barges,  and  other  barges,  lighters, 
vessels  '^without  masts,"  and  vessels  without  either  deck  or 
mast,  sloops,  keels  with  their  masts  lowered,  and  rafts. 

The  Roles  of  7th  Maroh,  1887  (d),  in  connection  with  which  the  above 
roles  are  to  be  read,  apply  (role  1)  to  all  vessels  navigating  or  anchored  or 
moored  in  the  River  Trent  between  the  Stone  Bridge  at  Gainsboroogh  and 
Trent  Fall.  Roles  2,  3,  limit  the  nomber  of  vessds  which  may  be  towed 
at  one  time.  Role  4 :  Evei^  vessel  anchoring  in  the  river  shall  have  her 
anchor  booyed.  Role  6 :  Vessels  anchoring  for  the  porpose  of  dredging 
or  fishing  not  to  obstroct  the  navigable  channel,  nor  to  lie  abreast  of  each 
other.  Kole  6 :  Vessels  lying  at  works  or  wharves  and  waiting  to  load 
or  discharge,  or  anchored  for  porposes  of  fishing,  to  have  ropes  made 
fast  ashore.  Role  7 :  No  vessel,  onless  waiting  to  load  or  discharge  cargo, 
to  lie  for  more  than  forty-eight  hoors  in  any  of  the  following  places : — 
Mortar  Bight,  Stockwith  or  Ropery  Bight,  Jenny  Horn  Bight,  Kelfield 
Upper  Bight,  lower  part  of  Andrew's  Wife's  Reach  (above  Soothfield 
dnim),  Derrythorpe  or  Althorpe  Bight,  Boggard  Hall  Bight  between 
Borrin^am  Ferry  and  Keadby  Bridge,  Keadby  Bridge  to  Keadby  Lower 
Town  End,  opper  part  of  Amoott's  Hook  Bight  near  Amcott's  Sloioe, 
lower  part  of  Amcott's  Hook  and  Neap  Staith.  Roles  8,  9:  Fishing 
vessels  not  to  lie  in  certain  places,  and  not  to  exceed  twenty  tons. 
Role  10 :  Any  vessel  anchored  or  moored  so  as  to  be  an  obstroction  to 
navigation  to  be  removed  within  eight  hoors  after  delivery  of  an  order 
of  the  corporation.  Role  1 1 :  No  vessel  to  lie  or  be  moored  at  any  jetty, 
staith,  or  landing  plaoe,  so  as  to  obstroct  navigation.  Role  12:  All 
vessels  at  anchor  and  not  moored  to  any  wharf,  stoith,  jetty,  or  the  river 
bank  to  have  on  board  a  competent  person  at  all  times.  Roles  13,  14, 
provide  for  booying  and  lighting  landing-places  and  steps  which  are 
sobmerged  at  high  water,  and  for  slackening  ferry  chains  when  not  in 
actual  Qfle. 


MANCHESTER  SHIP  CANAL. 

Manchester  1*  Vessels  to  be  at  owners'  risk.    2.  Anchors,  sails,  spars,  &o.,  to  be 

Ship  Canal.      stowed.    3.  Cargo  and  draft  of  water  to  be  declared. 

4.  The  maximum  speed  in  the  canal  must  not  exceed  six 
miles  an  hour,  unless  a  special  permit  has  been  obtained  from 
the  company's  manager. 

(d)  London  Gazette,  1887,  Vol.  I.  p.  1440. 
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6.  Sails  not  to  be  uaed.    6.  VesseU  to  be  nayigated  with  oare,  eepe-  Local  rules 
dally  when  approaching  looks  or  dredgers.     7.  Borden  of  proof  on  yessel  (Manchester 
doing  damage.   8.  Vessels  to  have  their  own  ropes  and  fenders.   9.  Signals.  Ship  Canal). 

10.  Signals  at  swing  bridges.     11.  Signals  at  locks.     12.  Vessels  not  to 
impede  entrances  to  looks.     13.    Lockmaster  to  direct  vessels  in  looks. 

1 1.  Engines  not  to  be  used  when  moored  in  locks. 

15.  Wlien  vessels  proceeding  in  opposite  directions  are 
approaching  one  another,  each  vessel  must  be  steered  as 
closely  as  possible  with  safety  to  her  own  starboard  side  of 
the  canal,  so  that  they  may  pass  on  the  port  side  of  each 
other ;  each  vessel  must  reduce  her  speed  to  dead  slow,  or,  if 
necessary,  stop  altogether,  so  as  to  pass  in  safety.  When 
vessels  meet  in  the  tidal  portion  of  the  canal  when  the  tide  is 
running,  the  vessel  proceeding  against  the  tide  must  give 
way,  or  tie  up  if  necessary,  until  the  vessel  coming  with  the 
tide  or  stream  has  passed,  and  when  vessels  meet  in  the  non- 
tidal  portion  of  the  canal,  the  vessel  bound  up  the  canal  must 
give  way,  or  tie  up  if  necessary,  until  the  vessel  coming  down 
has  passed. 

16.  When  one  vessel  is  following  another  without  the 
intention  of  passing,  she  must  not  approach  nearer  to  the 
leading  vessel  than  one  furlong  or  eighth  of  a  mile. 

17.  No  vessel  must  overtake  another  within  half  a  mile  of 
any  lock  or  swing  bridge.  Every  vessel  when  being  over- 
taken must  keep  as  far  as  possible  to  starboard  side  of  mid- 
channel  ;  and  if  after  sunset,  a  white  light  must  be  shown 
over  the  stem.  The  vessel  overtaking  must  pass  on  the  port 
side  of  the  vessel  overtaken. 

18.  Wherever  the  slopes  of  the  canal  will  permit,  small 
craft  must  be  kept  enturely  out  of  the  track  of  sea-going 
vessels. 

19.  Whenever  vessels  under  way  may  require  to  depart 
from  the  course  laid  down  for  them  in  these  regulations  for 
the  purpose,  for  instance,  of  proceeding  to  or  from  any  quay, 
wharf,  works,  or  lock,  or  for  any  other  reason,  the  responsi- 
bility of  doing  so  in  safety,  having  regard  to  passing  traffic 
and  to  works  in  operation  or  otherwise,  will  rest  upon  the 
person  in  charge  and  the  owners  of  such  vessel. 

20.  Bridge  gauges ;  headway.  21.  Dredgers  worldng  to  hoist  black 
ball  or  white  light  on  the  side  clear  for  traffic ;  red  light  on  the  other 
side ;  dredgfers  moored  to  show  ordinary  lights.  22.  Hopper  barges  not 
to  open  doors.  23.  Obstructions  to  lie  reported.  24.  Kubbish  not  to 
be  cuscharged.  25.  Marials  accidentally  discharged  to  be  reported. 
26.  Notice  to  be  given  of  yessels  sunk.  27.  Vessels  to  be  properly 
ballasted.  28.  Vessels  to  be  moored  in  proper  places;  never  to  moor 
or  anchor  in  fairway ;  signals  and  other  precautions  when  moored. 
29.  Watchman  to  be  oir  board.  30.  Vessels  to  be  moored  at  orders  of 
company's  servants.  31.  Towing  not  allowed  except  by  order;  leng^ 
of   tow  line  and  of   tows.      32.    Fires  and  lights.      33.   Ezplosives. 
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Local  rules       34.  Timber  not  to  be  floated.     86.   Bischargmff  oargo.     36.  Qsng' 

(Manohester      ways.     37.  Quays  to  be  kept  olear  of  cargo.    38.  Nuisanoes.     39.  Dogs 

Ship  Oanal).      &i>d  dangerous  animals.    40.  Smoking.    41.   Defacing  dock  premises. 

42.   Horses  and  Tebioles.     43.   Cranes.     44.   Labourers.     45.    Passes. 

46.  Notice  of  leaving  bert;h.    47.  Obstructing  officers. 

The  schedule  of  signals  provides  that :  1 .  Lights  are  to  be  in  accord- 
ance with  the  sea  regulations.  2.  Vessels  are  to  whistle  when  approach- 
ing others.  3.  Or  when  overtaking  others.  4.  If  a  vessel  is  obliged  to 
stop  when  another  is  following,  she  is  to  give  three  blasts,  one  Bhort^  one 
long,  and  one  short.  6.  When  approaching  a  lock  or  swing  bridge  vessels 
are  to  whistle,  when  from  Manohester,  one  long  and  one  short  blast ; 
when  from  Eiastham,  one  long  blast;  no  whistie  to  be  soimded  if,  by- 
day,  the  lock  or  bridge  signals  are  against  the  ship.  6.  Fog  signals  to 
be  according  to  the  sea  regulations.  7.  If  a  vessel  is  aground  or  dis- 
abled, by  day,  three  black  balls  or  shapes  vertically,  and  bell  to  be  rung ; 
by  night,  three  red  lights  vertically,  and  bell  to  be  rung. 

There  are  bye-laws  for  vessels  passing  through  the  estuary  and  other 
locks,  and  bye-laws  for  pilots  and  pilotage.    PUotage  is  not  oompulsoxy. 


MEBSEY. 

Hersey.  The  following  rules  were  made  by  Order  in  Council  of  3rd  August, 

1897,  under  60  &  61  Vict.  c.  21  (Mersey  Channels  Act,  1897)i  and  the 
Merchant  Shipping  Act,  1894:^ 

Rules  concerning  the  lights  or  signals  to  be  carried  and  concerning  the 
steps  for  avoiding  collision  to  be  taken  by  vessels  navigating  the  River 
Mersey,  and  the  sea  channels  or  approaches  thereto,  between  the  Rock 
Lighthouse  and  the  furthest  point  seawards  to  which  such  sea  channels 
or  approaches  respectively  are  for  the  time  being  buoyed  on  both  sides. 

1 .  Every  vessel,  including  river  craft,  in  any  part  of  the  River  Mersey 
or  in  the  sea  channels  or  approaches  thereto,  as  above  defined,  shall  on 
and  after  the  sixteenth  day  of  August,  one  tiiousand  eight  hundred  and 
ninety-seven,  observe  and  obey  the  regulations  for  preventing  collision 
at  sea  made  in  pursuance  of  the  Merchant  Shipping  Act,  1894,  herein- 
after called  the  *' general  reg^ations,"  and  which  may  from  time  to 
time  be  in  force,  with  the  exceptions  and  additions  mentioned  in  the 
following  rules  {e). 

2.  A  vessel  when  lying  at  any  stage 'shall  carry  the  light  prescribed  by 
Articles  2  and  5  of  the  general  reg^ations  and  rule  5  hereot. 

3.  Canal  flats  and  all  other  vessels,  with  or  without  masts,  whilst 
being  towed,  shall  carry  the  lights  prescribed  for  sailing  vessels  by 
Article  6  of  the  general  regulations. 

4.  A  steam  vessel,  when  towing  another  vessel,  shall,  in  addition  to 
the  compulsory  lights  prescribed  by  Article  3  of  the  general  regulations, 
carry  a  small  white  light  abaft  the  funnel,  or  aftermast,  for  tiie  vessel 
towed  to  steer  by,  but  such  light  shall  not  be  visible  forwud  of  the 
beam. 

5.  In  lieu  of  Article  10  of  the  general  regfulations,  a  vessel  (except  as 
hereafter  by  this  rule  provided)  shall  carry  at  her  stem  a  white  light. 
The  light  shall  be  earned  and  fixed  in  a  lantern  so  constructed,  fitted, 
and  screened  that  it  shall  throw  an  xmbroken  light  over  an  arc  of  tibe 
horizon  of  twelve  points  of  the  compass,  viz.,  for  six  points  from  right 

(e)  The  numbers  quoted  in  these  rules  refer  to  the  articles  in  the 
general  regulations  made  on  the  27th  November,  1896. 
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aft  on  each  side  of  the  Teasel,  bo  as  to  be  yisible  at  a  distance  of  at  least 
a  mile.  Such  light  shall  be  earned  as  near  as  practicable  on  the  same 
level  as  the  side  lights. 

Provided  that  the  vessels  referred  to  in  Article  7  of  the  general  regula- 
tions (viz.,  steam  vessels  of  less  than  forty  and  vessels  nnder  oars  or  sails 
of  less  than  twenty  tons  g^ross  tonnage  respectively,  and  rowing  boats) 
shall  not  be  obliged  to  carry  the  light  proscribed  by  this  rule,  but  if  they 
do  not  carry  such  light  they  shall,  when  being  overtaken  by  another 
vessel,  show  from  the  stem  a  white  light  or  a  flare-up  Hght,  as  required 
by  Article  10  of  the  general  regulations. 

6.  In  lieu  of  Article  11  of  the  general  reg^ulations,  a  vessel  when  at 
anchor,  except — 
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(a)  when  lying  at  any  stage, 

(b)    -  -     - 


as  hereafter  in  this  rule  provided, 
shall  carry  in  the  forward  part  of  the  vessel,  at  a  height  of  not  less  than 
twenty  and  not  exceeding  forty  feet  above  the  hull,  a  white  light  in  a 
lantern  so  constructed  as  to  show  a  clear,  uniform,  and  unbroken  light 
visible  all  round  the  horizon  at  a  distance  of  at  least  a  mile,  and  at  or 
near  the  stem  of  the  vessel,  and  at  such  a  height  that  it  shall  not  be  less 
than  fifteen  feet  lower  than  the  forward  light,  another  such  light. 

Provided  that  the  vessels  referred  to  in  Article  7  of  the  general  regula- 
tions (viz.,  steam  vessels  of  less  than  forty  and  vessels  under  oan  or  sails 
of  less  than  twenty  tons  gpross  tonnage  respectively,  and  rowing  boats) 
when  at  anchor  shall  not  be  obliged  to  carry  the  lights  prescribed  by  this 
rule  ;  but  if  they  do  not  carry  them,  each  of  such  vessels  shall  carry,  in 
a  place  where  it  can  best  be  seen,  at  a  height  above  the  gunwale  of  not 
less  than  nine  feet,  a  white  light  in  a  lantern  so  constructed  as  to  show  a 
clear,  uniform,  and  unbroken  light  visible  all  round  the  horizon  at  a 
distance  of  at  least  a  mile. 

7.  A  vessel,  except  as  hereafter  in  this  rule  provided,  having  on  board 
any  explosive  except  ship's  ammunition,  shall,  when  at  anchor,  carry  a 
red  light,  in  a  globular  luitem  not  less  than  ten  inches  in  diameter,  six 
feet  above  the  forward  white  light  prescribed  by  rule  6  hereof. 

Provided  that  a  vessel  entitled  to  carry  and  carrying  the  white  light 
prescribed  by  the  proviso  to  rule  6  shall  carry  the  red  light  above 
described  not  less  than  three  feet  above  such  white  light. 

8.  A  vessel  anchored  to  mark  the  position  of  a  wreck  or  other  obstruc- 
tion shall  carry  in  all  weathers,  from  sunset  to  sunrise,  two  bright  white 
lights,  in  lanterns  so  constructed  as  to  show  a  clear,  uniform,  and  un- 
broken light  visible  all  round  the  horizon,  at  a  distance  of  at  least  a  mile, 
which  lights  shall  be  placed  horizontally  on  a  cross-yard  on  the  foremast 
at  a  height  not  exceeding  twenty  feet  above  the  hull,  and  not  exceeding 
twenty  feet  apart,  and  the  said  vessel  shall  carry  in  all  weathers,  between 
sunrise  and  sunset,  two  black  balls  placed  as  nereinbefore  ordered  with 
regard  to  the  lights  aforementioned. 

9.  A  vessel  of  three  hundred  and  fifty  feet  or  upwards  in  length,  when 
at  anchor  during  fog,  mist,  or  falling  snow,  or  heavy  rain  storms,  whether 
by  day  or  night— 

(1)  Bing  in  the  forward  part  of  the  vessel  the  bell  prescribed  by 

Article  15  (d)  of  the  general  regulations. 

(2)  Sound  at  or  near  the  stom  of  such  vessel  a  loud-toned  gong  or  a 

loud-toned  triangle  or  other  loud-toned  article  that  cannot  be 
mistaken  for  a  bell,  whistle,  siren,  or  foghorn. 
The  bell  shall  be  rung,  and  the  gong,  triangle,  or  other  article  sounded 
respectively,  for  a  period  of  about  five  seconds,  at  intervals  of  not  more 
thui  one  minuto. 

The  length  of  a  vessel  shall  be  deemed  to  be  the  length  appearing  in 
her  certifioato  of  zegistry. 
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Local  roles  10.  Every  steam  ressel  nnder  w&j  shall,  when  it  is  safe  and  practicable, 

(Merwy).  keep  to  that  side  of  the  fairway  or  mid-chazmel  which  lies  on  the  starboard 

side  of  such  yessel. 

I>redffert. 

11.  The  word  "dredger"  shall  mean  any  vessel  fitted  with  plant  or 
apparatus  for  eroding  or  dispersing  sand  and  other  material. 

12.  A  dredger  when  at  work  or  in  position  for  working  shall  carry  the 
following  lights  and  signals,  viz. : — 

Lights  between  sunset  and  sunrise  : — 

(1) — (a)  Forward. — In  the  forward  part  of  the  dredger,  at  a  height  of 
not  less  than  twenty  and  not  exceeding  forty  feet  above  the  hnll,  a  white 
light  in  a  lantern  so  constructed  as  to  snow  a  clear,  uniform,  and  unbroken 
light,  visible  all  round  the  horizon  at  a  distance  of  at  least  a  mile. 

(b)  Amidships. — ^Three  such  white  lights  placed  in  triangular  form,  not 
less  than  eight  feet  apart,  the  base  of  the  triangle  to  be  at  least  ten  feet 
higher  than  the  forward  light,  and  to  be  also  higher  than  and  clear  of  the 
frunework,  funnels,  or  any  other  erections  npon  the  dredger. 

(c)  Aft. — One  such  white  light  at  or  near  the  stern  of  the  dredger,  and 
at  such  a  height  that  it  shall  not  be  less  than  fifteen  feet  lower  than  the 
forward  light. 

(2)  A  dredger,  when  not  making  any  way  through  the  water,  shall  not 
carry  side  or  stem  lights,  but  when  making  wav  shall  carry  the  usual  red 
and  green  side  lights  and  the  stem  light  prescribed  by  rule  5  hereof. 

Signals  between  sunrise  and  sunset : — 

Amidships. — Three  red  balls,  of  not  less  than  two  feet  in  diameter, 
placed  in  triangular  form  not  less  than  eight  feet  apart,  the  base  of  the 
triangle  to  be  higher  than  and  clear  of  the  framework,  funnels,  or  any 
other  erections  npon  the  dredger. 

13.  The  lights  and  signals  required  to  be  carried  by  rule  12  are  to  be 
taken  by  other  vessels  as  sig^nals  that  the  vessel  showing  them  is  not 
under  command,  and  cannot  therefore  get  out  of  the  way. 

14.  A  dredger  when  not  at  work  nor  in  position  for  working  shall 
carry  the  ordinary  lights  and  signals  required  to  be  carried  by  vessels  for 
avoiding  collisions,  as  provided  by  these  rules  and  by  the  roles  ai^ 
regulations  now  and  from  time  to  time  in  force  under  the  Merchant 
Shipping  Act,  1894,  and  the  Mersey  Channels  Act,  1897. 


OTJSE,  EIVEE.    {See  Humbeb,  tupra.) 


SOLENT. 

Solent.  By  an  Order  in  Council  of  the  3rd  of  May,  1882,  made  under  the  Solent 

Navigation  Act,  1881,  44  &  45  Vict.  c.  219  (Local),  certain  limits  are 
specified  for  anchorage  ground  in  the  neighbourhood  of  Cowea  and  Byde. 


SUEZ  CANAL  (/). 

Suez  Canal.  The  substance  of  the  regulations  for  the  navigation  of  the  Suez  Canal 

(of  1st  Julv,  1878}  is  as  follows: — The  maximum  speed  is  to  be  five- 
uid-a-half  Knots.  All  ships  over  100  tons  are  to  take  pUots ;  '*but  the 
responsibility  as  regards  the  management  of  Uie  ship  devolves  solely  on 

(/)  See  Nautical  Magazine,  1878,  p.  672 ;  as  to  oompolsozy  pilotage, 
see  The  Ouy  Mannering,!  P.  D.  132. 
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the  captain  "  ;  yards  are  to  be  braced  forward ;  jibbooms  to  be  in ;  and  a  Local  rules 
kedge  ready  to  let  go  astern  ;  a  boat  is  to  be  towed  astern ;  watch  to  be  (Suez  Canal), 
kept  by  day  and  night ;  hands  are  to  be  stationed  ready  to  let  go  hawsers ; 
navigation  at  night  is  at  the  captain's  risk. 

Ships  moored  are  to  show  a  light  forward  and  another  aft ;  otherwise 
the  usual  lights  to  be  carried,  except  that  on  the  approach  of  another  ship 
two  white  hghts  are  to  be  shown  oyer  the  side  on  which  the  other  is  to 
pass ;  whistles  are  to  be  blown  on  ships  approaching  and  passing ;  steam- 
ships are  to  stop  when  the  passage  is  not  clear,  and  to  reduce  speed  when 
gassing  craft.  '*  Whenever  a  collision  appears  probable,  no  ship  must 
esitate  to  take  the  ground,  and  thus  avoid  collision.  The  expenses  con- 
sequent upon  a  groundiog  under  these  circumstances  shall  be  defrayed  by 
the  ship  in  fault.*'  Vessels  approaching  are  to  reduce  speed  and  hug  the 
starboard  side  if  required  to  do  so  by  the  pilot ;  vessels  are  not  to  over- 
take and  pass  others,  except  when  necessary,  and  then  only  at  sidings  by 
the  direction  of  the  canal  authorities. 


SUIE,  EIYER  (WATEEFOED). 

Bye-laws  of  28th  November,  1887,  made  under  the  powers  of  25  &  26  Suir,  Eiver. 
Vict.  c.  63,  s.  32  (^),  apply  to  the  river  Suir  from  Granagh  Castle  to  the 
Old  Bridge  of  Cariick,  including  the  tributary  streams  known  as  Killo- 
teran  or  Mount  Congreve  Pill,  Kilmeaden  or  Phelan*s  Bridge  Pill, 
Clodagh  Eiver  or  Portlaw  Pill,  Pouldrew  Pill,  Pilltown  Pill  or  River, 
Lingawn  Eiver,  and  BaUylinch  Channels.  Enle  1 :  All  barges,  lighters, 
and  other  river  craft  (except  craft  moored  or  at  anchor  at  or  opposite  to 
Carriok-on-Suir  Quay),  "  shall  between  sunset  and  sunrise,  whether 
at  anchor  or  under  way,  exhibit  in  the  bows  or  on  the  mast  an  all-roxmd 
white  light  of  sufficient  power  to  be  distinctly  visible  on  a  dark  night 
with  a  clear  atmosphere  at  a  distance  of  at  least  one  mile."  Eule  2 :  The 
person  in  charge  of  any  such  craft,  '*  under  way  and  showing  the  white 
light,  shall  dip  said  light  repeatedly  on  the  approach  of  any  vessel  or 
steamer  in  sufficient  time  to  prevent  a  collision."  Rule  3:  All  steam 
tugs,  steam  barges,  and  seagoiug  vessels  (except  when  moored  or  at 
anchor  at  or  opposite  to  Carrick-on-Siiir  Quay)  to  carry  and  exhibit 
lights  in  accordance  with  the  sea  regxdations.    Eule  4  :  Penalty  61, 


TEES,  EIVEE. 

Bye-laws  dated  the  2nd  May,  1887,  made  under  the  Tees  Conservancy  Tees,  Eiver. 
Act  and  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  provide : — 
(3)  owner  and  master,  and  also  pilot,  if  any,  to  be  responsible  for  observance 
of  bye-laws ;  (5)  ships  to  be  moored  under  direction  of  harbour-master,  and 
anchors  to  be  buoyed  ;  (6)  ships  at  anchor  or  moored  to  have  sails  furled, 
yards,  davits,  bowsprits,  &c.  to  be  peaked  and  rigged  in  ;  (7)  anchors  of 
ships  moored  to  be  mboard  dear  of  gunwale  or  han^^g  from  hawse  pipe ; 
(8)  three  ships  only  abreast  at  staitiis,  &o. ;  (9)  ships  at  staiths,  &o.  not 
to  lay  anchor  in  channel ;  (10)  ships  not  to  lie  between  tiers ;  (13)  steam- 
ships to  carry  the  regxdation  lights,  except  that  * '  in  case  of  a  steamship 
having  no  foremast  it  shall  be  sufficient  if  the  said  white  light  {the  mast^ 
head  light)  be  at  a  height  not  lees  than  twelve  feet  above  the  hull,  fixed 
on  a  staff  not  more  than  thirty  feet  from  the  stem  ;  and  in  the  case  of  a 
steam  vessel  not  exceeding  twelve  feet  in  breadth,  it  shall  be  sufficient  if 

iSf)  See  London  Gktzette,  1887,  Vol.  II.  p.  6707. 
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each  light  be  at  a  height  not  less  than  six  feet  above  the  hull,  fixed  on  a 
staff  not  more  than  twelve  feet  from  the  stem  *' :  (15)  steamship  in  tov 
or  under  sail  and  not  under  steam  to  cany  side  lights  only;  (17)  a 
"  bright  white  light  '*  to  be  shown  from  the  stem  of  a  ship  being  over- 
taken ;  (18)  Tessels  at  anchor  and  also  outside  vessel  of  tier  to  exhibit 
riding  light ;  (19)  open  cargo  and  fishing  craft  and  rafts  to  use  the  regu- 
lation lantern  with  green  and  red  slides ;  (20)  ships  to  obey  harbour-master. 
As  to  the  navigation  of  the  river,  there  are  the  following  rules : — 

21.  Every  vessel  navigating  the  river  shall  keep  the  star- 
board side,  so  that  the  port-helm  may  always  be  applied  to 
clear  vessels  proceeding  in  the  opposite  direction  (A). 

22.  Every  steam  vessel  when  approaching  another  vessel 
on  an  opposite  course  or  from  an  opposite  direction  shall, 
before  approaching  within  100  yards,  slacken  her  speed,  and 
keep  as  near  as  possible  to  the  starboard  side  of  the  river,  so 
as  to  afford  the  greatest  faciUty  for  passing  the  approaching 
vessel  (♦). 

23.  Every  steam  or  other  vessel  (and  whether  being  towed 
or  towing  another  vessel)  must  so  approach  the  river  from 
sea  as  to  enter  on  that  side  of  the  channel  reserved  for  their 
navigation. 

24.  All  vessels  when  under  way,  requiring  to  pass  over  a 
part  of  the  channel  which  is  not  within  that  portion  reserved 
for  their  navigation,  for  the  purpose  of  proceeding  to  or  from 
landings,  moorings,  or  other  places,  must  take  upon  them- 
selves the  responsibility  of  doing  so  in  safety  with  reference 
to  the  passing  traffic;  and  any  vessel  continuing  its  navigation 
after  reaching  such  landing,  mooring,  or  other  place,  must 
again  proceed  to  the  side  of  the  river  specified  as  the  proper 
side  for  its  navigation,  so  soon  as  practicable,  and  take  upon 
itself  the  responsibility  of  doing  so  in  safety,  with  respect  to 
the  passing  traffic. 

25.  Vessels  crossing  the  river,  and  vessels  turning,  must 
take  upon  themselves  the  responsibility  of  doing  so  safely 
with  reference  to  the  passing  traffic  (t ). 

26.  No  steam  vessel  shall  at  any  time  be  navigated  in  any 
part  of  the  river  at  a  higher  rate  of  speed  than  a  maximum 
rate  of  seven  statute  miles  per  hour  over  the  ground  (A). 


(A)  ^ee  The  7%etford,e  Asp,  Mbi. 
Law  Gas.  179,  a  decision  upon  a 
similar  rule  in  the  Tyne ;  infra, 
p.  624. 

(•)  These  rules  apply  whenever 
two  vessels  navigating  at  all  near 
the  centre  of  the  river  are  ap- 
proaching one  another,  even  though 
in  such  positions  as  to  show  one 
another  their  green  lights.    Unless 


there  Is  extreme  necessity,  they 
must  both  of  them  port.  2%e  Mary 
Lohd€fif  6  Asp.  Mar.  Law  Gas. 
262,  decided  under  the  correspond- 
ing Bules  17  and  18  of  1870. 

{k)  An  earlier  rule,  which  did 
not  state  whether  the  speed  was 
over  the  ground  or  through  the 
water,  occasioned  the  decision  in 
2U  £.  X.  Alston,  8  P.  D.  5. 
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27.  Whenever  there  is  a  fog,  no  steam  yessel  shall  be  navi-  Looal  roles 
gated  in  any  part  of  the  river  at  a  higher  rate  of  speed  than  (Tees), 
three  miles  per  hour. 

28.  When  steam  yessels  are  proceeding  in  the  same  direc- 
tion, but  with  unequal  speed,  the  vessel  which  steams  slowest 
shall,  when  overtaken,  keep  sufficiently  to  that  bank  of  the 
river  which  is  on  her  own  starboard  side,  and  shall  offer  no 
obstruction  whatever,  by  crossing  the  channel  or  otherwise,  to 
the  free  passage  of  the  faster  vessel,  and  shall  ease  and,  if 
necessary,  stop  the  engine  as  soon  as  a  faster  vessel  comes 
within  100  yards,  and  in  like  manner  the  faster  vessel  shall 
ease  its  engine  when  it  comes  within  100  yards  of  the  slower 
vessel,  until  it  has  passed  the  vessel  so  overtaken  ;  and,  that 
ignorance  of  the  approach  of  the  faster  vessel  may  not  be 
pleaded  by  the  master  of  the  slower  vessel,  it  shall  be  suffi- 
cient intimation  of  such  approach  if  the  steam- whistle  of  the 
faster  vessel  be  three  times  sounded;  but  no  vessel  overtaking 
any  other  vessel  will  be  justified  in  passing  such  vessel  at  any 
of  the  points  or  turnings  of  the  river,  or  at  any  dock  entrance. 

29.  Every  steam  vessel  other  than  a  steam  vessel  employed 
in  towing,  meeting,  or  overtaking  any  sailing  vessel  or  steam 
tug  with  sailing  vessels  in  tow,  shall  ease  its  engines  before 
arriving  within  100  yards  of,  and  until  it  shall  have  passed, 
the  sailing  vessel  or  steam  tug  and  trains.  Every  steam  tug 
and  train,  when  meeting  another  vessel,  shall,  in  proper  time, 
put  their  helms  to  port,  and,  when  overtaken,  shall  keep  suffi- 
ciently to  the  proper  side  of  the  river  to  allow  the  vessel 
overtaking  them  to  pass. 

30.  All  vessels  towing  in  from  sea  with  a  long  scope  of 
tow-line  must  shorten  the  same  on  getting  inside  the  river, 
and  before  reaching  the  Eston  "Whsai.  The  tow-line,  when 
so  shortened,  must  not  exceed  twenty-five  fathoms  in  length. 

31.  Every  steam  tug  or  other  steam  vessel  towing  a  vessel 
into  the  port  which  shall  not  already  have  a  pilot  on  board, 
and  whether  showing  a  signal  for  a  pilot  or  not,  shall  be 
bound  to  ease,  or  stop  if  necessary,  to  enable  a  pilot  to  board 
the  vessel,  unless  the  master  thereof  shall  have  previously 
informed  the  master  of  the  steam  vessel  that  he  did  not  intend 
to  take  a  pilot. 

32.  No  vessel  shall  be  allowed  to  drift  in  any  part  of  the 
river  or  harbour.  Every  vessel  must  be  properly  navigated, 
or  moored  clear  of  the  navigable  channel.  Vessels  proceeding 
to  any  dock,  and  arriving  off  the  entrance  of  such  dock  before 
the  signal  for  admission  is  hoisted,  must  keep  on  either  side 
of  the  navigable  channel,  and  out  of  the  fairway  of  the  river 
or  dock  traffic,  until  the  signal  is  hoisted  for  their  reception. 

33.  No  steam  tug  or  omer  steam  vessel  shall  tow  two  or 
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Looftl  roles       more  yessels  alongside  each  other,  nor  shall  tow  more  than 
(Tees).  one  raft  of  timber  when  such  rafts  exceed  150  feet  in  length 

or  thirty  feet  in  breadth. 

34.  A  steam  vessel  shall  not  tow  at  one  time  more  than  six 
keels,  wherries,  or  other  boats. 

35.  ( Vessels  to  be  properly  manned.) 

36.  Evenr  steam  vessel  having  any  vessel  or  vessels  in  tow 

shall  attend  upon  the  vessel  or  vessels  in  tow  until  such  vessel 

or  vessels  is  or  are  properly  moored  or  secured. 

•  «  «  •  • 

42.  ( Vessels  likely  to  be  damaged  by  surge  of  passing  craft 
may  show  red  flag  or  red  light ;  thereupon  passing  steam  vessels 
to  go  dead  slow  whilst  within  100  yards  of  the  signal.) 

43.  No  steam  vessel  shall  go  more  than  a  speed  of  six 
statute  miles  per  hour  over  the  ground  in  that  part  of  the 
river  Tees  between  the  Commissioners'  Graving  Dock  and 
Bamlett's  Bight ;  nor  at  a  greater  speed  than  five  statute 
miles  per  hour  over  the  ground  between  Bamlett's  Bight  and 
Stockton  Bridge. 

44.  {Steamships^  engines  to  be  stopped  when  within  fifty  yards 
of  small  boats  coming  alongside.) 

45.  (  Vessels  approaching  landing  steps  to  ring  bell  or  sound 
whistle.) 


THAMES  (PEOPOSED)  EULES  OF  1897. 

Thames  The  following'  bye-laws  for  the  nayigation  of  the  Eiver  Thames,  made 

{Proposed  under  the  Thames  Ck^nseiyancy  Act,  1894,  have  been  submitted  by  the 

rules).  Conservators  to  the  Board  of  Trade  for  approval  and  confirmation.     In 

addition  to  these  bye-laws,  there  are  in  force  bye-laws  relating  to  the 

Tower  Bridge  passage  and  navigation. 

1.  {Repeals  former  bye-lawSy  as  from  confirmation  by  the 
Board  of  Trade  of  the  present  bye-laws.) 

2.  {Title;  commencement;  after  they  are  confirmed  by  the 
Board  of  Trade.) 

3.  These  bye-laws  shall  be  applicable  to  the  whole  river 
and  to  the  several  rivers,  streams,  and  watercourses  within 
the  flow  and  reflow  of  the  tides  of  the  river  and  to  the  shores 
thereof  and  to  all  towing  paths,  piers,  landing  places,  locks, 
and  banks  thereof,  and  to  all  land  of  the  Conservators  except 
where  the  same  or  any  of  them  are  expressly  limited  to  any 
particular  part  or  parts  of  the  river  or  place. 

4.  In  these  bye-laws,  the  words  and  expressions  hereinafter 
mentioned  shall  have  the  meanings  hereby  assigned  to  them 
respectively,  unless  there  be  something  in  the  subject  or 
context  repugnant  to  such  construction,  viz. : — 

The  expression  'Hhe   Thames''  or  '^ river"  means  and 
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includes  so  much  of  tlie  Elvers  Thames  and  Isis  respec-  Local  rules 
tively  as  are  between  the  town  of  Cricklade,  in  the  county  (^^®*;  PJ*^ 
of  Wilts,  and  an  imaginary  straight  Hne  drawn  from  the  P^"^  "^^J* 
entrance  to  Yantlet  (>eek,  in  the  county  of  Kent,  to  the 
City  Stone,  opposite  to  Canvey  Island,  in  the  county  of 
Essex,  and  so  much  of  the  Biver  Kennet  as  is  between 
the  common  landing  place  at  Beading,  in  the  coimty  of 
Berks,  and  the  Biver  Thames,  and  so  much  of  the  Biver 
Lee  and  Bow  Creek  re^ectively  as  are  below  the  south 
boundary  stones  in  the  Lee  Conservancy  Act,  1868,  men- 
tioned, and  all  locks,  cuts,  and  works  within  the  said 
portions  of  rivers  and  creeks:  Provided  that  no  dock, 
lock,  canal,  or  cut  existing  at  the  passing  of  the  Thames 
Conservancy  Act,  1894,  and  constructed  under  the  autho- 
rity of  Parliament,  and  belonging  to  any  body  corporate 
established  under  such  authority,  and  no  bridge  over  the 
Biver  Thames  or  the  Biver  Kennet  belonging  to  or  vested 
in  any  county  council  or  mimicipal  authority,  or  to  or  in 
any  railway  company,  shall  be  deemed  to  f  onn  part  of  the 
Thames. 

{''Person,''  ''horse,''  denned.) 

The  word  "  vessel "  includes  any  ship,  lighter,  keel,  barge, 
launch,  houseboat,  pleasure  or  other  boat,  randan,  wherry, 
skiff,  dingey,  shallop,  punt,  canoe,  yacht,' raft,  float,  float 
of  timber,  or  craft  whatever,  whether  navigated  by  steam 
or  otherwise. 

The  word  ''lighter"  means  any  dumb  barge  or  other  like 
craft  for  carrying  goods,  or  any  sailing  barge  with  her 
mast  and  gear  lowered  on  deck. 

The  expression  "  steam  vessel "  includes  any  vessel  pro- 
pelled by  machinery. 

The  expression  "  steam  launch "  includes  any  vessel  pro- 
pelled by  steam,  electricity,  or  other  mechanical  power, 
not  being  used  solely  as  a  tug  or  for  the  carriage  of 
goods,  and  not  being  certified  by  the  Board  of  Trade 
as  a  passenger  steamer  to  carry  two  hundred  or  more 
passengers. 

{Definitions  of  "pleasure  hoaty'  "pleasure  boat  for  hire^^ 
"  private  pleasure  boat.") 

The  expression  "  steam  whistle "  includes  any  efiB.cient 
soimd  signal  approved  by  the  Conservators. 

The  word  "master,"  when  used  in  relation  to  any  vessel, 
means  any  person,  whether  the  owner,  master,  or  other 
person,  lawfully  or  wrongfully  having  or  taking  the 
command,  charge,  or  management  of  the  vessel  for  the 
time  being. 

The  word  "  harbour-master  "  means  and  shall  apply  to  each 

M.  R  R 
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Local  rales  of  the  harbour-masters  and  the  deputy  harbonr-maBters, 

(Thamop,  pro-  and  to  any  person  authorized  by  the  Conservators  to 

poeed  roles).  assist  them  or  to  perform  the  duties  of  a  harbour-master. 

("  Permission  of  the  Conservators  ^^  **in  writing"  explained.) 

The  expression  "  under  way  "  applied  to  a  vessel  means 

when  she  is  not  at  anchor  or  made  fast  to  the  shore  or 

aground. 

The  word  '' visible,"  when  applied  to  lights,  means  visible 

on  a  dark  night  with  a  clear  atmosphere. 
{^'Secretary,''  ''due  notice,"  ''certificate,"  ''officer,"  "the 
register"  Sfc,  explained.') 

5.  There  shall  be  maintained  as  far  as  practicable  between 
London  Bridge  and  the  Tower  Bridge  a  navigable  passage, 
not  less  than  200  feet  wide  for  vessels  passing  up  and  down 
the  river. 

6.  There  shall  be  maintained  as  far  as  practicable  between 
the  Tower  Bridge  and  Barking  Creek  a  navigable  passage 
not  less  than  300  feet  wide,  for  vessels  passing  up  and  down 
the  river,  and  in  all  parts  of  the  river  where  the  navigable 
passage  shall  be  in  the  stream  between  tiers  of  vessels,  the 
space  for  the  navigable  passage  shall  be  reckoned  from  the 
vessel  in  each  of  the  said  tiers  nearest  to  the  other  or  opposite 
tier. 

7.  No  float  or  floats  or  raft  or  rafts  of  timber,  either  singly 
or  together  exceeding  sixty  feet  in  length  (excepting  timber 
in  one  length)  and  twenty  feet  in  width,  shall  be  permitted  to 
go  into  or  pass  along  any  part  of  the  river,  nor  shall  any 
following  float  or  raft  of  timber  go  within  the  distance  of  300 
yards  of  any  other  such  float  or  raft. 

8.  All  vessels  navigating  Gravesend  Beach  are  to  keep  to  tiie 
northward  of  a  line  defined  by  a  skeleton  beacon  erected  upon 
the  India  Arms  Wharf  on  with  the  high  chimney  at  the 
Cement  Works  at  Northfleet,  and  all  vessels  intending  to 
anchor  in  the  Eeach  are  to  bring  up  to  the  southward  of  that 
line.  A  lantern  is  placed  on  the  above  beacon  which  shows 
(at  night)  a  bright  light  to  the  northward  of  the  same  line 
and  a  red  light  to  the  southward  of  it  over  the  anchorage 
ground  (Z).  All  vessels  so  anchoring  and  remaining  beyond 
a  period  of  twenty-four  hours  are  to  be  moored. 

9.  Any  vessel  slipping  or  parting  from  her  anchor  shall 
leave  a  buoy  to  mark  the  position  of  such  anchor. 

This  bye-law  shall  not  apply  to  vessels  belonging  to  the 

(/)  A  vessel  to  the  southward  of  is    not    '*  navigating^    Gravesend 

this  line,  and  moving  from  bnoy  to  Reach  "  in  breach  of   this  rule, 

buoy  for  the  purpose  of  bringing  The  City  of  Delhi,  6  Asp.  Mar.  Law 

up  at  the  first  one  that  is  vacant,  Oas.  269. 
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Conservators  employed  in  raisiDg  a  wreck  or  to  any  wreck  in  Local  rules 
charge  of  the  Conservators.  (Thames,  pro- 

10.  No  anchor  shall  be  allowed  to  lie  or  remain  in  the  river  po^ed  rules). 
outside  of  the  line  of  the  tiers,  and  if  any  anchor  of  any  vessel 

shall  be  so  allowed  to  lie  or  remain  in  the  river  outside  of  the 
line  of  any  of  the  tiers  the  harbour-master  may  deliver  or 
cause  to  be  delivered  on  board  the  vessel  from  which  such 
anchor  is  put  out  a  notice  in  writing,  signed  by  him,  requiring 
the  master  of  such  vessel .  forthwith  to  remove  such  anchor, 
and  if  the  same  be  not  so  removed  after  the  delivery  of  such 
notice,  the  harbour-master  may  remove  or  cause  to  be  removed 
such  anchor,  and  the  expenses  of  such  removal  shall  be  re- 
coverable from  the  owner  or  owners,  or  the  master  of  the  said 
vessel,  to  the  use  of  the  Conservators,  as  provided  by  the 
Thames  Conservancy  Act,  1894. 

11.  No  vessel  shall  navigate  or  lie  in  the  river  with  its 
anchor  or  anchors  a-cock-bm,  nor  with  its  anchor  or  anchors 
hanging  by  the  cable  perpendicularly  from  the  hawse  unless 
the  ring  shall  be  awash  (m),  except  during  such  time  as  may 
be  necessary  for  fishing  or  catting  such  anchor  or  anchors  or 
for  getting  such  vessel  under  way,  or  for  bringing  up. 

12.  (Steam  vessels  not  to  be  navigated  or  moored  near  Wool' 
wich  Arsenal  or  Victualling  Yard,  Deptford.) 

13.  The  engine  or  engines  of  any  steam  vessel  shall  not  be 
set  in  motion  during  the  time  such  steam  vessel  is  moored  in 
the  river,  except  with  the  permission  of  the  Conservators  or 
their  harbour-master. 

14.  The  master  of  every  steam  vessel  navigating  the  river 
shall  be  on  one  of  the  paddle  boxes  or  on  the  bridge  of  such 
steam  vessel,  and  shall  cause  a  proper  look-out  to  be  kept 
from  the  bows  of  the  said  steam  vessel  during  the  whole  of 
the  time  it  is  under  way,  and  shall  remove  or  cause  to  be 
removed  any  person,  other  than  the  crew,  who  shall  be  on  the 
paddle  boxes  or  bridge  of  such  steam  vessel. 

Above  Tedding^on  Lock  this  bye-law  shall  apply  only  to 
steam  vessels  used  for  the  carriage  of  passengers  or  for 


(m)  It  has  been  held  that  these 
words,  in  a  former  role,  do  not 
mean  that  the  stock  may  not  be 
under  water.  7^  Orwelly  Ad.  Div. 
May,  1887.  A  vessel  made  fast  to 
another,  and  haying  her  anchor 
stock  out  of  the  water  in  breach  of 
this  rule,  was  held  responsible  for 
the  damages'  caused  by  her  anchor 
to  a  barge  which  collided  with  her 
in  a  fog.  The  Rose  of  England,  6 
Asp.  max.  Law  Gas.  304.    Again, 


a  vessel  which,  proceeding  along 
the  line  of  buoys  m  the  anchorage 
ground  in  Gravesend  Beach,  and 
finding  them  all  occupied,  gets  her 
anchor  a-cock-biU  for  the  purpose 
of  coming  to  anchor,  does  not  do  so 
before  it  is  "  absolutely  necessary." 
Cf .  The  City  of  Delhi,  6  Asp.  Mar. 
Law  Gas.  269 ;  The  Margaret,  6  P.  D. 
76 ;  The  /.  R.  Hinde,  (1892)  P.  231 ; 
The  Bumtanhorough,  ibid.  363 ;  The 
MonU  Rosa,  (1893)  P.  23. 


rr2 


W2  APPENDIX^ 

« 

Local  rales      purposes  of  excursions  which  are  not  steered  from  the  bow^ 

(Thames,  pro-  or  bridge. 

posed  rules).         15^  {Precautions  in  taking  in  or  discharging  ballast.) 

16.  No  lighter  or  sailing  barge  shall  be  navigated  on  the 
river  below  iBattersea  Bridge  without  having  a  freeboard  of 
at  least  fifteen  inches,  such  freeboard  to  be  measured  amid- 
ships, and  coamings  (if  any)  may  be  included  in  such  measure- 
ment, but  in  no  case  must  the  top  of  the  gunwale  be  less  than 
three  inches  above  the  water's  edge. 

17.  {Penalties /or  intoxication  and  use  of  abusive  or  indecent 
language,  ^c.) 

18.  {As  to  payment  of  tonnage  dues  on  vessels  not  entered  at 
the  Customs.) 

19.  {Piers  to  be  lighted  or  marked.) 

20.  No  vessel  shsdl  be  moored  to  or  remain  at  any  pier  or 
premises  belonging  to  the  Conservators  without  the  permission 
of  the  officer  in  charge  of  such  pier  or  premises  being  first 
obtained,  and  shall  move  away  when  ordered  by  such  of&cer 
so  to  do. 

21.  {As  to  advertisements  on  vessels  or  river.) 

22.  All  vessels  navigating  the  river  below  Brentford  Dock 
shall  be  navigated  singly  and  separately,  except  small  boats 
fastened  together  or  towed  alongside  or  astern  of  other  vessels, 
and  except  vessels  towed  by  steam. 

23.  Vessels  towed  by  steam  navigating  the  river  between 
Brentford  Dock  and  the  landing  place  at  the  end  of  Trinity 
Street,  Charlton,  shall,  if  more  than  two  in  number,  be  placed 
two  abreast,  except  vessels  tradiog  on  any  canal,  and  not 
exceeding  fourteen  feet  nine  inches  in  width,  which  may  be 
placed  three  abreast,  and  not  more  than  six  {mm)  of  any  such 
vessels  shall  be  towed  together  at  one  time,  and  no  tow  of 
vessels  shall  exceed  320  feet  in  length  from  the  stem  of  the 
vessel  towing  to  the  stem  of  the  aftermost  vessel  towed. 

24.  Vessels  towed  by  steam  navigating  the  river  below  the 
landing  place  at  the  end  of  Trinity  Street,  Charlton,  shall,  if 
more  than  two  and  not  exceeding  six  in  nimiber,  be  placed 
two  abreast,  but  if  more  than  six  in  number  shall  be  placed 
three  abreast,  and  no  more  than  nine  such  vessels  shall  be 
towed  together  at  any  one  time,  and  no  tow  of  vessels  shall 
exceed  350  feet  in  length  from  the  stern  of  the  vessel  towing 
to  the  stem  of  the  aftermost  vessel  towed. 

25.  Above  Brentford  Dock  four  vessels  and  no  more  may 
be  towed  together  in  a  single  line  at  one  time,  and  the 
distance  between  any  two  of  the  vessels  so  towed  shall  not 
exceed  thirty  feet. 

(mm)  See  Qadney  v.  Rough,  40  L.  T.  258. 
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26.  No  vessel  exceeding  301  feet  in  length,  and  in  the  Looid  rales 
case  of  a  paddle-wheel  steamer  exceeding  sixty-five  feet  in  (^^°^®*{  ^F^ 
width,  measured  from  the  outside  of  the  paddle  boxes,  and  in  P^*®*  ralee), 
the  case  of  other  vessels  exceeding  thirty-six  feet  in  width, 

which  is  used  only  or  principally  for  the  carrieige  of  passen- 
gers, or  for  the  purposes  of  excursions,  shall  be  navigated  in 
the  river  above  BlackwaU  Pier. 

For  the  purposes  of  this  bye-law  the  length  of  a  vessd 
shall  be  deemed  to  be  the  length  appearing  in  her  certificate 
of  registry. 

27.  Any  lighter  loaded  or  partly  loaded  navigating  the 
river  shall,  when  under  way,  have  at  least  one  competent 
man  constantly  on  board  for  the  navigation  and  management 
thereof,  and  all  such  craft  exceeding  fifty  tons,  but  of  not 
more  than  150  tons,  burden  shall,  when  under  way,  have 
one  man  in  addition,  and  all  such  craft  exceeding  150  tons 
burden  shall,  when  under  way,  have  two  men  in  addition  on 
board  to  assist  in  the  navigation  and  management  of  the 
same,  with  the  following  exceptions  :  —  When  any  such 
lighter  is  being  towed  by  a  steam  vessel,  or  being  moved 
to  and  fro  between  any  vessels  or  places  a  distance  not 
exceeding  200  yards,  it  shall  only  be  necessary  to  have  one 
competent  man  on  board. 

The  word  "  burden "  in  this  bye-law  shall  have  the  same 
meaning  as  the  expression  '^  burden  tonnage,"  defined  by  the 
Thames  Watermens  and  Lightermens  Act,  1893. 

This  bye-law  shall  not  apply  to  any  lighter  belonging  to  or 
employed  by  the  Conservators. 

LiOHTS  AND  Signals,  Steebing  and  Sailing. 

PreUmtnart/. 

In  obeying  and  construing  the  following  bye-laws  relating 
to  lights  and  signals  and  steering  and  sailing,  due  regard 
shall  be  had  to  all  dangers  of  navigation  and  of  collision,  and 
to  any  special  circumstances  which  may  render  a  dep^ure 
from  them  necessary  in  order  to  avoid  immediate  danger. 

Nothing  in  the  following  bye-laws  shall  exonerate  any 
vessel,  or  the  owner,  master,  or  crew  thereof,  from  the  con- 
sequences of  any  neglect  to  carry  lights  or  signals  or  to  keep 
a  proper  look-out,  or  of  any  precaution  which  may  be  required 
by  the  ordinary  practice  of  seamen,  or  by  the  special  circum- 
stances of  the  case. 

The  bye-laws  as  to  lights  shall  be  complied  with  in  all 
weathers  from  sunset  to  sunrise,  and  during  such  time  no 
other  lights,  which  may  be  mistaken  for  the  lights  prescribed 
by  the  bye-laws,  shall  be  exhibited. 
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Local  rolet  In  the  following  bye-laws,  every  steam  vessel  which  is 

.(^^nee,  pro-  under  sail  and  not  under  steam  is  to  be  considered  a  sailing 
posed  ruleB).     yessel,  and  every  vessel  under  steam,  whether  under  sail  or 
not,  is  to  be  considered  a  steam  vessel. 

Lights  required  between  Yantlet  Creek  and  Teddington  Lock, 

28.  A  steam  vessel  other  than  a  steam  launch  when  under 
way  shall  carry — 

(a)  On  or  in  front  of  the  foremast,  or  if  a  vessel  without  a 
foremast,  then  in  the  forepart  of  the  vessel,  at  a  height 
above  the  hull  of  not  less  than  twenty  feet,  and  if  die 
breadth  of  the  vessel  exceeds  twenty  feet,  then  at  a 
height  above  the  hull  not  less  than  such  breadth,  so, 
however,  that  the  light  need  not  be  carried  at  a  greater 
height  above  the  hull  than  forty  feet,  a  bright  white 
light  so  constructed  as  to  show  an  unbroken  light  over 
an  arc  of  the  horizon  of  twenty  points  of  the  compass, 
so  fixed  as  to  throw  the  light  ten  points  on  each  side 
of  the  vessel,  viz. : — from  right  anead  to  two  points 
abaft  the  beam  on  either  side,  and  of  such  a  character 
as  to  be  visible  at  a  distance  of  at  least  two  miles. 
Provided  that  steam  vessels  which  navigate  both 
above  and  below  London  Bridge  shall  not  be  required 
to  carry  their  lights  at  a  greater  height  than  twelve 
feet  above  the  hull. 

Steam  vessels  navigating  above  London  Bridge  only, 
may  carry  the  white  light  in  any  convenient  position 
above  the  hull. 

(b)  On  the  starboard  side,  a  green  light,  so  constructed  as 
to  show  an  unbroken  lights  over  an  arc  of  the  horizon 
of  ten  points  of  the  compass,  so  fixed  as  to  throw  the 
light  &om  right  ahead  to  two  points  abaft  the  beam 
on  the  starboard  side,  and  of  such  a  character  as  to  be 
visible  at  a  distance  of  at  least  one  mile. 

(c)  On  the  port  side,  a  red  light,  so  constructed  as  to  show 

an  unbroken  light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass,  so  fixed  as  to  throw  the  light 
from  right  ahead  to  two  points  abaft  the  beam  on  the 
port  side,  and  of  such  a  character  as  to  be  visible  at  a 
distance  of  at  least  one  mile. 

(d)  The  said  green  and  red  side  lights  shall  be  fitted  with 
inboard  screens,  projecting  at  least  three  feet  forward 
from  the  light,  so  as  to  prevent  these  lights  from  being 
seen  across  the  bow. 

(e)  A  steam  vessel,  when  towing  another  vessel,  shall,  in 

addition  to  her  side  lights,  carry  two  bright  white 
lights  in  a  vertical  line^  one  over  the  other,  not  lees 
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than  fonr  feet  apart.    Each  of  these  lights  shall  be  Local  rolM 
of  the  same  oonstruction  and  character  and  shaU  be  (Thames,  pro- 
carried  in  the  same  position  as  the  white  light  which  P^*"®^  rules), 
other  steam  vessels  are  required  to  carry. 

Such  steam  vessel  may  carry  a  small  white  light 
abaft  the  funnel  or  aftermast  for  the  vessel  towed  to 
steer  by,  but  such  light  shall  not  be  visible  forward  of 
the  beam. 

29.  A  sailing  vessel  under  way,  and  any  vessel  other  than, 
a  lighter  being  towed,  shaU  carry  the  same  lights  as  are  pre- 
scribed by  bye-law  28  for  a  steam  vessel  under  way,  with  the 
exception  of  the  white  lights  mentioned  therein,  which  they 
shall  never  carry  (n). 

30.  With  the  exceptions  hereinafter  named,  a  vessel  under 
150  feet  in  length,  when  at  anchor  (nn),  shall  carry  forward, 
where  it  can  best  be  seen,  but  at  a  height  not  exceeding  twenty 
feet  above  the  hull,  a  white  light  (hereinafter  called  the  riding 
light)  in  a  lantern  so  constructed  as  to  show  a  clear  uniform 
and  unbroken  light,  visible  all  round  the  horizon  at  a  distance 
of  at  least  one  mile. 

A  vessel  of  150  feet  or  upwards  in  length,  when  at  anchor, 
shall  carry  in  the  forward  part  of  the  vessel,  at  a  height  of 
not  less  than  twenty  and  not  exceeding  forty  feet  above  the 
hull,  one  such  light,  and  at  or  near  the  stem  of  the  vessel, 
and  at  such  a  height  that  it  shall  be  not  less  than  fifteen  feet 
lower  than  the  forward  light,  another  such  light. 

The  exceptions  are  as  follows  : — 

(a)  Where  masted  vessels  are  lying  in  tiers,  the  outermost 

o£P  shore  masted  vessel  only  of  each  tier  shall  carry  the 
riding  light. 

(b)  Lighters  lying  at  the  usual  barge  moorings  in  the  river 
above  Qravesend  are  not  required  to  exhibit  the  riding 
light. 

(c)  Every  steam  vessel,  sailing  vessel,  or  lighter  moored 

permanently  head  and  stem  in  the  river  diiall,  in  addi- 
tion to  or  in  lieu  of  the  riding  light,  exhibit  such  light 
or  lights  as  the  Conservators  shall  from  time  to  time 
order  or  direct. 
The  leneth  of  a  vessel  shall  be  deemed  to  be  the  length 
appearing  in  her  certificate  of  registry. 

A  vessel  of  150  feet  or  upwards  aground  in  or  near  a 
fairway  shall  carry  the  above  light  or  lights. 

(n)  A  sailmg^   barge  with   her  14  P.  D.  24. 

mast  lowered,  dredging  stem  fore-  {nn)  As  to  a  vessel  rounding  to 

most,  assisted  by  her  anchor  ahead,  her  anchor,  see  The  Wega^  (1896) 

is  not  required  by  this  rule  to  carry  P.  156. 
her  side  lights.    The  Indian  Chief, 
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Local  rules  31.  Every  person  in  charge  of  a  lighter,  when  underway 

(Thames,  pro-  and  not  in  tow,  shall,  between  sunset  and  sunrise,  when  below 
poMed  mles).  ^p  ^  ^^  eastward  of  an  imaginary  straight  line  drawn  from 
the  centre  of  the  wharf  of  the  India  Eubber,  Gutta  Percha 
and  Telegraph  Works  Company,  Limited,  at  Silvertown,  in 
the  county  of  Essex,  to  the  landing  place  at  the  end  of  Trinity 
Street,  Charlton,  in'  the  county  of  Kent,  have  a  white  light 
always  ready,  and  exhibit  the  same  on  the  approach  of  any 
vessel. 

32.  The  person  in  charge  of  the  stemmost  or  last  of  a  line 
of  lighters,  when  being  towed,  shall  exhibit,  between  sunset 
and  sunrise,  a  white  li^t  from  the  stem  of  his  lighter. 

33.  A  vessel,  below  JJondon  Bridge,  which  is  being  over- 
taken by  another  vessel,  shall  show  from  her  stem  to  such 
other  vessel  a  white  light  or  a  flare  up  light. 

This  bye-law  shaU  not  apply  to  boats,  wherries,  punts  or 
canoes,  nor  to  lighters  navigating  above  Barking  Creek. 

34.  All  vessels,  when  employed  to  mark  the  positions  of 
wrecks  or  other  obstructions,  shall  exhibit  two  bright  white 
lights,  placed  horizontally,  not  less  than  six  no^r  more  than 
twelve  feet  apart. 

35.  Every  steam  dredger  moored  in  the  river  shall  exhibit 
three  bright  white  lights  from  globular  lanterns,  not  less  than 
eight  inches  in  diameter,  the  said  three  lights  to  be  placed  in 
a  triangular  form  at  right  angles  to  the  keel,  and  to  be  of 
sufficient  power  to  be  visible  at  a  distance  of  at  least  one  mile, 
and  to  be  placed  not  less  than  six  feet  apart  on  the  highest  part 
of  the  framework  athwcui^ships. 

Fog  and  Steam  Whistle  Signals, 

36.  All  signals  prescribed  by  this  bye-law  for  vessels  under 
way  shall  be  given : — 

(1)  By  steam  vessels,  on  the  whistle. 

(2)  By  sailing  vessels,  and  vessels  other  than  lighters  towed, 

on  the  fog  horn. 

The  words  '^prolonged  blast"  used  in  this  bye-law  shall 
mean  a  blast  of  from  four  to  six  seconds'  duration. 

A  steam  vessel  shall  be  provided  with  an  efficient  whistle 
soimded  by  steam  or  some  substitute  for  steam,  so  placed  that 
the  sound  may  not  be  intercepted  by  any  obstruction,  and  also 
with  an  efficient  bell.  A  steam  launch  shall  be  provided  with 
a  similar  whistle,  or  other  efficient  sound  signal  to  be  approved 
by  the  Conservators.  A  sailing  vessel  of  twenty  tons  gross 
tonnage  or  upwards  shall  be  provided  with  a  similar  fog  horn 
and  bell. 

In  fog,  mist,  falling  snow,  or  heavy  rain  storms,  whether 
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by  day  or  night,  the  signals  described  in  this  bye-law  shall  Local  rules 
be  used  as  follows,  viz. :—  ^^^^''l  ^)^ 

(a)  A  steam  vessel  having  way  upon  her  shall  sound  at  P?®*^^"  ^)- 

intervals  of  not  more  than  two  minutes  a  prolonged 
blast. 

(b)  A  steam  vessel  under  way,  but  stopped  and  having  no 
way  upon  her,  shall  sound  at  intervals  of  not  more  than 
two  minutes  two  prolonged  blasts  with  an  interval  of 
about  one  second  between  them. 

(c)  A  sailing  vessel  under  way  shall  sound,  at  intervals  of 

not  more  than  one  minute,  when  on  the  starboard  tack, 
one  blast,  when  on  the  port  tack,  two  blasts  in  succes- 
sion, and  when  with  the  wind  abaft  the  beam,  three 
blasts  in  succession. 

(d)  A  vessel  when  at  anchor  shall,  at  intervals  of  not  more 

than  one  minute,  ring  the  bell  rapidly  for  about  five 
seconds. 

(e)  A  vessel  when  towing,  and  a  vessel  under  way  which 

is  imable  to  get  out  of  the  way  of  an  approaching 

vessel  through  being  not  under  command  or  imable  to 

mancBUvre  as  required  by  these  bye-laws,  shall,  instead 

of  the  signals  prescribed  in  sub-sections  (a)  and  (c)  of 

this  bye-law,  at  intervals  of  not  more  than  two  minutes, 

sound  three  blasts  in  succession,  viz. : — one  prolonged 

blast  followed  by  two  short  blasts.   A  vessel  towed  may 

give  this  signal,  and  she  shall  not  give  any  other. 

Sailing  vessels  of  less  than  twenty  tons  gross  tonnage  shall 

not  be  obliged  to  give  the  above-mentioned  signals,  but  if 

they  do  not  they  shall  make  some  other  efficient  sound  signal 

at  intervals  of  not  more  than  one  minute. 

37.  Every  vessel  shall,  in  a  fog,  mist,  falling  snow,  or 
heavy  rain  storms,  go  at  a  moderate  speed,  having  careful 
regard  to  the  existing  circumstances  and  conditions. 

A  steam  vessel  hearing  apparently  forward  of  her  beam 
the  fog  signal  of  a  vessel,  the  position  of  which  is  not 
ascertained,  shall,  so  far  as  the  circumstances  of  the  case 
admit,  stop  her  engines  and  then  navigate  with  caution  until 
danger  of  collision  is  over. 

38.  All  steam  and  sailing  vessels  when  in  the  fairway  (n) 
of  the  river  and  not  under  way  shall,  at  intervals  of  about 
one  minute,  ring  the  bell  rapidly  for  about  five  seconds. 

(ft)  A  Bailing  barge,  brought  up  been  defined  to  mean  **  water  upon 

above  and  inside  the  Went  Blyth  which  vessels  of  commerce  habi- 

buoj,  was  held  to  be  in  the  fair-  tually  move  "  ;   not  necessarilv  the 

way  so  as  to  be  required  to  ring  deep-water    channel    marked    by 

her  bell.    The  Blue  Bell,  (1895)  P.  buoys.    The  Oliver,  22  Fed.  Rep. 

242.  '  Li  America  **  fairway  "  has  848. 
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Local  roles  39.  When  two  steam  yesseLs  are  in  'sight  of  each  other,  and 

(^unes,  pro-  are  approaching  with  risk  of  collision,  the  following  steam 
poeed  rules},     ai^nab  shall  be  intimations  of  the  coarse  tkej  intend  to 
take: — 

(a)  One  short  blast  of  the  steam  whistle  of  about  one 
second's  duration  to  mean — ^'  I  am  directing  my  course 
to  starboard." 

(b)  Two  short  blasts  of  the  steam  whistle,  each  of  about 
one  second's  duration,  to  mean — ''  I  am  directing  mj 
course  to  port." 

(c)  Three  short  blasts  of  the  steam  whistle,  each  of  about 

two  seconds'  duration,   to  mean — ''My  engines  are 
going  full  speed  astern." 

40.  When  a  steam  vessel,  in  circumstances  other  than  those 
mentioned  in  bye-law  36,  is  turning  round,  or  for  any  reason 
is  not  under  command  and  caimot  get  out  of  the  way  of  an 
approaching  vessel,  or  when  it  is  unsafe  or  impracticable  for 
a  steam  vessel  to  keep  out  of  the  way  of  a  sailing  vessel,  she 
shall  signify  the  same  by  four  blasts  of  the  steam  whistle  in 
rapid  succession,  each  blast  to  be  of  about  one  second's 
duration  (o). 

41.  A  vessel  coming  out  of  dock  shall  sig^nify  the  same  by 
a  prolonged  blast  of  the  steam  whistle  of  not  less  than  four 
seconds,  nor  more  than  six  seconds,  duration,  except  in  the 
case  of  a  vessel  coming  out  of  the  St.  Elatharine's  Dock  re- 
quiring the  bascules  of  the  Tower  Bridge  to  be  raised  in  order 
to  get  into  position  in  the  river,  which  shall  signify  the  same 
by  a  prolonged  blast  of  the  steam  whistle  of  not  less  than  five 
seconds'  duration,  followed  by  three  short  blasts  in  rapid 
succession. 

In  the  case  of  a  vessel  not  under  steam,  the  tug  boat  in 
attendance  shall  make  the  foregoing  signcds. 

Sound  Signals /or  Vessels  in  Sight  of  One  Another. 

42.  The  words  ''  short  blast,"  used  in  this  bye-law  shall 
mean  a  blast  of  about  one  second's  duration. 

When  vessels  are  in  sight  of  one  another,  a  steam  vessel 
under  way,  in  taking  any  course  authorized  or  required 


(o)  In  The  Zonffnewton,  6  Asp. 
Kar.  Law  Gas.  302,  a  sailing 
hKTge  was  found  in  fault  for  dis- 
regarding a  steamer's  signal  given 
nnder  a  similar  rule.  The  steamer's 
difficulties  were  created  by  causes 
beyond  her  control.  It  was  not 
decided  whether,  if  this  had  not 
been  the  case,  the  barge  would 


neoeasarily  have  been  in  fault  for 
taking  no  step;  but  Sir  James 
Hannen  expressed  the  opinion  that 
in  any  case  the  prudent  course  for 
a  sailing  ship  would  be  to  act  at 
once  upon  hearing  the  signal.  See 
also  the  The  New  FelUm,  (1891)  P. 
258  ;  ne  Wega,  (1895)  P.  156. 
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by  these  bye-laws,  shall  indicate  that  course  by  the  following  Local  niles 
signals  on  her  whistle,  viz. : —  ^^™®^'  ^^^ 

One  short  blast  to  mean — "  I  am  directing  my  course  to  P^"®^  rulee). 
starboard." 

Two  short  blasts  to  mean — "  I  am  directing  my  course  to 
port." 

Tlu*6e  short  blasts  to  mean — ''  My  engines  are  going  full 
speed  astern." 

43.  The  signals  by  whistle  mentioned  in  the  preceding  bye- 
laws  shall  not  be  made  by  means  of  a  siren,  or  any  instrimient 
other  than  an  ordinary  steam  whistle  or  other  efficient  sound 
signal  previously  approved  by  the  Conservators,  and  shall 
not  be  used  on  any  occasion  or  for  any  purpose  except  those 
therein  mentioned,  and  no  other  signal  by  whistle  or  sound 
signal  shall  be  made  by  any  vessel. 


Steering  and  Sailing. 

44.  When  two  sailing  vessels  are  approaching  each  other 
so  as  to  involve  risk  of  collision,  one  of  them  shall  keep  out 
of  the  way  of  the  other,  viz. : — 

(a)  A  vessel  which  is  running  free  shall  keep  out  of  the 

way  of  a  vessel  which  is  close-hauled. 

(b)  A  vessel  which  is  close-hauled  on  the  port  tack  shall 
keep  out  of  the  way  of  a  vessel  which  is  close-hauled 
on  the  starboard  tack. 

(c)  When  both  are  running  free,  with  the  wind  on  different 

sides,  the  vessel  which  has  the  wind  on  the  port  side 
shall  keep  out  of  the  way  of  the  other. 

(d)  When  bodi  are  running  free,  with  the  wind  on  the  same 
side,  the  vessel  which  is  to  windward  shall  keep  out 
of  the  way  of  the  vessel  which  is  to  leeward. 

(e)  A  vessel  which  has  the  wind  aft  shall  keep  out  of  the 

way  of  the  other  vessel 

45.  If  a  sailing  vessel  and  a  steam  vessel  are  proceeding  in 
such  a  direction  as  to  involve  risk  of  collision,  the  steam  vessel 
shall  keep  out  of  the  way  of  the  sailing  vessel. 

46.  Wnen  two  steam  vessels  or  steam  launches,  pro- 
ceeding in  opposite  directions,  the  one  up  and  the  other 
down  the  river  (/>),  are  approaching  each  other  so  as  to 


{p)  In  The  Odetta,  4  Asp.  Mar. 
Law  Gas.  493  (followed  in  The 
Berrington  and  The  Oetrieh,  Ad. 
Div.  9th  March,  1883),  it  was  held 
that  these  words,  in  former  rules, 
were  not  to  be  interpreted  in  the 
same  way  as  the  *' end-on"  role 


(Art.  18)  of  the  sea  regpilations. 
Two  vessels  approaching  each 
other,  one  bound  up  and  the  other 
down  the  river,  may  be  within  the 
Thames  rule,  fJthough  not  end-on, 
or  nearly  end-on,  within  the  mean- 
ing ol  the  sea  regulations.    The 
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Jjooalinlee       inyolve  risk  of  oollision,  thej  shall  pass  port  side  to  port 

(Thamee,  pro-  gi^e  (y). 

I)08ed  rules).  ^y  Steam  vessels  navigating  against  tlie  tide  shall,  before 
rounding  the  following  points  (r),  viz.,  Coalhouse  Point,  Til- 
burynesB,  Broadness,  Stoneness,  Orayfordness,  Cold  Harbour 
Point,  Jenningtree  Point,  Halfway  House  Point,  or  Crossness, 
Margaretness,  or  Tripcock  Point,  BuU  Point  or  Gallionsnesa, 
Hookness,  and  Blackwall  Point  («),  wait  (t)  until  any  other 
vessels  rounding  the  point  with  the  tide  have  passed  clear  (ti ). 
48.  Steam  vessels  and  steam  launches  crossing  (x)  from  one 


Thames  rule  applies  if  the  ships 
are  on  courses  which  involve  risk 
of  collision,  but  not  otherwise.  See 
The  Lady  WodehouM,  2  Times  L.  R. 
252.  The  rule  does  not  apply  to 
a  ship  with  no  way  on  her,  waiting 
under  a  point  for  other  ships  to 
pass  clear.  Th*  Altyre^  Ad.  JDiv., 
27th  Feb.  1886. 

(q)  In  The  Libra,  6  P.  D.  139, 
it  was  said  by  Brett,  L.  J.,  in  the 
Court  of  Appeal,  that  this  (r.  46) 
and  the  following  rules  (rr.  22  and 
23  of  1880)  are  not  mutually  exclu- 
sive of  each  other  or  inconsistent ; 
and  that,  although  the  intention  of 
the  rule  as  to  waiting  under  points 
is  that  the  state  of  things  contem- 
plated in  the  preceding  rule  shall 
not  arise,  ''nevertheless,  if  that 
state  of  things  does  arise,  there  is 
nothing  in  [the  latter,  r.  23  of 
1880]  rule  which  prevente  [the 
former,  r,  22  of  1880],  under  the 
circumstances,  from  applying.'* 

(r)  In  The  Margaret,  9  P.  I).  47 ; 
9  A.  C.  873,  the  meaning  of  this 
expression  was  much  discussed. 
Butt,  J.,  and  the  House  of  Lords 
held  that  it  contemplates  two  ves- 
sels in  different  reaches  sighting 
each  other  over  the  point,  or  at 
any  rate  before  they  both  arrive 
oif  the  point;  differing  from  the 
view  of  the  Court  of  Appeal,  that 
the  rule  applies  when  one  of  the 
ships  is  on,  or  off  the  pitoh  of,  the 
point.  '*  The  point  begins  where  the 
vessel,  .  .  .  having  to  gt>  round, 
would,  if  nothing  were  in  the  way, 
have  to  use  its  steerage  power  for 
the  purpose  of  continuing  in  a  pro* 
per  course,  and  it  ends  where  the 


necessity   for    using    that   power 
ceases.'' 

(«)  The  rule  does  not  apply 
{semble)  to  a  vessel  bound  down,  so 
soon  as  she  comes  out  of  the  Souih- 
West  India  Dock.  The  entrance 
of  the  dock  is  above  the  place  at 
which  the  rule  begins  to  apply. 
See  per  Lord  Blackburn,  The  Mat' 
garet,  9  A.  C.  873,  880. 

(t)  This  does  not  mean  that  she 
is  to  wait  in  the  slack  water  or 
eddy  under  the  point.  "  I  think 
the  meaning  of  that  is,  that  she 
shall  so  far  check  her  speed  as  to 
prevent  her  coming  up  to  the  point 
at  the  same  time  when  the  other 
vessel  would  come  there."  i^ 
Brett,  L.  J.,  The  Libra,  6  P.  D. 
139,  145;  and  see  The  MargartU 
9  P.  D.  47,  60 ;  and  see  per  Lord 
Watson,  9  A.  C.  886. 

(tt)  Whether  this  means  clear  of 
the  point,  or  dear  of  each  other,  is 
doubtful.  See  per  Brett,  L.  J.,  and 
per  Cotton,  L.  J.,  The  Libra,  tUn 
supra. 

{x)  In  The  Schwann,  6  Asp.  Mar. 
Law  Cas.  408,  this  rule  (r.  24  of 
1880)  was  held  to  apply  to  a  vessel 
which,  having  been  at  anchor  with 
her  heiEid  down  the  river,  was  turn- 
ing, vrith  her  head  al^wart  the 
tide,  for  the  purpose  of  going  up 
the  river  on  the  flood.  In  The 
Siver  Derwent,  6  Asp.  Mar.  Law 
Cas.  647,  affirmed  7  Asp.  Mar.  Law 
Cas.  37,  it  was  hdd  that  a  vessel 
bound  up  the  river  on  a  flood 
tide,  on  the  south  side  of  mid- 
channel,  and  turning  across  the 
river,  with  her  anchor  dredging, 
for  the  purpose  of  getting  h^head 
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side  of  the  river  towards  the  other  side,  shall  keep  out  of  the  Local  roles 
way  of  vessels  navigating  up  and  down  the  river.  ^^^S^^i  ^^' 

49.  Every  steam  vessel  and  steam  launch,  when  approach-  po«ed  rules), 
ing  another  vessel  so  as  to  involve  risk  of  collision,  shall 

slacken  her  speed,  and  shall  stop  and  reverse,  if  necessary. 

50.  Steam  vessels  and  steam  launches  navigating  against 
the  stream  above  Eichmond  lock  shall  ease  and,  if  necessary, 
stop  to  allow  vessels  coming  down  with  the  stream  to  pass 
clear,  particularly  when  rounding  points  or  sharp  bends  in 
the  river. 

51.  Steam  launches  navigating  above  Eichmond  lock  shall, 
where  the  channel  or  depth  of  water  permits,  be  navigated  in 
mid-river, 

52.  Every  vessel  overtaking  another  vessel  shall  keep  out 
of  the  way  of  the  overtaken  vessel,  which  latter  vessel  shall 
keep  her  course. 

Every  vessel  coming  up  with  another  vessel  from  any 
direction  more  than  two  points  abaft  her  beam,  t.^.,  in  such 
a  position,  with  reference  to  the  vessel  which  she  is  over- 
taking, that,  at  night,  she  would  be  unable  to  see  either  of 
that  vessel's  side  lights,  shall  be  deemed  to  be  an  overtaking 
vessel,  and  no  subsequent  alteration  of  the  bearing  between 
the  two  vessels  shall  relieve  the  overtaking  vessel  of  the  duty 
of  keeping  clear  of  the  overtaken  vessel  until  she  is  finally 
past  and  clear. 

As  by  day  the  overtaking  vessel  cannot  always  know  with 
certainty  whether  she  is  forward  or  abai t  this  direction,  she 
shall,  if  in  doubt,  assume  she  is  an  overtaking  vessel  and  keep 
out  of  the  way. 

53.  Where,  by  the  above  bye-laws,  one  of  two  vessels  is  to 
keep  out  of  the  way,  the  other  shall  keep  her  course  (y)  and 
speed. 


on  tide,  did  not  cease  to  be  ''cross- 
ing" BO  long  as  she  was  moving 
towards  the  north  shore.  Lindley 
and  Lopes,  L.  JJ.,  thought  that 
the  rule  ceases  to  apply  after  the 
ship  has  got  across  the  river  so  far 
as  she  can  go  in  safety,  although 
she  is  still  angling  across  me 
stream;  Lord  Esher,  M.  E.,  ex- 
pressed a  contrary  opinion. 

When  r.  48  (r.  24  of  1880)  ap- 
plies, r.  53  (r.  25  of  1880)  applies 
to  vessels  proceeding  up  or  down 
the  river  and  approaching  her .  The 
Sehwann,  The  Miver  Dencent,  ubi 
aupra;  The  New  Feltan,  (1891)  P. 


258,  as  to  altering  for  third  ship. 

(y)  Li  The  Skenyvore,  Ad.  Div. 
19th  Aug.  1886,  Sir  J.  Hannen 
said  that  "keep  her  course"  did 
not  mean,  in  the  case  of  a  vessel 
rounding  a  point,  that  she  was 
necessarily  to  keep  at  the  same 
distance  from  either  shore.  If 
there  were  a*' clear  eye"  else- 
where, she  was  at  liberty  to  ap- 
proach either  shore  to  avail  herself 
of  it.  See  also,  as  to  this  rule, 
The  Schwann,  6  Asp.  Mar.  Law 
Cas.  409 ;  and  The  River  Derwent, 
6  Asp.  Mar.  Law  Gas,  467 ;  afSrmed 
(1891)  P.  261,  note. 
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Local  rules  Lights  required  above  Teddington  Loch. 

pofled  roim).  ^^-  Every  steam  vessel  and  steam  launcli  shall,  when  navi- 
gating in  or  above  Teddington  Lock,  carry  and  exhibit  the 
following  lights  and  no  other,  that  is  to  say :  — 

(a)  On  or  before  the  foremast,  or,  if  there  be  no  foremast, 
on  the  funnel,  or  on  a  staff  at  the  bow,  in  either  case, 
at  a  height  above  the  hull  of  not  less  than  four  feet,  a 
bright  white  light,  so  fixed  as  to  throw  the  light  ten 
points  on  each  side  of  the  vessel,  viz.,  from  right  ahead 
to  two  points  abaft  the  beam  on  either  side,  which  light 
shall,  in  the  case  of  a  steam  launch  registered  under 
the  provisions  of  the  Thames  Conservancy  Act,  1894, 
be  behind  a  glass  shade  or  slide,  upon  which  the 
registered  number  of  such  steam  launch  shall  be 
legibly  and  conspicuously  painted  in  black  fig^ures, 
and  in  the  case  of  any  other  vessel  the  glass  shall  be 
perfectly  plain  and  clear. 

(b)  On  the  starboard  side  a  green  light  so  fixed  as  to 
throw  the  light  from  right  ahead  to  two  points  abaft 
the  beam. 

(c)  On  the  port  side  a  red  light  so  fixed  as  to  throw  the 

light  from  right  ahead  to  two  points  abaft  the  beam. 

(d)  Every  such  light  shall  be  of  such  a  character  as  to  be 
visible  at  a  distance  of  at  least  one  mile. 

55.  The  master  of  the  vessel  shall  be  responsible  for  the 
due  carrying  and  exhibiting  of  such  lights  and  no  other. 

{Articles  56  to  98  relate  to  the  navigation  and  conservancy, 
chiefly  Teddington,) 

Regulations  as  to  Watermen^  Lighters,  Tugs,  Sfc, 

Thames ;  By  sect.  80  of  22  &  23  Vict.  c.  133  (Local),  amended  by  27  &  28  Vict 

watermen*  c.  113,  the  master,  wardens,  and  assistants  of  the  Company  of  Watermen 
and  Lightermen  of  the  River  Thames  are  empowered,  subject  to  the  ap- 
proval of  the  Thames  Conservators,  to  make  bye-laws  '*  for  carrying  into 
effect  the  purposes  of  the  Act,"  including*  inter  alia^  the  making  of 
"  proper  reg^ulations  for  the  navigtition  of  barges,  lighters,  boats,  and 
other  like  craft .  .  .  for  the  security  of  passengers  .  .  .  and  for  the  orderly 
conduct  of  trafBc.'*  (See  the  preamble.)  Bye-laws  dated  the  26th  of 
June,  1860,  the  27th  of  December,  1864,  and  the  1st  of  January,  1867, 
have  been  made  under  this  section  (c) .  The  operation  of  the  Act  (see  sect.  8) 
and  bye-laws  extends  to  all  parts  of  the  river  between  Teddington  Lock 
and  Lower  Hope  Point,  near  Gravesend.  The  bye-laws  of  1860  oontain 
provisions  relating  to  navigation.  The  following  is  a  summary  of  the 
more  important  of  these : — 

Rule  61  imposes  a  penalty  on  persons  wilfully  casting  off  craft  and  let- 
ting them  drive.   Rule  52  requires  the  person  having  charge,  or  the  owners, 

(«)  The  writer  is  indebted  to  the  E.  Famfield  for  access  to  these 
courtesy  of  MessiB.  J.  A.  and  H.      Acts  and  bye-laws. 
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of  any  Rteam'boat  or  other  vessel  or  oraft  sank  in  the  river  to  affix  some  Lpoal  mles 
notice  during  daylight,  and  a  light  from  sunset  to  sunrise,  and  also  to  send  (Thames), 
notice  to  the  Thames  Conservators,  or  the  nearest  harbour-master's  office. 
Bule  56  imposes  a  penalty  on  a  person  who  leaves  craft  without  some 
authorised  person  on  board,  or  without  having  properly  moored  and 
secured  the  same,  or  who  does  any  wilful  damage  to  any  vessel  in  the 
river  (a).  Rules  67,  58,  and  59  impose  penalties  on  persons  who,  between 
Vauxhall  Bridge  and  the  entrance  to  the  Victoria  Docks,  (1)  navigate 
any  craft  (except  steamboats)  exceeding  the  bnrthen  of  ten  tons,  and  at 
the  same  time  navigate  or  have  attached  thereto  any  other  craft  exceeding 
the  burthen  of  ten  tons ;  (2)  navigate,  row,  or  tow  timber  in  a  float  or 
floats,  which  shall  exceed  sixty  feet  in  length  and  twenty  feet  in  width, 
or  do  not  keep  the  headmost  part  of  such  timber  at  least  ten  yards  distant 
or  astern  of  any  other  timber  or  craft  going  in  the  same  direction; 
(3)  navigate  any  steamboat  and  at  the  same  time  tow  more  than  six 
barges,  lighters,  or  other  craft  exceeding  ten  tons  each  attached  thereto, 
or  tow  bargee,  lighters,  or  other  craft  which  are  not  well  and  sufficiently 
attached  and  fastened  to  such  steamboat  and  to  each  other,  so  that  any  of 
them  go  adrift  (b).  Rule  60  requires  steam-tugfs  and  their  tows  to  have 
licensed  persons  on  board  for  their  navigation  {e).  Rule  90  requires  per- 
sons rowing  or  navigating  any  boat,  barge,  or  vessel  with  the  tide  to 
warn  at  a  reasonable  distance  all  persons  rowing  across  or  against  the 
tide.  Rules  99,  100,  impose  penalties  not  exceeding  51.  on  masters  and 
persons  in  command  of  steamboats  who  do  not  remain  on  the  bridges  or 
paddle-boxes,  or  who  permit  persons  other  than  the  crew  to  remain  there, 
or  do  not  cause  a  proper  look-out  to  be  kept  from  the  bow,  or  take  on 
board  or  put  out  passengers  whilst  the  engines  are  in  motion.  Rule  101 
requires  all  vessels  to  be  navigated  in  a  careful  and  proper  manner,  with 
regard  to  their  own  safety  and  that  of  other  vessels,  and  imposes  a  penalty 
on  masters  and  persons  in  command  who  navigfato  at  a  dangerous  rate  of 
sjieed,  or  in  a  negligent  manner,  or  who,  when  approaching  or  leaving 
any  vessel  that  is  in  danger  of  sinking,  or  is  employed  in  raising  sunken 
craft,  do  not,  on  being  hailed  to  do  so,  reduce  their  rate  of  speed. 


TRENT.    {See  Humbbr.) 


(a)  Barges  above  fifty  tons  bur- 
then are  required  to  have  two 
Uoensed  lightermen  on  board.  Fer^ 
kins  V.  Gingell,  50  J.  P.  277. 

{b)  It  was  recently  held  {Bollea  v. 
Neicell,  26  Q.  B.  D.  335)  that  a  tug 
engaged  in  hauling  into  dock  thirty- 
one  barges  at  once,  each  exceeding 
ten  tons  burthen,  and  which  haa 
been  coUected  immediately  outside 
the  dock  gates,  was  not  bemg  navi- 
gated in  the  river  within  the  mean- 
ing of  this  rule  (59) ;  and  the  opinion 
was  expressed,  though  the  point 


was  not  fully  argued,  that  these 
bve-laws  have  no  operation  within 
the  jurisdiction  of  the  dock-master 
of  tiie  Victoria  Docks.  (See  sect. 
100  of  the  local  Act.) 

(c)  See  Mnore  v.  Hunter^  3  0.  P. 
D.  116,  as  to  the  construction  of 
this  nde,  and  of  sect.  66  of  the 
local  Act.  See  also  27  &  28  Vict, 
c.  113,  ss.  59,  62,  and  63.  Q>. 
Ferkitu  v.  Ginffell,  50  J.  P.  277,  and 
Goldsmith  v.  Slattery,  63  L.  T.  K.  S. 
273,  decided  on  r.  36,  read  with  r.  16 
of  the  Thames  Rules,  1872. 
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TYNE. 

The  Biver  Tyne  bye-laws  of  15th  November,  1884,  are  made  under  &e 
Biver  Tyne  Improvement  Acts,  and  the  Acts  incorporated  liierewith. 
(See  the  TyDC  Improvement  Acts  of  1850,  1852,  1857,  1859,  1861,  1865, 
and  1877;  the  Harbours,  Docks,  and  Piers  Claasee  Act,  1847.)  Thej 
provide  for  (5)  the  mooringr  of  vessels  under  the  harbour-master's  orders ; 
anchors  not  to  be  let  g^ ;  (6)  dismantling :  (7)  anchors  to  be  on  deck  or 
hung  from  hawse-pipe ;  ^9)  one  vessel  only  to  lie  at  a  staith ;  (10)  vessels 
not  to  lie  between  tiers ;  (11)  steamers  moored  not  to  move  engines.  Tlie 
rule  as  to  steamships*  lights  (12)  is  the  same  as  Art.  3  of  the  Sea  Regpi- 
lations,  except  as  to  steamships  without  foremast,  which  may  carry  the 
masthead  light  on  a  stafP,  as  in  the  Tees  Rules  {supra,  p.  605) ;  (13)  steam- 
ships  towing  to  carry  a  second  light  on  the  foremast  or  staff ;  (14)  steam- 
ships and  sailing  ships  being  towed  and  steamships  under  sail  to  carry 
side  lights  only;  (15)  stem  light  to  be  shown  to  overtaking  ship; 
(16)  vessels  at  anchor,  outside  vessel  of  tier,  and  any  other  vessel  so 
ordered  by  harbour- master,  to  show  riding  light ;  rafts  and  open  boats 
to  show  either  red  and  green  side  lights,  or  lantern  with  red  and  green 
slide ;  (18)  fog  signals,  as  in  the  Sea  regulations. 


As  to  Navigation. 

1 9.  Every  vessel  under  way  shall,  when  proceeding  seaward, 
be  kept  to  the  south  of  mid-channel,  and  when  proceeding' 
inward  from  sea  or  up  the  river,  to  the  north  of  mid-channel, 
and  so  that  in  either  case  such  vessel  shall,  with  a  port  helm, 
always  be  and  be  kept  clear  of  any  vessel  proceeding  in  the 
opposite  direction. 

20.  Every  steam  or  other  vessel  (whether  towing  any  other 
vessel  or  not,  or  being  towed)  shall,  unless  prevented  by  stress 
of  weather,  be  brought  into  port  to  the  north  of  mid-channel, 
and  be  taken  out  of  port  to  the  south  of  mid -channel  (c),  (</). 

21 .  (  Vessel  necessarily  on  wrong  side  of  river  not  to  obstruct 
other  vessels:  to  cross  to  right  side  as  soon  as  possible  (^d).) 

22.  ( Vessel  crossing  or  turning  in  the  river  not  to  cause  ob^ 
struction  {d).) 

23.  When  steam  vessels  proceeding  in  opposite  directions 
are  approaching  each  other  they  shall  be  kept  on  their  proper 


{c)  This  means  that  a  vessel 
coming  in  from  sea  must  not  cross 
* '  BO  near  as  not  to  leave  room  for 
vessels  going  out  of  the  river,  and, 
if  she  is  coming  from  the  south- 
ward, before  she  turns  in,  she  must 
leave  a  fairway  for  all  vessels  going 
out  of  the  port."  The  John  of 
Scott,  (1897)  JP.  68 ;  The  Harvest, 
11  P.  D.  14. 

{d)  These  rules  do  not  make  a 
crossing  vessel  liable,  whatever  the 


circumstances  may  be,  if  she  comes 
in  contact  with  another  vessel 
which  is  on  the  side  of  the  river 
prescribed  for  her  navigation.  A 
vessel  may  legitimately  cross  the 
river  whenever  it  is  reasonably  Mif e 
to  do  so,  and  it  is  the  duty  of  other 
vessels  proceeding  up  or  down  the 
river  to  use  the  ordinazy  precau- 
tions for  avoiding  collision  with 
her.  The  Thetfordy  6  Asp.  Har. 
Law  Gas.  179. 


LOCAL  RULES. 


62& 


dides,  and,  if  necessary,  speed  shall  be  slackened,  tlie  vessel  Local  rales 
going  against  the  tide  in  all  cases  giving  way  to  the  one  going  CTy^®)' 
with  the  tide ;  and  when  steam  vessels  are  approaching  each 
other  so  as  to  involve  risk  of  collision,  their  helms  shall  be  put 
to  port,  and,  if  necessary,  their  engines  shall  be  stopped  or    • 
reversed. 

24.  When  any  steam  vessel  (except  a  steam  vessel  when 
towing  sailing  vessels)  is  approaching  any  sailing  vessel  or 
steam  tug  with  sailing  vessels  in  tow  proceeding  in  uie  opposite 
direction,  the  speed  of  such  steam  vessel  shall,  if  necessary,  be 
slackened  when  it  is  within  thirty  yards  of  and  until  it  shall 
have  passed  the  sailing  vessel  or  steam  tug  and  towed  vessels. 

25.  Sea-going  steam  vessels  shcdl  not  be  navigated  in  the 
port  above  the  Low  Lighthouse  at  a  greater  speed  over  the 
ground  than  six  knots  or  seven  statute  miles  per  hour,  whether 
going  with  or  against  the  tide. 

26.  (  Vessels  not  to  catise  risk  of  collision.) 

27.  (Steamship  unable  to  keep  out  of  tJie  way  of  sailing  ship  to 
sound  four  blasts  of  two  seconds*  duration  ;  then  sailing  ship  to 
keep  out  of  way,) 

28.  Every  sailing  or  steam  vessel  overtaking  any  other 
vessel  shall  be  kept  out  of  the  way  of  the  overtaken  vessel, 
which  shall  be  kept  on  her  course,  and  no  obstruction  shall  be 
wilfully  caused  by  the  overtaken  vessel  to  the  passage  of  the 
overtaking  vessel;  and  any  vessel  having  passed  another  shall 
not  cross  the  bows  of  the  passed  vessel  until  at  such  a  distance 
as  will  not  necessitate  the  stopping  or  easing  of  the  passed 
vessel  to  avoid  collision. 

30.  {Scope  of  tow-line^  except  to  eastward  of  Low  Lighthouse, 
North  Shields  f  not  to  exceed  twenty  fathoms.) 

31.  {Not  more  than  one  vessel  exceeding  200  tons  to  be  towed 
by  same  tug,) 

32.  {Length  of  train  of  vessels  in  tow  not  to  exceed  450  feet 
from  stern  of  tug  ;  vessels  not  to  be  towed  abreast ;  rafts  not  to 

exceed  250  feet  by  4Qfeet,) 

33.  {Not  more  than  six  keels,  wherries,  or  boats  to  be  towed  at 
once.) 

34.  {Two  tugs  towing  same  vessel  not  to  be  more  than  100  feet 
apart,  or,  if  towing  abreast,  more  than  forty  feet.) 

35.  {Vessels  not  to  drift;  off  dock  entrances  vessels  waiting 
admission  to  keep  out  of  fairway.) 

37.  (  Vessels  to  have  anchor  ready  to  let  go.) 
39.  Every  vessel  under  way  when  overtaken  by  a  fog  shall 
be  navigated  at  a  very  moderate  speed,  and  shall,  as  soon  as 
practicable,  be  moored  or  anchored  out  of  the  navigable 
channel.  Vessels  shall  not,  without  the  permission  oi  the 
harbour-master,  be  got  under  way  during  a  fog. 
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APPENDIX. 


Local  rules 
(Tjne). 


40.  {Engines  to  go  dead  slow  100  yards  he/ore  reaching^  and 
fifty  yards  after  passing^  diving  and  other  craft  of  the  CommS' 
sioners.) 

41.  {And  within  100  yards  of  wrech-remomng  eraft,) 

42.  {A  redfiag  or  red  light  to  be  shown  on  dredgers  on  side 
where  chains  are  taut.      Vessels  to  pass  on  other  side  J) 

43.  {Also  where  no  passage  between  dredger  and  shore,) 

44.  (  Vessels  not  to  moor  at  Commissioners^  white  buoys,) 

47.  I  Tug  to  attend  vessel  in  tow  till  moored.) 

48.  {Engines  not  to  move  within  fifty  yards  of  boat  coming 
alongside,) 


Waterford. 


WATEEFORD. 

See  London  Gazette  for  1886,  Vol.  11.,  p.  5447,  for  Bye-laws  of  lOUi 
November,  1886. 

A  notice  dated  16tli  November,  1886,  iasaed  by  the  Gommissionen, 
states  that  there  are  no  local  rules  regulating  the  passing  or  overtaking 
of  one  vessel  by  another  in  the  port  and  harbour  oi  Wat^ford. 

The  bye-laws  apply  to  the  River  Suir  from  Granagh  Castle  to  the  Hook 
Lighthouse,  induing  all  the  space  between  the  junction  of  the  Boss 
River  with  the  River  Suir  and  llie  Hook  Lighthouse,  and  from  Bilbeiry 
Rook  to  Swing  Head,  in  the  County  of  Waterford,  indnding  St. 
Katherine's,  commonly  called  St.  John's  PiU.  They  are  substantially 
identical  with  the  bye-laws  in  force  in  the  River  Suir  above  Grranagh 
Castle.  The  substance  of  the  last-mentioned  bye-laws  is  set  out 
above  («). 


{e)  Supra,  p.  605. 
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Abakdoitbcent, 

liability  of  owners  after,  106. 
of  the  other  ship  after  collision,  67  seq. 
by  crew,  of  ship  injured  in  collision,  126. 
duty  to  raise  ship  sunk  in  collision,  129. 

Abkoad,  collision,  105,  214,  234,  237. 

AooiDENT.     See  Inevitable  Accident, 

AcnoN, 

tn  retny  86. 

in  personam,  cannot  be  tacked  to  action  in  rem^  343. 

tin  personam  J  bar  to  action  tn  rem,  248. 

against  pilot,  74,  342. 

successive  actions  by  sufferers  in  collision,  117. 

against  owners  resident  abroad,  234. 

stay  of,  where  action  pending  elsewhere,  246. 

where  both  ships  are  foreign,  232. 

tn  rem,  where  judgment  in  personam  unsatisfied,  343. 

tn  rem,  where  damage  but  no  collision,  94. 

tn  rem,  does  not  lie  under  Lord  Campbell's  Act,  136,  157. 

or  for  damage  to  cargo,  against  carrying  ship,  91. 
for  limitation  of  Hability,  346. 
consecutive  collisions,  190. 
separate  actions  for  damage  to  property  and  person,  342. 

ADMntALTY  JxmiSDicnoN, 
Hmits  of,  232,  351. 
damage  to  property  ashore,  351. 
for  loss  of  Hfe,  136. 

wrong-doer  can  be  sued  personally,  74,  80,  316. 
damage  to  cargo,  308,  314. 
no  damage  lien  in  such  case,  314. 
where  there  is  damage  but  no  collision,  94. 
as  between  tug  and  tow,  230. 
where  both  ships  foreign,  232. 
of  High  Court,  351. 
of  County  Courts,  852. 

ss2 
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AbbuTi  damage  by  craft  sent,  16. 

Alteratiok  of  Coubse, 
in  fog,  381,  441,  502. 
causing  risk,  381. 
for  greater  nafety,  382. 
**  alter  her  course  to  starboard/'  (or  port,)  explained,  459. 

AiiEBiOA,  Law  of, 

cargo-owners'  remedywhere  both  ships  in  fault,  155,  312. 

infringement  of  the  regulations,  71. 

inscrutable  fault,  liability  in  case  of,  172. 

limitation  of  liability,  197. 

liability  in  case  of  compulsory  pilotage,  279,  385. 

liability  of  ship  for  negligence  of  those  on  board,  102. 

as  to  tug  and  tow,  212. 

as  to  division  of  loss,  131,  146,  155,  157,  172,  214,  225. 

navigation  of  rivers,  starboard  side  rule,  512  seq, 

Anchob, 

damage  by  an  unbuoyed,  108. 

damage  by  anchor  a-cock-bill,  17,  22,  130. 

ship  curedging  with  her  anchor,  396,  444,  461. 

letting  go,  to  avoid  collision,  5,  11,  14. 

slipping,  to  avoid  collision,  32,  553. 

slipped  anchor,  damages,  135. 

letting  go,  when  compulsory  pilot  in  charge,  267,  269. 

coming  to  an  anchor,  duty  of  ship,  547. 

anchor  watch,  497,  540. 

riding  to  a  single  anchor  with  other  craft  to  leeward,  546. 

insufficient  ground  tackle,  265,  549. 

Ajtohob,  Ship  at, 

meaning  of  term,  388,  396,  424. 

burden  of  proof  where  one  ship  is,  35. 

collision  with,  35,  42,  545. 

with  ship  fast  to  moorings,  16,  545. 

giving  a  foul  berth  to,  545. 

duty  to  keep  dear  of,  42,  544  seg. 

in  an  improper  place,  38,  42,  545,  550,  552. 

in  the  track  of  ferry  boat,  446. 

on  fishing  grounds,  548. 

fishing  boats  fast  to  their  nets,  558. 

insufficient  moorings,  11,  112,  265,  549. 

insufficient  groimd  tackle,  265,  549. 

precautions  to  be  observed  in  coming  to  an  anchor,  548. 
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Anohob,  Ship  at — continued. 

making  fast  to  another  ship,  552,  555. 

shifting  berth,  550,  551. 

duty  of,  to  make  snug,  548. 

sheering  about,  425,  549. 

parting  of  oable  or  moorings,  11,  112. 

both  ships  dragging,  27. 

fog  signal  for,  429. 

slipping,  to  avoid  collision,  32,  553. 

sheering,  or  giving  chain,  to  avoid  collision,  38,  549. 

pilot's  duty  when,  267. 

riding  lights.  Art.  11 .  .423. 

for  fishermen  and  small  craft,  411. 
Art.  4  does  not  apply  to,  403. 

Afpeal, 

costs  of,  360,  361. 

from  registrar,  costs  of,  360. 

upon  question  of  seamanship,  339. 

Afpkoaching  otheb  Cbapt,  377,  384,  562. 
speed,  502. 

AqitQiIAn  Law,  shipowners'  liability  by,  76. 

Abrest.     See  Proceedings  in  rem. 

of  cargo  to  compel  payment  of  freight,  89. 

of  foreign  ship  that  has  injured  British  property,  234. 

ship  in  charge  of  compulsoiy  pilot,  not  liable  to  arrest  for 

his  fault,  252. 
of  wrong  ship,  345,  355. 
of  ship,  to  compel  owners  to  appear,  178,  234. 
of  ship  of  foreign  sovereign,  243. 
of  ship  other  than  the  wrong-doer,  88. 
of  mail  ships,  245. 
its  connection  with  limitation  of  liability,  179. 

ASHOBE, 

oolliflion  with  ship  ashore,  5,  30,  106. 

tuff  working  at  ship  ashore,  561. 

ship  putting  herself  ashore,  to  avoid  coUision,  32. 

taUng  the  ground  alongside  ship,  547. 

ship  ashore  doing  damage  as  she  comes  off,  30,  564. 

negligence  of  persons  ashore  causing  collision,  188,  192. 

duty  to  light  a  ship  ashore  in  a  fairway.  Art.  11 .  .414. 

a  ship  sunk,  106. 
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power  to  order  inspection  by,  837. 
advise  Court  upon  questions  of  seamanship,  338. 
take  no  part  in  the  judgment  of  the  Court,  338. 
appeal  upon  matter  of  pure  seamanship,  339. 

At  Anohob.    See  Anchor^  Ship  at, 

AyEBAOE  CoiTTBIBTTTIOir, 

collision  does  not  giro  rise  to,  324,  328. 

recoverable  as  damages,  135. 

division  of  loss  by  collision,  141,  162,  164,  172,  173. 

Ayon,  special  lights  for,  400. 


Bail, 

whether  damage  lien  discharged  by,  95,  96. 

insufficient,  96. 

excessiye,  96,  363. 

foreign  sovereign  suing  in  British  Court,  245. 

cost  of  bail  in  salvage  action  not  recoverable,  132. 

costs  of  excessive  bail,  363. 

judgment  for  amount  in  excess  of,  343,  344. 

failure  to  put  in,  after  undertaking,  345. 

Bailees  of  ship  or  cargo,  may  recover  for  collision,  117. 

BAITKIltrPTOY, 

of  owner  of  wrong-doing  ship,  93,  97. 

of  plaintiff,  costs  of  repairs  recoverable,  122. 

Baboe, 

driving  with  the  tide,  11,  17,  567. 

damage  by  barge  in  charge  of  licensed  waterman,  255. 

whether  damage  lien  attaches  to,  90. 

cargo  on  barge  in  tow,  308. 

Babbatby, 

infringement  of  the  regulations  is  not,  312. 

collision  by  negligence  is  not,  within  biU  of  lading,  312. 

Beaoon,  damage  by  stump  of,  107. 

Beatikg  out  Taoks,  duty  of  ship  as  to,  480,  557. 

Belfast,  local  rules  of  navigation  for,  593. 
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BXLOIUMi 

law  ofy  as  to  diyisioii  of  loss,  172. 

as  to  limitation  of  liability,  197. 

as  to  compulsoxy  pilotage,  241,  252,  305. 

Beix, 

ship  at  anchor  in  a  fog  to  nse,  Art.  15.  .429. 
Turkish  ships  do  not  use,  428. 

Berth, 

foul,  545,  546. 

taking  up,  in  dock,  547,  552. 

keeping  a  berth  with  a  buoy,  551. 

Bill  of  Ladino, 

meaning  of  exception  of  collision  in,  309. 

effect  of  other  exceptions,  309. 

collision  by  negligence  is  not  barratry  within,  312. 

BOABD  OF  T&ADE, 

instructions  to  surveyors  as  to  lights,  397. 

opinion  of,  as  to  master's  and  pilot's  responsibility,  278,  280. 

powers  of,  to  enforce  regulations  as  to  ships'  lights,  578. 

Boat, 

collision  with,  duty  to  stand  by,  70. 

fishing  boats'  lights.  Art.  9.  .410.     See  Fishing  Boats, 

hand  Hghts  for,  Art.  7 . .  408. 

application  of  regulations  to,  370,  570. 

Boin>  TO  STOP  Abrest, 

recovery  by  surety  ag^ainst  co-owners,  349. 
liability  of  master  on,  350. 

Bottomby  Bondholder  on  freight,  his  right  when   liability 
limited,  196. 

Bridgewater  Oanal,  local  rules,  593. 

Brikoino  up, 

precautions  to  be  observed  before,  546  seq, 
foul  berth,  545,  546. 
in  improper  place,  552. 
shortening  sail  before,  548. 
pilot's  duty  with  reference  to,  267. 

Burden  of  Proof, 

collision  with  ship  at  anchor,  35,  42. 

ship  neglecting  to  keep  her  course,  39,  473  seq. 
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BuBDXN  OF  Proof — continued. 
of  negligence,  35  sea, 
where  steamship  fails  to  stop  and  reverse  before  oollisiony 

601. 
where  compulsory  pilot  in  charge,  260. 
sailing  ship  in  flat  calm,  480. 

as  to  necessity  of  departing  from  the  reg^ulations,  533. 
as  between  the  ship  required  to  keep  her  course  and  the 

other,  39. 


Oablb» 

jamming  of,  on  windlass,  2,  10,  269. 
insufficiency  of,  265,  549. 
parting  of,  11,  195. 

Oamfbell's  Act,  Lord, 
damages  under,  1 36. 
no  action  in  rem  under,  136,  157,  245. 
rule  as  to  division  of  loss  does  not  apply,  157. 
application  to  foreigners  and  foreign  ships,  245. 
claims  under,  limitation  of  liability,  191,  195. 
assessment  of  damages  by  jury,  349. 

Oakada,  Law  of, 

division  of  loss,  145. 
compulsory  pilotage,  306. 
infringement  of  Eegulations,  49. 

Oare, 

absence  of  ordinary  care  is  negligence,  2. 

in  management  of  dangerous  business,  41,  80. 

what  is  ordinary,  3. 

Cargo, 

damage  lien  does  not  attach  to,  90. 

damage  to,  by  carrying  slup,  no  lien,  91,  314. 

may  be  arrested  to  compel  pa3rment  of  freight,  90. 

liability  to  arrest  not  affected  by  Act  limiting  liability,  194. 

transhipment,  after  collision,  189. 

Oarqo  Owner.    See  Carrier;  Bill  of  Lading, 
not  liable  for  collision,  114. 
recovery  by,  where  both  ships  in  fault,  115. 
recovery  by,  against  carrier,  damages,  138. 
when  collision  is  between  ships  of  same  owner,  115,  310. 
his  right  to  costs,  355. 
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Caboo  OwiTEB — continued, 

sliipowxier's  liability  as  carrier,  307  seq, 

cargo  on  boaxd  barge  in  tow,  308. 

efPect  of  bill  of  lading  as  to  collision,  308. 

bow  affected  by  rule  as  to  division  of  loss,  154,  311. 

bis  rights  where  the  carrier  is  a  railway  company,  194,  313. 

liability  of  master,  314. 

Admiralty  jurisdiction  in  case  of  damage  to  cargo,  91,  dl4« 

no  average  contribution  from,  in  case  of  cargo  sunk  by 

carrier's  fault  and  afterwards  raised^  328. 
action  for  damage  to  cargo,  91,  117« 
no  lien  for  damage  to  cargo,  91. 
in  limitation  action,  right  to  issue  whether  one  or  both  ships 

in  fault,  347. 

Cabbibb, 

shipowner's  liability  as,  307  seq. 

whether  shipowner  is  a  common,  307. 

shipowner's  liability  at  common  law,  308. 

tug-owner's  liability  for  goods  in  tow,  308. 

shipowner's  liability  on  the  contract  of  carriage,  155,  194, 

308. 
bill  of  lading,  what  exceptions  cover  collision,  308. 
collision  by  fault  of  carrying  ship,  309. 

the  other  ship,  309. 
collision  with  other  ship  of  same  owners,  310. 
how  the  rule  as  to  division  of  loss  applies  to,  155,  311. 
collision  by  negligence,  not  barratry,  312. 
**  perils  of  the  sea,"  meaning  of  the  exception  of,  308,  312. 
railway  company  carrying  by  sea,  194,  313. 
liability  of  master,  314. 

Admiralty  jurisdiction  in  case  of  damage  to  cargo,  91,  314. 
no  average  contribution  in  respect  of  cargo  sunk  by  carrier's 

fault  and  afterwards  raised,  328. 
entitled  to  limited  liability  in  contract  as  well  as  tort,  189. 
liability  of,  when  carrying  in  ship  of  other  owner,  194. 
damage  to,  by  carrying  ship,  no  lien,  91. 

Oabboit  Eiveb,  local  rules,  593. 

Gbbtifioates,  Offioebs', 

may  be  cancelled  for  collision,  326. 
where  pilot  is  in  charge,  280. 


Chabtebed  Ship, 
liability  for  < 
damage  lien  attaches  to,  99. 


liability  for  damage  by,  79,  99  seq. 
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OHA.BTSBEB, 

liability  of,  for  collision,  82,  206. 
whether  entitled  to  limit  his  liability,  187. 
shipowner's  liability  to,  for  collision,  313. 

Ohabtxa-pabty,  loss  of,  recoyerable  as  damages,  134. 

Civil  Law,  shipowner's  liability,  76. 

Close-hattlbd,  Ship, 

meaning  of  the  term,  452. 
on  port  or  starboard  tack,  duty  of,  447. 
whether  ship  hoye-to  is,  462. 
should  lufF,  rather  than  bear  up,  535. 

Close  Shavino,  377,  384,  556,  562. 
suction,  effect  of,  562. 

Clydb, 

local  rules  of  navigation  in,  370,  594. 
pilotage  in,  290. 
collision  in,  573. 

Collision, 

provisions  of  M.  S.  Act,  1894,  as  to,  577. 

abroad,  105,  233,  237. 

in  body  of  a  county,  233. 

in  foreim  inland  waters,  233. 

in  a  do^,  233. 

both  ships  in  fault.    See  Division  of  Loss. 

without  fault  in  either  ship.     See  InwitahU  Accident. 

four  cases  of.  Lord  StoweU's  dictum,  139. 

maritime  lien  for  damage.    See  Lien,  Damage. 

civil  law  as  to  liability  for,  76. 

ships  of  the  same  owner,  115,  154,  310. 

limitation  of  shipowner's  liability  for.    See  Limitation  of 

Liahility. 
with  reference  to  insurance.    See  Insurance. 
with  reference  to  contract  of  carriage.    See  Carrier;  Cargo 

Oumer. 
does  not  give  rise  to  average  contribution,  324,  328. 
with  pier  in  a  foreign  countiy,  235. 
with  dock  wall,  90. 

common  law  jurisdiction  for  collision  on  high  seas,  234,  236. 
liability  by  maritime  law,  104. 
actions  for,  are  communis  juris,  232. 
with  tug  or  tow.    See  T%ig  and  Tow. 
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OoLiJSioir — continued, 

with  a  Queen's  sliip,  118. 

with  lightship,  137,  194. 

with  dredger,  90. 

with  wear,  house,  bridge  or  wharf,  90. 

with  raft,  41. 

with  a  ship  ashore,  5,  30,  106. 

with  ship  lying  dead,  36. 

with  ship  of  foreign  sovereign,  243,  245. 

with  ship  at  anchor.     See  Anchor,  Ship  at. 

with  ship  at  a  wharf,  38. 

with  salvor,  13,  14,  327. 

with  barge  driving  with  the  tide,  11,  16,  17,  567. 

with  two  ships  at  once,  31,  190,  204. 

with  a  ship  being  launched,  43,  190,  192. 

between  foreign  ships,  232.     See  Foreign  Ships. 

infringement  of  the  Kegulations.     See  Presumption  of  Fault. 

what  IS  the  cause  of  action,  16. 

negligence  causing  collision,  15.     And  see  Negligence, 

negligence  of  injured  ship  after,  124  seq, 

caused  by  a  previous  collision,  30,  190. 

where  more  than  two  ships  involved,  31,  190. 

between  two  ships  caused  by  negligence  of  a  third,  13,  31. 

two  ships  liable  for  damage  to  a  third,  18. 

causing  loss  of  life.     See  Loss  of  Life, 

meaning  of  exception  of,  in  a  bill  of  lading,  309. 

what  dajnages  may  be  recovered.     See  Damages, 

liability  for.     See  Liability, 

wilful,  34. 

criminal  liability  for,  324,  326. 

in  a  fog.     See  Fog, 

application  of  foreign  law  to.     See  Foreign  Law, 

nsk  of,  what  is.     See  Risk  of  Collision, 

incidental  rights  and  liabilities  arising  out  of,  324  seq, 

salvage  services  after,  or  to  prevent  collision,  327. 

OOMMAITD, 

whel^er  master  or  pilot  has.     See  Compulsory  Pilot, 
whether  tug  or  tow  has.     See  Tug  and  Tow, 
ship  not  under,  lights  and  signals  for.  Art.  4.  .401. 
double,  tug  and  tow,  202. 

CoMMOir  Employment, 

doctrine  of,  does  not  apply  as  between  tug  and  tow,  228. 
compulsory  pilot  is  not  fellow  servant  of  crew,  120. 
whether  master  fellow  servant  of  crew,  116,  120. 
as  between  transports  in  Government  service,  80. 
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CoMHON  Law, 

early  actions  at,  for  ooIliBioii,  2. 

jurisdiction  for  collisions  at  sea,  231  seq. 

for  collision  abroad,  105,  234,  238. 

liability  of  shipowners  by,  76  seg.     See  Liability, 

action  at,  after  proceedings  in  Admiralty,  339,  341. 

unlimited  liability  of  shipowner  at,  175. 

shipowner  not  liable  for  fault  of  compulsory  pilot  by,  251. 

Company,  Limited  Liability, 

damage  by  ship  of,  in  liquidation,  93. 

'*  single-ship  "  company,  damage  by  ship  of,  195. 

COMFULSOBY  PiLOT, 

meaning  of  '*  compulsory,"  249,  250. 

compulsion  by  foreign  law,  250,  253. 

is  not  owner's  servant,  249. 

in  owner's  constant  employment,  255.  • 

owners  not  liable  for  fault  of,  249,  251. 

qualified  pilot,  who  is,  262. 

oversea  pilotage  licences,  298. 

pilotage  authority  is  not  liable,  113,  250. 

whether  pilot  of  tow  is  ''  in  charge  of  "  the  tug,  251. 

effect  of  the  statute,  251. 

owner's  exemption  under  6  Geo.  4,  c.  125.  .252. 

ship  exempt  irom  arrest,  for  fault  of,  252. 

pilotage  compulsory  on  foreign  ships,  252. 

abroad,  pilotage  fees  compulsory,  but  pilot  not  in  charge,  250, 

253. 
person  ''having  the  care  of  "  ship,  whether  pilot  is,  254. 
pilotage  in  the  Suez  Canal,  253. 
damage  to  property  of  Thames  Conservancy,  254. 
damage  to  pier  or  harbour  works,  254. 
owners  lialue  for  fault  of  Thames  licensed  waterman,  255. 
„  pilot  on  board,  but  whose  duty  as 

pilot  is  at  an  end,  255. 
where  relation  of  master  and  servant  has  never  arisen,  256. 
ship  ''  proceeding  to  sea  "  under  the  Liverpool  Act,  256. 
faiut  of  compulsory  pilot,  division  of  loss,  104,  258. 

„  ,,  contributoxy  negli- 

^nce,  224,  258,  263,  264. 
division  of  loss,  153,  258. 

Queen's  ships  not  subject  to  compulsory  pilotage,  250. 
owner  liable  for  fault  of  master  with  pilotage  certificate, 

250. 
pilotage  certificate  for  masters  and  mates,  250. 
change  of  pilot,  257. 
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OoMPTiLSORT  Pilot — continued. 

duty  of  master  as  to  standing  by,  pilot  in  cliarge,  257. 

owners  liable  for  deficiency  of  ship  or  equipment,  265. 

owner's  exemption  said  to  be  an  injustice,  263. 

defence  of  compulsory  pilotage,  foreign  ship,  241. 
or  where  the  collision  is  abroad,  238,  241 . 

pilotage  compulsory  beyond  the  three  mile  limit,  241. 

ship  under  way  in  improper  weather,  whether  pilot  respon- 
sible, 266,  267,  273. 

qualified  pilot  superseding  unqualified  pilot,  262. 

negb'gence  of   owners  immaterial  where  pilot  could,   with 
ordinary  care,  have  avoided  collision,  265. 

contributory  negligence  of  owner  or  crew,  259,  268. 

duties  of  master  and  crew,  268. 

duties  of  pilot,  266. 

interference  by  master  with  pilot,  271. 

suggestion  not  interference,  273. 

intoxication  or  inopmpetence  of  pilot,  272. 

costs.     See  Costs. 

pilot  below  at  time  of  collision,  258,  269. 

relative  authority  of  master  and  pilot,  in  law,  265. 
by  the  practice  of  seamen,  276. 

proof  of  ne^gence  on  part  of  pilot,  258,  260. 

proof  of  absence  of  negligence  on  part  of  crew,  258. 

practice  as  to  calling  pilot  to  prove  defence,  261. 

compulsory  pilot  in  charge  of  tow.     See  Tuff  and  Tow. 

where  and  for  what  ships  it  exists,  281  seq. 

general  Acts  as  to,  281. 

general  exemptions  from,  282,  284. 

pilotage  compulsory  for  all  passenger  ships,  at  home,  282. 

local  Acts  as  to,  287  seq. 

London  Trinity  House,  294. 

shipB  passing  through  pilotage  district,  285,  298. 

coasters,  283,  297. 

ship  in  her  home  port,  283. 

port  to  which  ship  belongps,  what  is,  283. 

Irish  traders,  283. 

''trading  to,"  17  &  18  Vict.  c.  104,  s.  379.  .298. 

ship  calling  for  orders,  285. 

•pohcy  of  Acts  as  to  compulsory  pilotage,  263,  286. 

in  colonies,  305. 

in  America,  279. 

in  foreign  countries,  305. 

COKSOLIDATION  OP  AonONS,  118. 

of  action  in  personam  with  action  in  rem,  339. 

by  different  plaintiffs  against  same  defendant,  339» 
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CoNBTBUOnOW, 

of  Act  limiting  liability,  181. 
of  the  regulations, 

generally,  371,  372,  387. 

**  under  way,"  387,  396. 

*'  making  way  through  the  water,"  403. 

"not  under  command,"  402,  404. 

"if  necessary,"  Art.  23.  ,485,  486. 

"fairway  or  mid-channel,"  609. 
of  Thames  rules,  decisions  as  to,  610  seq. 
of  Tees  rules,  decision  as  to,  606. 

Contract, 

limitation  of  liability  in  contract  as  well  as  in  tort,  189. 
of  carriage.     See  Carrier. 

CoNTBAOTOB,  iNDEPENDEiTr,  liability  of  ship  for  fault  of,  98  seq. 

CoNTMBTmoN.    See  Average. 

none  amongst  wrong-doers,  114. 

amongst  piut-owners,  for  damages  for  collision,  115. 

Contributory  Negligence, 

common  law  rule  aa  to,  20  seq, 

of  shipowner  or  crew,  compulsory  pilot,  259,  268. 

whether  negligence  of  compulsory  pilot  of  tow  affects  owners 

of  tug  or  tow,  224,  258,  263,  264. 
of  compulsory  pilot  brings  into  operation  rule  as  to  division 

of  loss,  153,  258. 
of  compulsory  pilot,  whether  owners  affected  by,  224. 

CoNYENiENGE  uo  oxcusc  for  departure  from  regulations,  517,  535. 

Convoys,  power  to  make  special  rules  as  to  lights  for,  Art.  13.  • 
427. 

Co-owners.     See  Part-owners ;  Contribution, 

Cork,  local  rules  of  navigation  at,  596. 

Costs, 

general  rule,  353. 

Bability  for,  beyond  amount  of  statutory  liability,  193. 

both  ships  in  fault,  353. 

both  ships  in  fault,  compulsorv  pilot,  354,  356. 

no  fault  m  either  ehip,  inevitable  accident,  354. 
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Costs — continued. 

arrest  of  wrong  ship,  355. 

yiolence  of  crew,  costs  refused,  355. 

cargo-owner  claiming  ship  sued  alone  in  fault,  355. 

owner  of  tow  suing  mird  ship,  356. 

collision  with  H.M.  ship,  356. 

defence  of  compulsory  pilotage,  356. 

diversity  of  practice,  357. 

in  Court  of  Appeal,  360. 

of  appeal,  where  judgment  below  is  varied,  360,  361. 

of  appeal,  where  both  ships  in  fault,  360 — 362. 

of  action  for  amount  below  County  Court  Hmit,  363. 

of  action  for  limitation  of  liability,  362. 

of  reference  to  registrar,  357,  358. 

of  counter-claim,  where  defence  of  compulsory  pilotage,  356. 

of  appeal  from  the  registrar,  360. 

of  excessive  bail,  363. 

appeal  from  County  Court,  363. 

of  paying  freight  into  Court,  364. 

of  sureties  on  bail  bond,  364. 

of  retaining  seamen  witnesses,  364. 

higher  or  lower  scale,  364. 

of  defending  salvage  action  arising  out  of  the  collision,  132. 

security  for  costs,  362. 

attendance  of  country  solicitor,  364. 

refreshers,  364. 

Co  UKTEB-OLADf , 

judgment  for  balance,  where  both  ships  in  fault,  150,  151, 

163. 
costs,  rule  as  to,  where  there  is,  356. 

CoTJirrY  COTTBT, 

cross  actions,  one  in  County  Court,  stay,  342. 
Admiralty  jurisdiction  of,  342,  352. 
costs  of  appeal  from,  363.    And  see  Coats. 

sufficiency  of,  543,  544. 
axe  primd  facie  shipowner's  servants,  74. 
common  employment,  doctrine  of,  120. 
whether  crew  of  tug  are  agents  of  owner  of  tow,  206. 
whether  master  liable  for  torts  of,  75. 
action  bv,  for  clothes  lost  in  collision,  116,  117. 
duties  01,  when  pilot  on  board,  268. 

remedy  of,  where  the  other  ship  belongs  to  same  owners, 
116,  120. 
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Criminal  Liability, 

for  collision,  324,  326. 

infringement  of  regulations  is  misdemeanor,  325. 

of  master  where  puot  in  charge,  280,  325. 

Obossing  Ships, 

what  axe,  383,  460. 

sailing  ships  crossing,  Art.  17.  .447. 

steamships  crossing.  Art.  19.  .464. 

in  a  winding  river,  465,  466. 

one  may  be  an  ^*  overiaking"  ship,  460. 

rounding  a  buoy  or  headland,  467,  477. 

crossing  line  of  traffic,  565. 

Custom, 

conflicting  with  the  Begulations  is  bad,  385. 
customary  track  in  river,  516. 


Damaob  Lien.     See  Lien,  Damage  ;  Proceedings  in  rem. 
Damage  to  Cargo.     See  Cargo ;  Cargo  Owner, 
Damage,  Wilful,  18,  34,  77,  99,  246. 

Damages, 

generally,  121  seq, 

wrong-doer  liable  for  reasonable  consequences  of  his  negli- 
gence, 121. 

no  difference  between  common  law  and  Admiralty  rules  as 
to  measure  of,  122. 

costs  of  repairs,  122. 

though  unpaid  and  plaintiff  bankrupt,  122. 

no  deduction  for  new  materials  in  place  of  old,  122. 

loss  after  collision  presumably  caused  by  collision,  124. 

diminished  market  value  of  ship  sunk  by  collision,  133. 

value  of  ship,  if  lost,  how  estimated,  123. 

interest  on,  123. 

interest  added  to  amount  of  statutory  liability,  123,  193. 

interest  where  loss  of  freight  recovered,  123,  131. 

interest  on  freight,  131. 

Admiralty  practice  as  to  interest  in  common  law  and  trans- 
ferred actions,  124. 

loss  of  expected  salvage,  131. 

cost  of  rescuing  crew  of  wrongdoing  ship,  132. 

salvage  expenses  incurred  by  reason  of  collision,  132. 

demurrage,  138. 


index;  641 

Damages — continued. 
loss  of  market,  136. 
loss  of  cliarter-partyy  134. 
loss  of  fishing  voyage,  135. 
loss  of  fishing  gear,  135. 
average  charges,  135. . 
anchor  slipped  to  avoid  collision,  135,  553. 
costs  of  defending  salvage  action  resulting  from  collision, 
.      132. 
cost  of  bail  in  salvage  action,  132^ 
expense  of  compulsorily  raising  sunken  ship,  129,  133. 
expense  of  detaming  crew,  133. 
abandonment  of  injured  ship  after  collision,  126. 
where  both  ships  in  fault,     oee  Division  of  Loss, 
loss  increased  by  negligence  of  plaintiff  after  collision,  127. 
duty  to  raise  ship  sunk  by  collision,  129. 
not  subject  to  claim  for  life  salvage,  137. 
duty  to  beach,  after  collision,  129. 
money  paid  to  wreck-raising  authority,  129. 
plainti£E*s  negligence   influences    juries  as  to  amount  of 

damages,  33. 
contribution  for,  115. 

recoverable  upon  the  contract  of  carriage.    -See  Carrier, 
recoverable,  though  paid  by  insurers,  137. 
remoteness  of,  135. 

loss  increased  by  negligence  after  collision,  129. 
consequential  damages,  131. 
machinery  damaged,  subsequent  loss,  126. 
loss  of  life,  136. 
question  of  remoteness  of  damage  for  Court  or  registrar, 

349. 
in  excess  of  res  or  bail,  343. 

Dangkb  of  NAViQATioir,  whether  danger  of  collision  is,  59. 

Dangekous  in  SB,  ship  not,  41,  80. 

Danube,  special  rules  of  navigation  for,  574. 

Defattlt  of  Appeaiulnoe,  96,  352. 

Demise  of  Ship,  liability  for  collision  in  case  of,  98  seq. 

Demitesage, 

recoverable  as  damages,  133. 
amount  of,  allowed,  133. 

M.  TT 
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Depabtubb  from  the  Beguiations.    See  In/rinffemeni,  ^e. 

lang^uage  of  Art.  27  compared  with  tnat  of  57  &  58  Yict. 

c.  60,  s.  419.. 522. 
oonyenience  no  excuse  for,  535. 
burden  of  proof  as  to  necessitj,  476,  523,  533. 
disabled  snip,  532. 

by  ship  required  to  keep  her  course,  476. 
special  circumstances  rendering  it  necessary,  522,  532. 
when  justifiable,  491,  527. 
regulations  not  to  be  applied  so  as  to  cause  collision,  526, 

527. 
dictated  by  one  ship  to  the  other  by  whistling  or  hailing, 

5,  536. 
where  compliance  is  impossible,  531. 
both  ships  must  obey  the  reg^ations,  536. 
ship  not  required  to  endanger  herself,  531. 
cases  where  departure  not  justified,  534. 

Depositioks  of  officers  and  crew,  eyidence,  335. 

Disabled  Ship,  9,  13,  532. 

signals  and  lights  for,  Art.  4.  .401. 
by  her  own  fault,  30. 

DisooNmniAiroE,  effect  of,  in  limitation  action,  348. 
Distress  Signals,  Art.  31.  .576. 

DiYisioN  OF  Loss,  The  Bule  as  to. 

Lord  Stowell's  dictum  as  to,  139,  168,  169. 

history  of  the  rule  in  early  codes,  140,  157  seg. 

unequal  division  by  some  of  the  codes,  141,  159. 

and  in  early  English  cases,  161. 

by  way  of  average  contribution,  141,  164. 

originally  applied  where  no  fault  in  either  ship,  141, 161  seg.^ 

167. 
peculiarity  of  English  rule,  160. 
its  application  to  case  of  both  ships  in  fault,  142. 
difficulty  of  proof  a  reason  for  the  rule,  142,  164,  165. 
its  principle,  141,  147. 
pohcy  of  the  rule,  143. 
fanc^ul  reasons  for  it,  143. 
its  injustice  in  some  cases,  144. 
its  history  in  English  law,  141,  160. 
its  partial  repeal  for  a  period,  144. 
formerly  applied  where  neither  ship  in  fault,  164,  167. 

and  (probably)  in  case  of  inscrutable  fault,  164. 
whether  these  cases  are  still  law,  171. 
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Division  of  Loss,  The  Hule  as  to — continued, 

histoiy  of  the  role  since  the  Judicature  Acts,  145  seq. 
reasons  for  superseding  the  common  law  rule,  145. 
whether  negligence  of  both  must  be  equal,  25,  26. 
its  connection  with  common  law  rule  of  contributoiy  neg^ 

ligence,  22  seq. 
equal  division  .the  universal  rule  in  England,  147. 
applies  to  all  collisions,  and  everywhere,  145. 
applies  to  foreign  ships,  145,  243. 
wnether  lex  loci  or  lex  fori j  146. 
its  application  where  uabilitj  is  limited,  149  seq. 
where  the  fault  is  that  of  a  compulsory  pilot,  153,  258. 
where  collision  is  between  ships  of  same  owner,  154. 
collision  caused  by  ship  not  herself  in  collision,  235. 
does  not  apply  in  action  on  contract  of  carriage,  154. 
it  gives  and  takes  away  a  remedy,  154. 
cargo  owner  cannot  recover  in  tort  more  than  half  his  loss, 

144,  154. 
applies  where  fault  is  presumed  by  law,  156. 
collision  between  tug  or  tow  and  third  ship,  218,  226,  235. 

or  where  the  ships  in  collision  are  not  those  in  fault, 
148. 
where  the  negligence  is  by  persons  on  shore,  148. 
one  tug  injuring  another  towing  same  ship,  227. 
negligence  of  one  ship  causing  the  collision,  negligence  of 

the  other,  the  loss,  147. 
does  not  apply  in  case  of  Joint  wrongdoers,  156. 

nor  to  claims  under  Lord  Campbell's  Act,  157. 

or  where  with  ordinary  care  the  collision  might  have 
been  avoided,  18  seq,,  157. 
laws  of  foreign  countries  as  to,  172,  173. 
American  law,  21,  146,  155,  157,  225. 
colonial  law,  145. 

Dock, 

coming  out  of,  collision  with  ship,  566. 
collision  in,  233. 
refusing  to  move,  in,  561. 

DOGXICASTSB, 

compulsorily  in  charge,  109. 

liabuity  of  dock-owners  for  negligence  of,  109  eeq^^  274. 

DOOK-OWNEBS, 

liability  of,  for  collision,  109  seg,,  274. 

duty  to  remove  wreck,  110. 

duly  of,  to  light  and  buoy  sunken  ship,  107. 

TT  2 
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DooKTABD  Posts, 

special  rules  for,  674. 
infringement  of  rules  for,  65. 

Dbedodto, 

ship  dredging  with  her  anchor,  lights  o^  396,  461. 
in  fog,  444,  560. 

Dttbldt,  local  rules  of  navigation  at,  597. 

Dumb-Baboe, 

collision  with,  11,  16,  17. 
under  way  in  fog,  567. 

Eddt  Tidb  causing  collision,  489,  561. 

Egypt,  Law  of, 

division  of  loss,  172. 

Eleotbioitt,  regulations  applj  to  ships  propelled  bj,  387. 

Employment,  Common.    See  Common  EmploymmL 

"End  on,  ob  neablt  End  on," 

meaning  of  term,  Art.  18.  .458. 

duty  of  steamships  meeting.  Art.  18.  .458. 

where  each  ship  is  a  little  on  starboard  bow  of  the  other, 

463. 
rule  does  not  apply  to  ship  roxmding  a  point,  463. 
does  not  apply  in  the  Thames,  464. 

Equipment.     See  Ground  Tackle ;  Steering  Gear;  Lights, 
collision  caused  by  deficient,  owner  liable,  29,  41. 
collision  caused  by,  is  by  '^  improper  navigation,"  192. 
compulsoiy  pilotage  no  defence  where  collision  caused  by 
deficient,  265,  269. 

Evidence.     See  Burden  of  Proof  , 
rules  of,  in  Admiral^,  335. 
official,  ship's,  and  engineers'  logs,  335. 
in  previous  action,  336. 
judgment  in  another  action,  334. 
foreign  judgment,  248,  334. 

result  of  inquiry  imder  Merchiant  Shipping  Acts,  335. 
before  other  tribunals,  335. 

Srotest,  335. 
epositions,  335. 
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Eyidenoe — continued. 

ooastgaard  and  lighthonse  logs,  336. 
letter  of  master,  336. 
statement  bj  master,  336. 

bj  seamen  and  others,  336. 
interrogatories,  answers  to,  337. 
as  to  questions  of  seamanship,  338. 
proof  of  the  regulations,  336,  367. 
fact  of  collision,  whether  evidence  of  negligence,  1,  35. 
of  negligence,  when  compulsory  pilot  in  dmrge,  258,  260. 
as  to  what  is  Trinity  outport  pilotage  district,  295. 
as  to  calling  compulsoiy  pilot  as  witness,  337. 


Faiewat, 

vessel  brought  up  in,  38,  42,  552. 
meaning  of  term,  513. 

Faxtlt,  statutoiy  presumption  of.    See  Presumption  of  Fault. 

Febbt  Boat, 

must  not  plj  in  dense  fog,  445. 

bringing  up  in  the  track  of,  553. 

American  cases  as  to  collisions  with,  406,  553. 

Fishebmer's  Lights.     See  Fishing  Boats;  Lights^  8hips\ 

FiSHura  Boats, 

lights  for.  Art.  9.. 410. 

fog-signids  for,  412. 

trawler  at  work,  417. 

drift-net  fishermen,  411. 

line  fishermen,  411. 

practice  of  trawlers  to  cany  white  light,  420. 

sailing  ship  to  keep  out  of  the  way  of,  Art.  26.  .521. 

Flabb, 

to  attract  attention.  Art.  12.  ,426. 

for  fishermen,  411. 

to  be  shown  to  overtaking  ship.  Art.  10.  .421. 

Fog, 

what  is,  within  the  regulations,  432. 

speed  in.  Art.  16.  .434. 

ferry  boats  not  to  ply  in  dense  fog,  445. 

vessel  under  way  unnecessarily  in,  273,  432,  440,  444,  445, 

562. 
transmission  of  sound  in,  40, 
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Foo — eontinued. 

duty  of  sailing  ship  in,  442. 
duly  of  steamship  in,  Art.  23.  .440. 
dredg^g  with  anchor,  444. 
barge  nnder  way  in,  567. 
speed  of  sailing  ship  in,  442. 
running  to  get  out  of  fog,  439. 
whether  steamship  to  lie  dead  in  the  water  in,  444. 
alteration  of  coarse  in,  381,  441,  502. 
inevitable  accident  cannot  be  pleaded,  where  speed  exces- 
sive,  12,  13,  443. 

FOG-SIONALS, 

Article  15..  428. 

for  ship  at  anchor,  429. 

for  steamship  under  way,  429. 

for  sailing  ship  on  port  or  starboard  tack,  429. 

going  about,  429. 

with  wind  aft,  429. 
ship  at  anchor,  429. 
steamship  stopped,  429. 
steamship  under  way,  429. 
small  craft,  429. 
ship  towing,  429. 
ship  in  tow,  429. 
trawler  with  ffear  fast,  410. 

to  be  sounded  when  in  neighbourhood  of  fog-bank,  432. 
transmission  of  sound  in  fog,  40. 
mechanical  fog-horn  must  be  used,  432. 
breaking  down  of,  61. 
Thames  rules  as  to,  616. 

FoBEiON  JxTDQMENT.     See  Judgment 

FoBEiON  Law.     See  America  ;  France,  ^c, 
when  applicable,  231,  237. 
application,  in  case  of  collision  abroad,  237. 
compulsory  pilotage,  liability  of  owners,  241,  254. 
limitation  oi  liability  by,  1 97. 
local  rules  of  nayigation,  239,  572. 
foreign  Judgment.     See  Judgment, 

FoBEioN  Ships, 

law  applicable  to,  231 — 241. 

pilotage  certificates  for  masters  and  mates,  250. 

foreign  owners,  their  liability.    See  Liability  ;  Owners. 
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FoBEiGK  Ships — continued. 

Admiralty  jurisdictioiL  in  case  of  collision  between,  232. 

their  right  to  sue  in  British  Court,  232,  233. 

arrest  of,  for  injury  to  property  of  British  subject,  234. 

pilotage  compulsory  for  foreign  ships,  241,  252. 

limitation  of  liability,  185.     See  Limitation  of  Liability, 

tonnage  of,  for  calculating  liability,  181,  183. 

defence  of  compulsory  pilotage  ayailable  for,  238,  241. 

criminal  liability  for  reckless  navigation  of,  326. 

application  of  the  regulations  to,  370. 

infringement  of  regulations  by,  71,  239. 

liable  for  not  standing  by,  71,  240. 

have  benefit  of  limitation  of  liability,  241. 

British  local  rules  of  navigation  bind,  239. 

liability  of,  for  negligence,  235,  237. 

rule  of  the  road  for,  239. 

statutory  rules  as  to  presumption  of  fault,  70,  240. 

ship  of  foreign  sovereign.     See  Sovereign,  Foreign, 

ships  of  war  and  public  ships  not  liable  to  arrest,  243. 

duty  of,  to  assist  other  ship  in  collision,  240. 

rule  as  to  division  of  loss  applies  to,  145,  243. 

Lord  Campbell's  Act,  245. 

FoxTL  Berth,  545. 

Trakgb,  Law  of, 

limitation  of  HabiHty,  197. 

insurers'  liability  in  case  of  collision,  315. 

division  of  loss,  172. 

liability  for  negligence,  237. 

presumption  of  fault,  39. 

compulsory  pilotage,  254,  279,  305. 

Ebee.     See  Running  Free. 

Ebsioht, 

damage  lien  attaches  to,  89. 

liability  of  cargo  to  arrest,  for  payment  of,  89. 

loss  of,  recoverable  as  damages,  123,  131. 


Qebmaky,  Law  of, 

limitation  of  liability,  197. 

division  of  loss,  172. 

owner  not  liable  for  fault  of  compulsory  pilot,  305. 

presumption  of  fault,  39. 

insurers'  liability  in  case  of  collision,  315. 
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Qkptihg  tjhdbb  Way,  654. 

Gonra  ABOUT, 

rule  as  to  beating  out  tack,  480,  557. 

sailing  ship  must  not  embarrass  steamship  by,  473. 

care  to  be  used  before,  473,  555. 

missing  stays,  556. 

duty  to  keep  clear  of  ship  in  stays,  36,  555. 

two  ships  on  the  same  tack  beating  to  windward,  510,  556. 

ship  in  stays,  555,  558. 

GoYEBiTMENT,  Ship  belongiko  TO.     Soo  Soveretffn^  Foreign, 
liability  in  case  of  damage  by,  113. 
not  subject  to  arrest,  113,  243. 
foreign  public  ship,  damage  by,  244. 

Obangemottth,  Local  Bxtles,  593. 

0B0T7in>  Tackle, 

insufficiency  of,  11,  112,  549. 

compulsory  pilotage  no  defence  in  case  of  deficient,  265. 


Hailtng,  from  the  other  ship,  excuse  for  departing  from  regu- 
lations, 6,  536. 

Habbottb  Atjthobity, 

liability  for  fault  of  harbour  master,  111,  272,  275. 

imlicensed  pilot  employed  by,  250. 
duty  of,  to  remove  wrecks,  109,  110. 

and  to  light  and  buoy  sunken  ship,  107. 
liability  for  collision,  108  seq,,  276. 

Helm, 

verbal  orders  to,  anomalous  character  of,  459. 

orders  by  hand,  variety  of  practice,  459. 

pilot  liable  for  orders  to,  266. 

owner,  for  carrying  out  pilot's  orders  to,  269,  271. 

action  of,  with  propeller  reversing,  503. 

rule  of  port  helm.     See  Fori  Helm. 

to  be  assisted  by  starting  sheets  and  braces,  443. 

signals,  Art.  28.  .536. 

HoLLAin),  Law  of, 

division  of  loss,  172. 

limitation  of  liability,  197. 

presumption  of  fault,  39. 

compulsory  pHotage,  305. 

limitation  of  liabiBty  introduced  from,  177. 


^*^^in« 
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Holyhead,  local  mlee  of  nayigation  at,  598. 

HovB-TO,  Ship, 

ship  hoye-to,  mnst  oomplj  with  steering  rules,  453. 
steamsliip  hove-to  under  canyas,  468. 
is  under  way,  within  meaning  of  the  regulations,  405. 
whether  she  is  not  under  command  within  Art.  4.  .403. 
whether  negligence  to  lie-to  in  track  of  ships,  453. 
duty  to  get  way  on,  where  risk  of  collision,  454. 
how  to  "  keep  her  course,"  477. 

HuMBEB,  local  rules  of  nayigation  for,  598. 


Identification  of  WsoNG-DOiNa  Ship,  345. 

«  Immediate  Dangeb,"  departing  from  regulations  to  ayoid, 
Art.  27.. 521. 

"  Impbopeb  Naviqation," 

meaning  of  the  term  in  statute  limiting  liability,  192. 
damage  by  ship  being  launched  is,  192. 
collision  by  defectiye  steering  gear  is  by,  192. 
injury  by  tug  to  tow  is  by,  192. 

In  bem.     See  Proceedings  in  rem  ;  Lien,  Damage  ;  Action. 

Independent  Oonteaotob,  liability  of  ship  for  fault  of,  98  seq, 

iNEyPTABLE  AoOIDENT, 

meaning  of  the  expression,  7. 

act  of  Qodj  casus /or tuitus,  7. 

burden  of  preying,  9. 

instances  of,  10. 

American  cases  as  to,  12. 

ship  disabled  or  unmanageable,  9. 

defence  of,  cannot  be  sustained  where  speed  excessiye,  443. 

craft  driying  with  the  tide,  11,  16,  567. 

fault  of  one  ship  causing  collision  between  others,  9. 

cable  or  moorines  parting,  10,  11. 

janmiing  of  cable,  10. 

steering  gear  giying  way  through  latent  defect,  11. 

not  letting  go  anchor  in  time,  11,  13. 

ship  driying  oyer  sand,  11. 

dense  fog,  12. 

whether  rule  of  diyision  of  loss  applies  to,  167,  171. 

costs  in  case  of.    See  Costs, 
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LfTRnroxMEzrr  07  thb  BBaTTLA^noNS.    Bee  Presumption  o/Fauii. 
hietory  of  law  as  to,  47  seq. 
presumption  of  fault  arising  from,  46  seq, 
improper  speed  in  tliick  weather.  Art.  16.  .434. 
not  using  mechanical  fog-horn,  432. 
improper  lights,  60,  61,  389  seq. 
breaking  down  of  fog-horn,  61. 
mouth,  instead  of  mechanical,  fog-horn,  51,  432. 
improper  screens,  53. 

local  rules,  what  rules  are  within  the  penalty,  65. 
regulation  infringed  must  be  material  to  the  case,  53. 
what  amounts  to  infringement,  54,  61. 
reasonable  compliance  required,  61,  398. 
there  must  be  an  opportunity  of  compliance,  54. 
failure  to  stop  and  reverse,  55  seq. 
whether  there  can  be,  where  collision  is  inevitable,  62. 
owners  liable  where  ship  deemed  to  be  in  fault,  72. 
whether  the  sea  regulations  can  be  infringed  in  a  river,  66. 
infringement  in  the  agony  of  collision,  56,  63. 
in  consequence  of  previous  negligence,  63. 
whether  tug  liable  for  infrin^ment  by  tow,  64. 
ordinary  negligence  not  withm  penalty,  64. 
foreign  ships  within  the  penalty,  70,  240. 
infringement  must  be  pleaded,  333. 
American  law,  71. 

IsruRY  TO  Pbbson, 

detention  of  foreign  ship  for,  234. 
liability  for,  117. 

Insgbtttablb  Fault, 

whether  loss  divided  in  case  of,  2,  142,  163,  164. 
in  America,  172. 

Insfeoiion, 

power  of  Admiralty  Division  to  order,  337. 
exercised,  refused,  337,  338,  400. 

Insttbanoe, 

collision  with  reference  to,  315  seq. 

where  collision  is  without  fault  in  either  ship,  315. 

by  fault  of  the  other  ship,  315. 
insured  ship,  315, 
both  ships,  315. 

demurrage  expenses  caused  by  collision,  316. 

the  running-down  clause  in  a  policy,  316. 

insurance  against  negligence  not  illegal,  319. 

nor  against  risks  beyond  statutory  liability,  195. 
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Insttbanos — continued, 

I088  after  termination  of  voyage  insured,  320. 

damages  paid  by  tow  for  damage  by  tug,  insurers  liable, 
201. 

cost  of  raising  wreck,  317. 

insurers  of  tow  liable  for  damage  by  tug,  318. 

damage  by  sunken  ship,  317. 

insurers  subrogated  to  rights  of  assured,  320. 

assured  recovering  damages  is  trustee  for  insurer,  322. 

sufierer  by  collision  may  recover,  notwithstanding  compen- 
sation received  from  insurer,  137,  322. 

insurer  cannot  recover  where  assured  could  not,  323. 
•     collision  between  two  ships  of  same  owners,  323. 

no  average  contribution  for  collision,  324. 

duty  of  master  to  take  pilot  in  case  of,  279. 

division  of  loss,  152. 

Intebest, 

on  damages  added  to  amount  of  statutory  liability,  123, 193. 

And  see  Damaffes. 
piinciples  on  which  interest  allowed,  123. 

Intebbogatobies,  337. 

Italy,  Law  op, 

limitation  of  liability,  197. 
division  of  loss,  173. 

jAMMma  OF  Gable,  10. 

Judgment, 

not  admissible  as  evidence,  248,  334. 

whether  it  can  be  pleaded,  334. 

foreign,  whether  enforceable  in  Admiralty,  248. 

resjudicatay  plea  of,  247,  334. 

for  balance,  where  both  ships  in  fault,  152. 

in  personam  bar  to  action  in  rem,  248. 

by  default,  ship  not  arrested,  352. 

Jttdioatube  Act,  rule  of  division  of  loss,  145. 

JlTBISDIOIION, 

of  common  law  Oourts  for  collision  on  high  seas,  234. 
for  collision  in  foreign  country,  233,  235,  238. 
where  plaintifE  and  defendant  are  aliens,  232. 
Admiralty.     See  Admiralty  Jurisdiction. 
criminal,  for  collision,  324,  326. 
collision  with  pier  abroad,  235. 


662  INDEX. 

Jttby, 

aflBeesment  of  damages  by,  Lord  Oampbell's  Act,  349. 

tall  damages,  not  given  by,  where  some  fault  in  plaintifEy 

33. 
narrow  ohannel,  whether  question  for,  515. 

Keep  her  Coubse, 

duty  of  ship  to,  Art.  21 .  .473. 

meaning  ox  expression,  450,  477. 

ship  rounding  a  point,  477. 

duty  of  one  of  two  crossing  steamships  to.  Art.  19.  .464. 

duty  of  sailing  ship  to,  in  presence  of  steamship,  Art.  20. . 

468. 
duty  of  OTertaJdng  ship  to.  Art.  24.  .506,  508. 
diip  by  the  wind  may  luff  a  little,  450,  478. 
how  ship  hove-to  is  to,  477. 
alteration  of  speed,  Art.  21 .  .473. 

Keep  out  of  the  Wat, 

how  a  ship  is  to,  Art.  22.  .449  483. 
presumption  against  ship  whose  duty  is  to,  39. 

liATTKOH, 

special  precautions  at,  43,  568  seq. 

liability  for  damage  by  unregistered,  is  unlimited,  188. 

damage  by,  is  by  '' improper  navigation,"  192. 

rule  as  to  division  of  loss  applies  in  case  of  damage  at,  148. 

damage  by,  limitation  of  liability,  192. 

Law.      See    Foreign    Law;     Common  Law;    Maritime  Law; 
American  Law. 

Latdto-to.    See  Hove-to. 

LbxFobi, 

rule  as  to  application  of,  231. 

claimants  against  ship  rank  according  to,  238. 

compulsory  pilotage,  non-liabiliy  of  owners,  238,  241,  251. 

statutory  rules  as  to  presumption  of  fault  are,  71,  240. 

whether  limitation  of  liability  is,  241,  242. 

whether  rule  as  to  division  of  loss  is,  146,  243. 

Lex  Loci, 

rule  as  to  application  of,  231. 

liability  for  negligence  of  agents,  collision  abroad,  235,  236. 

whether  limitation  of  liability  is,  241,  242. 

whether  rule  of  division  of  loss  is,  146,  243. 
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LiABiLiT7.     See  Harbour  Authority  ;  Dock-owner, 
of  actual  wTong-doer,  74,  80. 
of  master,  74. 

when  pilot  on  board,  249  seq.,  268,  276. 
of  pilot,  74. 

of  shipowner  for  negligence  of  officers  and  crew,  76. 
of  salvor,  13,  14,  301. 
of  charterer,  79,  82. 
as  between  charterer  and  owner,  83. 
of  Trinity  pilot,  194. 

of  owner  nmere  ship  is  demised,  or  under  charter,  79. 
of  underwriters.     See  Insurance. 
by  dvil  law,  76. 

damage  to  pier  or  harbour  works,  81,  95,  238. 
of  persons  other  than  shipowner,  81. 
of  ship  in  Admiralty,  as  oistinguished  from  owner,  83,  98. 
American  law  on  this  point,  103. 
of  pilotage  authority  for  pilot's  negligence,  113,  276. 
in  case  of  damage  by  Queen's  ship,  113. 
by  foreign  public  ship,  114. 
of  foreign  ship  for  negligence  of  crew,  235,  236. 
cargo-owner  not  liable,  114. 
for  servants  acting  as  volunteers,  77. 
of  part-owners,  114. 
joint  wrong-doers,  114. 

m  case  of  collision  by  fault  of  a  third  ship,  31. 
mere  ownership  creates  none,  77. 
collision  between  ships  of  same  owner,  115,  120,  310. 
as  between  co-owners,  115. 

respective  liabiHtes  of  tug  and  tow.     See  Tuff  and  Tow, 
of  shipowner  to  charterer,  for  collision  by  fault  of  crew, 

313. 
no  average  contribution  for  collision,  324,  328. 
of  owner  for  injury  to  pilot  by  fault  of  crew,  120. 
of  foreign  sovereign,  243. 
of  freight,  in  action  in  rem,  89. 
limitation  of.     See  Limitation  of  Liability, 
for  loss  of  life  or  personal  injury.    See  Loss  of  Life;  Injury 

to  Person, 
of  wrong-doer  notwithstanding  insurance,  137,  322. 
for  interest  and  costs  beyond  statutory  amoxmt,  123, 193. 
at  common  law  for  damage  at  sea,  234. 
for  collision  abroad,  105,  234,  238. 

where  both  ships  in  fault,  139  sea.     See  Division  of  Loss, 
foreign  law  as  to.     See  Foreign  Law, 
where  no  fault  in  either  ship.    See  Inevitable  Accident, 
of  imregistered  British  ship,  188. 


654  INDEX. 

LiABiLiTT — continued, 

by  the  maritime  law,  235. 

for  wilful  injury,  77,  246. 

for  negligence.     See  Negligence. 

of  wrong-doer  to  indemnify  employer,  80. 

for  fault  of  compulsory  pilot,     oee  Compulsory  Pilot* 

parting  of  moorings,  10,  112. 

infringement  of  the  regulations.    See  Presumption  of  Fault. 

ooUision  with  Hghtship,  137,  194,  329. 

for  damage  by  a  launch,  43,  188,  192. 

by  simken  ship,  106. 

by  ship  abcmdoned,  106. 

LiEK,  Damage, 

generally,  86  sea. 

its  nature,  86,  87. 

damage  to  pier  or  harbour  works,  81,  90,  94. 

damage  to  or  by  a  barge,  90. 

collision  in  body  of  a  county,  90,  91. 

where  jurisdiction  in  Admiralty  by  statute,  94. 

priority  of  liens,  91. 

indelible  character  of,  88. 

whether  it  attaches  where  no  collision,  94. 

none,  for  loss  of  life  or  personal  injury,  136,  157. 

not  founded  on  noxal  action  or  deodand,  84. 

none  for  damage  by  carrier  to  cargo,  91. 

to  what  it  attaches,  89. 

cargo  not  subject  to,  89. 

except  to  compel  payment  of  freight,  89. 

it  attaches  to  freight,  89. 

and  to  ship's  tackle  and  equipment,  89. 
liability  of  ship  and  owners,  how  far  concurrent,  83  seq. 
remains  after  death  or  banlmiptcy  of  shipowner,  88,  97. 
not  barred  by  Statute  of  Limitations,  188. 
takes  precedence  of  liens  arising  from  contract,  91. 
postponed  to  subsequent  salvage  lien,  92. 
.  where  two  or  more  actions  for  same  collision,  93. 
where  ship  owned  by  company  in  liquidation,  88,  93. 
discharge  of,  95,  97. 
assignment  of,  97. 
'  laches  in  enforcing,  88,  97. 
American  law  as  to,  103. 

LiTS,  Loss  OF.    See  Loss  of  Life, 

LifB  Salyaqe,  damages  not  subject  to  daim  for,  137. 
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Lightship, 

frequent  collisions  with,  329. 

penalty  for  injuring,  137,  329. 

limitation  of  liability  in  case  of  collision  with,  194. 

riding  by,  555. 

Lights,  Ships', 

range  of,  389,  400. 

rules  concerning,  389  seq. 

frequently  not  carried,  389. 

powers  to  enforce,  394,  578. 

must  be  strictly  obeyed,  397. 

with  reasonable  strictness,  61,  398. 

whether  obligation  to  carry,  by  the  maritime  law,  389,  424. 

clear  night  no  excuse  for  absence  of,  393. 

other  than  regulation  lights  not  allowed,  389,  390. 

except  in  exceptional  cases,  390. 

fisherman's  flare,  411. 

sunken  ships,  duty  to  light,  106. 

if  lost,  must  be  replaced,  391. 

lost  in  previous  collision,  30,  392. 

must  be  carried  in.  positions  required  by  law,  391,  397. 

ship  with  improper  lights  may  be  stopped,  394. 

taken  down  to  be  trimmed,  no  excuse,  391. 

riding  lights,  Art.  11 .  .423. 

side  lights,  395,  405. 

carried  in  the  rigging,  62. 

mast-head  light  for  steamships,  394. 

misleading  lights,  391. 

spare  lights,  392. 

ship  ashore,  duty  to  light,  390,  398. 

obscuration  of  lights,  392,  398,  425,  444. 

screening,  395,  399. 

infringement  of  regulations  as  to,  50  aeq,,  61,  64,  398. 

must  be  carried  from  sunset  to  sunrise,  389,  393. 

punishment  for  not  carrying,  394. 

special  lights  required  by  local  rules,  393. 

shipowner  responsible  for  proper  lights  being  carried,  394. 

for  steamships  under  way.  Art.  2 . .  394. 

range  lights  for,  395. 
ship  dredging  stem  foremost,  396. 
Board  of  Trade  instructions  as  to,  397. 
screens,  infringement  of  regulations  as  to,  398. 
inspection  of,  by  Court,  400. 
for  ships  under  convoy,  Art.  13.  .427. 
for  ships  not  under  command.  Art.  4.  .401. 
for  ship  at  anchor,  Art.  9.  .411 ;  Art.  11 .  .423. 
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Lights,  Ships' — continued. 
for  sailing  ships,  405. 
for  sailing  sliip  hoye  to,  405. 
for  men-of-war,  Art.  13.  .427. 
for  telegraph  ships,  367,  401. 
for  steamships  towing,  400. 
for  sailing  ship  towing,  401. 
for  any  snip  in  tow,  Art.  5.  .405. 
for  steamship  under  sail,  Art.  14.  .428. 
for  ship  ashore.  Art.  11 .  .424. 
for  overtaken  ship.  Art.  10.  .421. 
for  dredgers  in  the  Clyde,  Thames,  596,  616. 
for  sailing  ships.  Art.  6 . .  406. 
for  fishing  boats,  Art.  9.  .410—420. 
riding  to  nets,  411. 
line  fiishermen,  411. 
for  trawlers,  410  seq. 
trawler  with  gear  fast,  411. 
steam  trawler,  412,  417. 
flare,  Art.  12.. 426. 
fishermen  may  use  flare,  411. 
for  pilot  boats.  Art.  8.  .408. 
ship  driving  from  her  anchors,  406. 
for  boats  and  small  craft,  Arts.  6  and  9.  .376,  380. 
when  they  cannot  be  carried  for  bad  weather,  406. 
practice  of  trawlers  as  to,  420. 
ship  moored  to  buoy  or  wharf,  425. 
inspection  of  fishermen's  lights,  416. 
whether  trawler  at  work  must  carry  side  lights,  418. 
stem  light  for  overtaken  ship,  Art.  10.  .421. 
how  to  be  carried,  421. 
sometimes  indicate  direction  of  ship's  head,  but  not  her 

course,  420,  461. 
burden  of  proof  as  to,  35,  44. 
local  rules  as  to.     See  Humbert  Mersey,  Thames^  Sfc.  Bules, 

in  Appendix. 

Limitation  of  Liability, 

none  by  maritime  or  by  Boman  law,  175,  176. 

depends  upon  statute,  179. 

based  on  protection,  177. 

liability  on  master's  contracts,  foreign  law,  176,  177. 

analogy  of  nozal  action,  178. 

deodand,  178. 
connection  between  limitation  of  liability  and  division  of 

loss,  178. 
connected  with  liability  of  ship  to  arrest,  178. 
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Limitation  of  Liability — continued. 
history  in  English  law,  179. 
the  existing  law,  57  &  58  Yict.  c.  60,  s.  503.  .181. 
what  owners  are  entitled  to,  187. 
justice  of  the  Acts  questioned,  180. 
applies  to  all  ships,  and  in  all  waters,  185,  190. 
excluded  by  contract,  185. 
foreign  ships'  tonnage,  how  calculated,  182,  184. 
deduction  of  crew  spaces,  182,  185. 
double  bottom,  184. 

steamships'  tonnage,  how  calculated,  182.    See  Tonnage. 
alteration  of  register  tonnage  after  collision,  185. 
register  not  condusiye  as  to  tonnage,  185. 
tug  and  tow,  measure  of  liability,  186. 
successive  actions  by  cargo-owners  and  shipowners,  348. 
unregistered  British  ships  not  entitled  to,  188. 
ship,  foreign  at  date  of  collision,   purchased  by  British 

subject,  188. 
what  ships  entitled  to,  188,  189. 
limit  of  liability  where  more  than  one  collision,  190. 
without  actual  fault  or  privity,  meaning  of,  187,  192. 
co-owners,  one  in  fault,  188. 
owners  not  discharged  by  sinking  of  ship,  191. 
Lord  Campbell's  Act,  damages  recoverable  imder,  191. 
loss  of  life,  amount  recoverable,  181,  191. 
improper  navigation,  meaning  of  term,  191  seq. 
injury  to  tow  by  tug,  192,  211,  220,  223,  228. 
injury  by  a  laimch,  188,  192. 
shipowner  liable  for  interest  in  addition  to,  192. 
shipowner  liable  for  costs  in  addition,  193. 
wrong-doer  not  purged  by  payment  of  statutory  liability, 

193. 
only  applies  to  injury  to  craft,  persons  or  goods  afloat,  194. 
railway  company  carrying  in  ^p  of  other  owners,  194. 
liability  of  owner  navigating  own  ship  is  unlimited,  194. 

Trinity  House  pilot,  194. 

actual  wrong-doer  unlimited,  187. 

single  ship  company,  195. 
liability  for  damage  to  lightship,  194. 
as  against  Crown,  194,  196. 
does  not  affect  liability  of  cargo  to  arrest,  194. 
combined  with  rule  as  to  division  of  loss,  150,  195. 
insurance  against  risks  beyond,  195. 
its  policy  discussed,  180. 
foreign  law  as  to,  197. 

owners  entitled  to,  in  contract  as  well  as  tort,  189. 
whether  lex  fori,  241,  242. 
M.  UTT  * 
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LnciTATioir  of  Liabilitt — continued, 
foreign  ships  under  old  law,  242. 
priorities  oi  .claimants,  195. 
some  claims  settled  or  paid,  196. 
proof  by  Crown,  196. 

holder  of  bottomry  bond  on  freight,  196. 
action  for,  346. 
benefit  of  Act  may  be  daimed  by  defence  or  counterclaim, 

347. 
costs  of  limitation  action,  347. 
evidence  by  affidavit,  347. 
whether  liability  must  be  admitted,  347. 
right  of  cargo  owner  to  issue  whether  one  or  both  ships  in 

fault,  347. 
transfer  of  action  after  judgment  limitating  liability,  348. 
proof  against  fund ;  estoppel,  348. 

Ldotatioks,  Statutes  of,  do  not  bar  damage  lien,  88. 

Lis  alibi  pendezys,  246. 

LiVE&FOOL, 

compulsory  pilotage,  257,  293. 
local  rules  for  Mersey  river,  603. 

sea  channels,  602. 

Local  Eules  of  NAviaATiow, 
power  to  make,  579. 
saving  clause  as  to.  Art.  30.  .571. 
igpiorance  of,  no  excuse,  572. 

where  inconsistent  with  the  sea  regulations,  369,  574. 
foreign  ships  bound  by,  239. 
in  foreign  waters,  239,  573. 

applicable  in  conjunction  with  sea  regulations,  65,  369,  573. 
in  dockyard  ports,  574. 

customary  track  in  winding  rivers,  516.    And  see  River. 
practice  inconsistent  with  the  sea  regulations  not  g^d,  385. 
effect  of,  upon  question  of  negligence,  572. 
the  penalty,  infringement  of,  whether  within,  66. 
for  American  inland  waters,  369. 

Belfast,  593. 

Oarron  river,  593. 

the  Qyde,  594. 

Cork,  596. 

Solent,  anchorage  in,  604. 

Dublin,  597. 

the  Elbe,  426. 
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Local  Bttles  op  Navigation — continued^ 
for  Grangemouth,  593. 
Holyhead,  598. 
the  Humber,  598. 
Manchester  ship  canal,  600. 

Mersey  (river),  608 ;  (sea  channels),  602. 

Ouse  (river),  393,  598. 

Penarth,  393. 

Hangoon,  391. 

Tees,  605. 

Suez  Canal,  394. 

Thames,  proposed  roles,  608. 

Trent,  393,  623. 

Tyne,  624. 

Waterlord,  626. 

Loo, 

ship's  log  evidence  against,  but  not  for,  the  ship,  335. 

though  the  mate  dies  after  collision,  335. 
official  log,  335. 
engineer's  log,  335. 
lighthouse  and  lightship,  336. 

London  Tbinity  House, 

compulsory  pilotage,  294  seq. 

pilotage  districts  of,  294. 

outport  districts,  295. 

evidence  as  to  what  is  an  outport  district  of,  295. 

exempt  ships,  295,  296. 

oversea  licences,  296. 

pilotage  certificates,  masters  and  mates,  296. 

Look-out, 

duty  as  to,  generally,  539. 

astern,  423,  540. 

not  to  be  employed  on  other  duty,  539. 

glasses,  541. 

station  for,  539,  540,  542. 

absence  of,  not  causing  collision,  543. 

anchor  watch,  540. 

what  is  sufficient,  539. 

American  cases  as  to,  542. 

duty  of  tug  and  tow  to  keep,  221,  223,  541. 

when  pilot  on  board,  269. 

LoBD  Oampbell's  Act.    See  CamphelVa  Act,  Lord. 

Loss,  Dmsioir  of.    Bee  Divmon  of  Lota. 

vv2 
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Loss  OF  Life, 

no  action  in  rem,  under  Lord  Campbell's  Act,  136,  157, 

limit  of  liability  in  caae  of,  181,  191. 

criminal  liability  for,  324. 

prioritiee  or  life  claimants,  limited  liability,  195. 

Lthto-to.    See  Hove*to. 


Mail  Shifs, 

speed  of,  439. 

arrest  of,  Mail  Ships  Act,  245. 

Makohbsteb  Shif  Cakaii,  local  rules,  600. 

Masttims  Law, 

existence  of,  questioned,  175. 

division  of  loss,  whether  a  rule  of,  139  seq. 

no  limitation  of  liability  by,  175. 

rule  as  to  ship  on  port  tack  bearing  up,  366. 

overtaking  slup  to  keep  out  of  the  way,  508. 

the  regulations  for  preventing  collisions  are  part  of,  371. 

as  to  (Slips'  lights,  389,  424. 

liability  for  negligence  by,  235. 

liability  of  shipowner,  233. 

division  of  loss.     See  Division  of  Loss, 

Mabudos  Lien.    See  Lien,  Damage. 

Masteb, 

duties  of,  when  pilot  in  charge,  268. 

relative  authorities  of  master  and  pilot,  in  law,  265,  276. 

liability  for  acts  of  crew,  74. 

for  acts  of  pilot,  276,  280. 

in  respect  of  certificate,  280. 

as  carrier,  313. 
formerly  sued,  with  the  ship,  75. 
duty  to  take  pilot,  insurance,  279. 
penalties  for  improper  navigation,  pilot  on  board,  281. 

for  neglecting  to  carry  lights,  394. 
liability,  with  reference  to  his  certificate,  280. 
whether  fellow  servant  of  crew,  120. 
duty  of,  with  regard  to  cargo  injured  by  collision,  128. 

as  to  standmg  by  to  assist,  after  collision,  68. 
co-owner,  limitation  of  liability,  188. 
having  pilotage  certificate,  owner's  liability,  250,  286. 
pilotage  certificates  granted  to  British  and  foreign,  286, 296. 
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Measttbe  of  Damages.    See  Damages. 

Mebtdto  Steamships, 

nile  for,  Art.  18.  .458. 

distinguished  from  ''  crossing  "  and  ''  oyertaldng  "  ships, 
'  460,  464. 

"  end  on,  or  nearly  end  on,"  meaning  of  the  term,  458,  462. 
in  a  winding  river,  what  are,  463,  466,  467,  516. 

Mebsey, 

pilotage  in,  256,  293. 

local  niles  for  the  river  and  approaches,  602. 

starboard  side  rule  in,  573. 

launch  in,  special  precautions  for,  ^70. 

effect  of  infringement  of  local  rules,  65. 

Mid-channel,  meaning  of  the  term  in  Art.  25 . .  513. 

Misdeheanob.     See  Criminal  Liability. 
endangerine  life  or  ship,  325. 
infringing  the  regulations,  325. 
not  standmg  by  to  assist,  68. 
neglect  to  carry  lights,  394. 
navigating  on  wrong  side,  513. 
injuring  hght  ship,  329. 

Misleading, 

by  hailing  or  whistling,  6,  536. 

by  improper  lights,  5,  50,  58,  64,  391. 

Moorings, 

parting  of,  10,  11,  112. 
insufficiency  of,  in  dock,  penalty  for,  550. 
ship  at,  to  carry  riding  light,  425. 
making  fast  to  other  craft,  552,  555. 
when  required,  549. 

Nabbow  Channel, 

starboard  side  rule.  Art.  25.  .512. 

imder  former  Acts,  512. 

what  is  a,  513. 

whether  for  judge  or  jury  to  say,  515. 

navigation  of  a  winding  river,  380,  516,  559. 

consequence  of  infringement  of  starboard  side  rule  in,  513. 

passing  a  ship  ahead  in,  14,  482,  511,  565. 

turning  to  windward  in,  509,  556. 

speed  in,  568. 

raising  swell  in,  568. 
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"  NAXiQATioVf  Imfbofeb."     See  Improper  Ntsvigation. 

NAViOATioir,  BuLES  OP.     See  Regulations  ;  Local  Rules. 

Navy, 

coUiBion  with  Queen's  ship,  liability,  113.    And  see  Q^een^s 

Ships. 
position  and  authority  of  pilot  in,  277. 
ships  of,  whether  bound  by  the  regulations,  427. 

Neglioenoe, 

Generally,  1  seq, 
efined,  2. 
is  the  same  at  law  and  in  Admiralty,  19. 
a  wrong  step  taken  in  the  agony  of  collision  ie  not,  3. 
careless  management  of  thing  likely  to  do  damage,  41,  80. 
causing  collision,  15. 
collateral,  not  causing  the  loss,  23,  29. 
defectiye  equipment,  29,  41,  192,  265. 
causing  the  loss  but  not  the  collision,  16. 
causa  proximo  non  remota  speciatur,  17. 
in  one  ship  does  not  excuse  the  other,  6,  536. 
causing  a  collision  which  makes  a  second  inevitable,  30. 
of  one  ship  causing  a  collision  between  others,  31. 
after  collision,  122,  124  seq. 
non-compliance  with  the  regulation  is,  6. 

or  with  local  rules  of  navigation,  572. 
presumed  by  law.     See  Presumption  of  Fault ;  In/rinffemeni 

o/  Regulations  ;  Standing  By. 
stress  of  weather,  excuse  of,  562. 
Tinnecessary  alteration  in  the  course,  32. 
proof  of  negligence,  34  seq. 

burden  of  proof,  35. 

fact  of  collision  not  sufficient,  1. 

on  part  of  compulsory  pilot,  258,  260. 

failure  to  hear  fog-sigpial,  40. 

what  iaprimd/acie  proof  of,  35,  42,  43. 

whether  plaintiff  must  prove  absence  of  contributory, 
36. 
at  a  launch,  3,  43,  192,  568. 
in  a  salvor,  13,  14. 
in  a  tug,  14.     See  Tug  and  Tow. 
.    whether  negligence  to  heave-to  in  track  of  ships,  453. 
contributory  negligence,  20  seq. 
whether  negligence  of  compulsory  pUot  is,  so  as  to  affect  the 

owners,  225,  258,  263. 
where  pilot's  negligence  affects  the  ship,  28,  258,  264. 
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Neouoenoe — continued, 

where  with  ordinary  care  the  oollision  might  have  been 

ayoided,  notwithstanding  negligence  in  me  other  ship, 

20  seq. 
negligent  act  causing  loss  by  reason  of  act  of  third  pariy,  18. 
cases  of  equal  negligence  in  both  ships,  27. 
collateral  negligence  influences  juries,  33. 
wilful  injury,  34,  77,  246. 
legal  consequences  of,  by  maritinie  law,  235. 
consequences  of,  not  got  rid  of  by  payment  of  amount  of 

statutory  liability,  193. 
rule  as  to  division  of  loss  does  not  affect  question  what  is 

negligence,  20  seq,,  157. 
insurance  against,  not  illegal,  319. 
as  to  sunken  ships,  106  seq, 

NETH£BLAin)s,  Law  OF.    See  Holland. 

NoEWAY,  Law  of,  as  to  diyision  of  loss,  173. 

NoxAL  Acnoir,  analogy  between,  and  law  as  to  damage  lien  and 
limitation  of  liability,  84,  178. 

NmsANCBy 

ship  broug:ht  u|>  in  fairway,  42,  507. 

ship  sunk  in  fairway,  duty  to  buoy  and  light,  106. 


OnsE,  BiVEB  (Humber),  rules,  598. 

Oysetaken  Ship, 

what  is,  422,  465,  510. 

duty  of,  to  show  light  astern.  Art.  10.  .421. 

duty  of,  to  keep  her  course.  Art.  21 .  .473. 

«  crossing  "  ship  may  be,  465. 

is  not  **  approadiing  "  the  other  within  Art.  23.  .502. 

Oyebtaeino  Ship, 

duty  of,  to  keep  out  of  the  way.  Art.  24.  .506. 

is  a  rule  of  maritime  law,  508. 

may  be  a  **  crossing  "  ship,  464. 

what  is  an,  464,  506. 

sailing  ship  overtaking  steamship  or  sailing  ship,  506. 

must  be  going  faster  uian  ship  ahead,  508. 

cases  illustrating  Art.  24 . .  509. 

passing  another  in  a  narrow  channel,  511. 

ships  plying  to  windward  in  company,  511. 
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OinrXB  OF  Oaboo.    See  Cargo  Oumer ;  Carrier. 

OWHXRS  OF  ShiP| 

liability  of.    See  Liahility. 

at  oommon  law,  75. 

by  maritime  law,  235. 

by  Boman  law,  76. 
of  abandoned  ship,  their  liability  for  damage  by,  107. 
whether  liable  for  wilful  and  criminal  acts  of  crew,  84, 

77,  78. 
not  liable  for  negligence  of  compulsory  pilot,  249,  251.  And 

see  Compulsory  Piloi. 
how  affected  by  fault  of  compulsory  pUot,  28,  258,  263. 
not  liable  qud  owners,  77. 
primd  facie  liable  as  employers  of  crew,  76. 
liable  for  acts  of  crew  within  scope  of  ^eir  employment,  77. 
resident  abroad,  liability  of,  234. 
of  foreign  ship.     See  Foreign  Ship, 
service  of  writ  on  foreigpi,  844. 
foreign.     See  Foreign  Law  ;  Foreign  Ship. 
foreign,  liable  for  infringement  of  the  regulations,  70,  239. 
foreign,  defence  of  compulsory  pilotage,  238,  241. 
foreign,  whether  liable  for  not  standing  by,  240. 
unregistered,  liability  of,  76,  82. 
unreg^tered,  recovery  by,  117. 
liable  for  negligence  of  Thames  waterman,  255. 
when  liable  for  negligence  of  pilot.     See  Compulsory  PUoL 
indirectly  liable  in  Admiralty  when  not  at  law,   98  seq. 
not  discharged  from  liability  by  loss  of  their  ship,  114. 
part  owners.     See  Part  Oumers. 
suing  in  successive  actions,  117. 
limited  liability  of.     See  Limitation  of  Liability, 
"  actual  fault  or  privity  of,"  meaning  of  term,  187. 
wrong-doing  master  a  part  owner,  187. 
pro  hdc  vice  owners,  liability  of,  98  seq. 
collision  between  ships  of  same  owner,  115. 


Pabt  Owners, 

successive  actions  by,  117. 
contribution  between,  for  damages,  115. 
several  liability  of,  114. 

wrong- doing  master  part  owner,  limitation  of  liability,  187. 
surety  for  damages,  recovery  by,  against  co-owner,  115. 
damage  to  cargo,  action  for.     See  Cargo  ;  Cargo  Owner. 
survival  of  action  in  case  of  death  of  part  owner,  118. 
collision  between  ships  owned  in  part  by  same  persona,  115. 
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Pabtino  of  Gable  ob  Moobinos,  10,  11,  112. 
duty  to  take  tug,  212. 

Pabtnebs, 

liability  of,  for  collision,  82. 

is  unlimited,  where  not  shipowners,  82. 

Pabtt,  Thibd,  procedure,  230,  344. 

Penalties, 

infringement  of  the  regulations,  46  seq, 

for  not  standing  by  after  collision,  69  geq. 

for  improper  navigation,  when  pilot  in  charge,  281. 

injury  to  lightship  or  buoy,  137,  178,  329,  556. 

cancellation  of  certificate,  280,  326. 

neglecting  to  carry  lights,  394. 

improper  moorings  in  dock,  550. 

Pebils  07  THE  Sea,  oollisious  within  exception  of,  308,  309. 

Pebson  in  Chabge, 

who  is,  within  rule  as  to  standing  by,  when  pilot  on  board, 

68. 
is  in  owners'  employment,  primd  facte,  76. 

Pebson  Liable.      See  Liahility :    Oumera;    CompuUory  PUot; 
Wrongdoer, 

Pebsonah,  Action  in.    See  Action. 

Pebsonipication  of  Ship, 

the  wrong-doing  ship,  2,  83  eeq, 

Pebsons  entitled  to  Becoyeb,  117  eeq. 
bailees  of  injured  ship,  117. 

under  Lord  Gampbelrs  Act,  117.     See  CamphelPe  Act, 
persons  or  owners  of  cargo  on  board  wrong-doing  ship,  117. 
persons  injured,  117. 

common  employment,  doctrine  of,  116,  120. 
compulsory  pilot  not  fellow  servant  of  crew,  120. 
unregisterea  owners  of  injured  ship,  117. 
indorsee  of  bill  of  lading,  117. 


damage  to,  81,  95,  106. 

damage  to,  by  compulsory  pilot,  owners  not  liable,  254. 

damage  to  pier  abroad,  235. 

unlimited  liability  in  case  of  damage  to,  81,  194. 

maritime  lien  for  damage  to,  81,  90,  95. 
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Pilot.    See  CompuUory  Pilotage, 

authority  and  duties  of,  in  law,  265. 

whether  law  and  practice  ag^ree  as  to  his  authority,  276. 

cannot  be  sued  in  Admiralty,  342. 

compulsory.     See  Compulsory  Pilot, 

liability  of  Trinity,  is  Hmited,  194. 

is  owner's  servant,  when  not  compulsory,  249. 

duty  of  master  to  employ,  insurance,  279. 

compulsory  pilot  is  not  fellow-senrant  of  crew,  120. 

common  law,  actions  against,  74. 

Pilot  Boat, 

collision  with,  409. 

signals  for,  394. 

lights  of.  Art.  8 . .  408. 

steam,  409. 

unlicensed  pilot,  409. 

''  engaged  on  her  station,"  lights,  409. 

answermg  flare  of,  410. 

competing  pilot  boats,  collision,  410. 

Pilotage  Acts  Aim  Attthobities,  list  of,  287  $eq. 

PiLOTAQB  Attthobity  not  liable  for  pilot's  negligence,  113,  250. 

PiLOTAaB  Cebtipicatb, 

pilotage  not  compulsory  for  ship  whose  master  has,  250, 286. 
granted  to  masters  and  mates  oi  British  and  foreign  ships, 
286,  296,  298. 

Plaiktiffs,  who  may  be.    See  Persons  entitled  to  Recover, 

PLSADmos,  333. 

Poet  Helm, 

applicable  only  to  steamships  meeting  end  on,  Art.  18.  .458. 

both  ships  must  port,  461,  536. 

old  rule  as  to,  460,  469. 

effect  of  port  helm  with  propeller  reversing,  503,  504. 

rule  of,  does  not  apply  to  sailing  ship  meeting  steamship,  469. 

Poet  Tack,  duty  of  ship  on,  Art.  17.  .447. 

POETXTGAL, 

law  of,  limitation  of  liability,  197. 
division  of  loss,  173. 
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Practice, 

inconBisteiit  with  the  regolatioiis  is  illegal,  385. 
as  to  navigation  of  winding  rivers,  380,  516,  559. 
in  collision  actions.     See  Practice  ;  Collision  Action. 

Practice  :  Collision  Actions, 

service  of  writ  out  of  jurisdiction,  330. 

on  clerk,  330. 
address  of  writ,  330. 
by  whom  writ  to  be  served,  330. 
owners  resident  abroad,  344. 
preliminary  act,  331. 
in  what  actions  necessary,  331. 
object  of  preliminary  act,  331. 
proof  must  be  iecundum  allegata,  332. 
infringement  of  regulations  must  be  pleaded,  333. 
defence,  pleadings,  333. 

contributory  negligence  must  be  charged,  334. 
pleading  judgment  at  law,  334. 
evidence.     See  Evidence, 
who  to  begin  in  collision  action,  337. 
inspection,  order  as  to,  337. 
assessors,  their  function,  338. 
difference  of  opinion  between  them,  339. 
seamanship,  evidence  of  experts,  338. 
default  of  appearance,  judgment,  96. 
plaintiff,  unsuccessful  at  law,  cannot  sue  in  Admiralty,  339. 

nor  at  law  and  in  Admiralty  at  same  time,  339. 
consolidation  of  actions.     See  Consolidation. 
plaintiff  lying  by  to  await  result  of  previous  action,  341. 
cross-actions,   stay  of  proceedings    where    one    ship  only 

arrested,  341. 
cross-actions,  one  in  Ooimty  Oourt,  342. 
separate  actions  for  injury  to  property  and  person,  842. 
ac^on  against  pilot,  342. 

against  Dublin  Steam  Packet  Co.,  notice,  342. 
action  at  law,  supplemented  by  proceedings  in  rem,  342. 

and  vice  versdj  342. 
re-arrest  of  ship  for  costs,  344. 
loss  of  life,  no  action  in  rem,  344. 
third  party  procedure,  230,  344. 
arrest  of  wrong  ship,  345. 

limitation  of  liability  action  for.  See  Limitation  of  Liability. 
successive  actions  by  shipowner  and  careo  owner,  stay,  348. 
damages  assessed  by  registrar  and  merchants,  349. 
remoteness  of  damage,  whether  for  registrar  or  Court,  349. 
Lord  Campbell's  Act;  assessment  of  damages  by  jury,  349. 
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PxtAoncE :  O0LLI8IOK  Aonoirs — continued, 

surety  in  Admiralty  bond,  reooyery  against  co-owner,  349. 

liability  of  master  in  bond  to  stop  arrest,  350. 

Admiralty  innsdiction  of  High  Court,  342,  350. 

of  County  Courts,  352. 

damages  in  excess  of  res  or  bail,  343. 

PaECAUTioira, 

when  passing  oyer  fishing  grounds,  558. 

saying  clause  as  to  ordinary  or  special,  Art  29 . .  538  seq. 

ship  nayigating  in  unusual  manner,  559. 

and  by  ship  of  peculiar  construction,  566. 
in  fog.    See  Foff. 

PRESTTMPnoir  OF  Fatilt.     Sco  Burden  0/ Proof, 
statutory  rules  as  to,  in  case  of — 

infringement  of  the  Eegulations,  46  seq.     See  Infrinye- 
ment  of  the  Regidatione, 

not  standing  by  to  assist  after  collision,  67  eeq.    See 
Standing  by, 
history  of  legislation  as  to,  47. 
object  of  statutory  rule,  49. 
denciency  of  lights,  50 — 53,  61,  390  eeq. 
steering  rules,  54,  62. 
shipowner  liable  where  fault  presumed,  72. 

and  person  in  charge  of  the  deck,  68,  72. 
diyision  of  loss  where  fault  is  compulsory  pilot's,  153. 
whether  tug  afPected  by  fault  of  tow,  and  vice  versd,  64. 
infringement  of  local  rules,  65. 
in  case  of  foreign  ships,  70. 
rules  as  to,  are  lex  fori,  70,  240. 

whether  they  apply  to  Queen's  ships,  71. 
against  ship  required  to  keep  out  of  the  way,  39. 

PEiyiTY  OF  Masteb  or  Owner, 

no  limitation  of  liability  in  case  of,  187,  192. 
right  of  co-owners  to  limitation  of  liability,  188. 

Fbogeeden'OS  in  rem.    See  Liefi,  Damagee. 
generally,  86. 

ship  may  be  liable  in,  where  owner  is  not,  98  eeq. 
may  be  supplemented  by  common  law  action,  and  vice  versd. 

343. 
none  for  damage  to  cargo  by  carrier,  91. 
do  not  always  giye  rise  to  maritime  lien,  94. 
against  barge,  90. 
where  no  cdlision,  but  damage,  94. 
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Frogeedinos  in  Hem — continued. 

for  loss  of  life  or  personal  injury,  do  not  lie,  136,  157. 
against  ship  of  foreign  sovereigpi,  248. 
against  tug,  negligent  towage,  230. 

Paoof.     See  Evidence. 
of  negligence,  34  eeq, 
burden  of,  35. 

as  to  fault,  when  compulsory  pilot  in  charge,  258,  260. 
of  regulations,  336,  337. 

Pbofelleb, 

effect  of  on  ship,  when  reversing,  503,  504. 
moving,  in  dock,  561. 

Protest,  evidence  against,  but  not  for,  the  ship,  335. 


Qxteen's  Ships, 

liability  for  damage  by,  75,  113,  114. 

whether  bound  by  regulations,  427. 

responsibility  of  captain  with  pilot  on  board,  277. 

ship  chartered  by  Government,  80. 

whether  subject  to  rule  as  to  presumption  of  fault,  71. 

not  subject  to  compulsory  pilotage  Acts,  250. 


Baoiko,  27. 

IUft, 

collision  with,  41,  561. 
unwieldy  raft,  damage  by,  215. 

Bailway  Oompant,  liability  of,  when  carrying  by  sea,  194,  313. 

Beooveb,  Persons  eihitled  to.    See  Pertons  entitled  to  Recover. 

Sefebengb  to  Beoistrar, 

costs  of,  do  not  follow  result  of  action,  357. 
as  to  consequential  damages,  349. 

Befusal  to  Move, 
in  dock,  561. 
at  a  launch,  570. 

Beoistrar.    See  Reference  to  Registrar. 
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Beottlations  for  PBEY£in:iKa  Collisioits  at  Sea, 

of  1897,  set  out,  581. 

regulations  of  1880,  and  of  1884,  where  set  oat,  387. 

history  of  legislation  as  to,  365. 

early  history  of  the  port-tack  rule,  365. 

publication  of,  530. 

how  proved,  336,  367. 

owners  and  masters  bound  to  obey,  577. 

whether  regulations  for  other  purposes  than  prevention  of 
collision  are  valid,  368. 

or  regulations  purporting  to  be  applicable  elsewhere  than  at 
sea,  66. 

to  minimise  effect  of,  as  well  as  to  prevent  collision,  450. 

in  what  waters  they  apply,  368,  387,  465. 

their  application  in  waters  where  local  rules  are  in  foroe. 
Art.  30.. 65,  369,  571. 

in  winding  rivers.     See  Rivers. 

to  what  ships  they  apply,  370. 

traders  and  yachts,  370. 

heavy  ships  and  small  craft,  370. 

to  ships  propelled  by  electricity,  387. 

Queen's  ships  and  foreign  ships  of  war  not  bound  by,  427. 

penalty  for  disobeying.  See  Presumption  of  Fault ;  Infringe- 
ment; Penalties. 

their  international  character,  371. 

uniform  construction  by  all  nations  desirable,  371. 

safety  attained  by  uniform  observance,  524. 

apply,  primarily,  to  ships  on  fixed  courses,  375. 

rules  as  to  construction  of,  372,  387,  521.    See  Construction. 

apply  until  the  ships  are  clear,  385. 

they  furnish  the  test  of  negligence,  373. 

departure  from  them  allowed  only  in  case  of  necessity,  Art» 
27.. 521. 

usage  of  place,  not  to  be  neglected,  374. 

not  to  be  applied  so  as  to  cause  collision,  526. 

they  apply  where  there  is  risk  of  collision,  375. 

and  {semhle)  where  probable  risk  of  collision,  376. 

indications  of  risk,  378. 

uncertainty  as  to  risk,  380,  381. 

whether  they  apply  where  collision  is  inevitable,  380,  492. 

what  constitutes  risk  of  collision,  376. 

alteration  of  course  for  safety  where  there  is  no  risk,  382. 

alteration  of  course  causing  risk,  381. 

alteration  of  course  in  fog,  381. 

''  meeting"  ship  cannot  become  ''  crossing"  ship,  383. 

apply  until  risk  determined,  385. 

dose  shaving,  377,  384,  556,  562. 
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Reotjlations  fob  Pbeventino  Coixisions  at  Sea — continued. 
must  be  promptly  obeyed,  384. 
both  ships  must  obey  them,  375. 
ships  to  oe  supplied  with  lights,  horn,  &c.,  385. 
practice  of  custom  inconsistent  with  regulations  is  bad, 

385. 
to  ships  of  what  nations  regulations  apply,  366,  386. 
decisions  on  earlier  regulations  are  binding,  387. 
steam  vessel,  what  vessel  is,  387. 
"  under  way,"  meaning  of  the  term.     See  Under  Way. 
rules  concerning  ships'  lights.     See  Lights^  Ships*. 
steering  and  sailing  rules,  447  seq. 
for  sailing  ships,  Art  17.  .447. 
for  steamships  meeting,  Art.  18.  .458. 
for  steamships  crossing.  Art.  19.  .464. 
for  sailing  ship  and  steamship.  Art.  20.  .468. 
steamship  to  stop  and  reverse,  Art.  23.  .484. 
duty  of  ship  required  to  keep  out  of  the  way,  Arts.  17,  22 

..447,483. 
duty  of  ship  required  to  keep  her  course,  Arts.  17,  21.  • 

447,  473. 
duty  of  overtaking  ship,  Art.  24 . .  506. 
starboard-side  rule,  narrow  channels,  Art.  25.  .512. 
a  hard  case.  Art.  17.  .451. 
ship  dead  in  the  water,  460. 
ship  hove-to  must  comply  with  steering  and  sailing  rules, 

453,  477. 
ordinary  precautions  to  be  observed,  Art.  29.  .538  seq. 
small  ships  not  required  to  keep  clear  of  large,  370,  570. 
local  rules  of  navigation.     See  Local  Mules. 

Bemoteness  of  Dakage,  17,  121,  135. 

Bemoval  of  Wbece,  duty  of  harbour  authority  as  to,  108  seq. 

Befairs, 

cost  of,  allowed  as  damages,  122. 

possessory  lien  for,  whether  damage  lien  ranks  before,  91. 
duty  to  repair  injured  ship  after  collision,  122,  127. 
after  arrest,  93. 

Bes.    See  Proceedings  in  rem ;  Lien, 

BB0  JXTDIGATA,  246. 
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Besfohdxat  sttfe&iou, 

doctrine  of,  is  hx  Ibeiy  237. 

does  not  apply  in  case  of  compulsory  pilotage,  249  seq, 
or  to  superior  officer  in  Eoyal  Navy,  113. 

Bestitutio  IK  nTTEOBXTM,  meaning  of  phrase,  121. 

BsvxBSBD  PfiOFELLEB,  actiou  of,  ou  ship's  head,  503,  504. 

BiDiNO  Light,  Art.  11 .  .423.    See  Lightsy  Ships*, 
for  fishing  boats,  Art.  9.  .410  seq. 
small  craft,  Art.  7.  .407. 

Bisk  of  Goixision, 

what  constitutes,  375  seq, 
indications  of,  378. 

uncertainty  of  facts  causing  risk,  380,  381. 
instances  of,  382. 

whether  regulations  apply  where  there  is  probability  of 
risk,  376,  481. 
or  after  risk  is  determined,  488. 
altering  course  so  as  to  cause,  381,  510. 
altering  course  where  there  is  no,  for  greater  safety,  382. 

BlVXB, 

whether  the  regulations  apply  in,  369. 

customary  track  of  ships  in,  516. 

navigation  of  winding,  380,  516,  559. 

starboard-side  rule  in,  Art.  25.  .512. 

American  rivers,  rules  of  navigation  in,  515,  519,  559,  591. 

application  of  crossing  rule  in,  465—467,  477. 

duty  to  ease  before  rounding  a  point,  518. 

BokakLaw, 

liability  for  collision,  76. 
no  limitation,  176. 

BoT7in)DrGhTO,  472,  547. 

BTTNiONa-DowK  Glatjse,  in  policy  of  insurance,  316. 

'<  BxTmoNa  pbeb,"  meaning  of  the  term,  Art.  17.  .448. 

BxTLE  OF  THE  BoAD.     See  Regulations  for  Preventing  Collisions ; 
Local  Mules  ;  Foreign  Law  ;  Foreign  Ships. 


I 
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BussiA,  Law  of, 

diyision  of  loss,  173. 
limitatioii  of  liability,  197. 


SAiLiNa  Vessel, 
what  is,  388. 

duty  of,  approaching  steamship,  Art.  20.  .468. 
crossing,  Art  17.    See  Crossing  Ships. 
running  free,  Art.  17.  .448. 
close-hauled,  Art.  17.  .448,  452. 
approaching  another  on  opposite  tack.  Art.  17.  .447. 
to  go  at  moderate  speed  in  fog,  &c.,  Art.  16.  .442. 
overtaking  another  steam,  or  sailing,  ship.  Art.  24.  .506. 
soxmd  signals  for,  in  fog,  &o..  Art.  15 . .  428. 
no  **  end  on"  rule  for,  461. 
hove-to.     See  Hove^to,  Ship, 
to  keep  out  of  the  way  of  nshermen,  Art.  26 . .  521. 

Saint  Lucia,  limitation  of  liability,  185. 

Salyaoe, 

collision  with  salvor,  327. 

loss  of  expected  salvage,  damages,  131. 

expenses,  damages,  132. 

after  collision,  327. 

damages  not  subject  to  claim  for  life  salvage,  157. 

service,  whether  within  scope  of  master's  employment,  77. 

action,  whether  costs  of,  recoverable  as  damages,  132. 

duty  to  stand  by  does  not  affect  right  to,  70. 

not  recoverable  by  wrong-doer  in  collision,  326. 

Salvob,  collision  with,  13,  14,  327. 

Scope  of  Employment, 

employer  liable  for  acts  of  servant  within,  77. 
whether  salvage  service  is  within,  of  master,  77. 

SOBEENS, 

regulation  as  to,  Art.  2.  .394. 
shortness,  or  absence,  of,  54,  398,  399. 

Seamanship, 

assessors  in  Admiralty  advise  as  to  matters  of,  338. 
rules  of  to  be  observed,  373  seq. ;  Art.  29.  .528  seq. 
saving  clause  in  regulations  as  to,  Art.  29 . .  528. 

M.  XX 
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SSRTAITT, 

doctrine  of  common  employment  prevents  recovery  by,  116, 

120. 
whether  master  is  fellow  servant  of  crew,  120. 
compulsory  pilot  is  not  servant  of  shipowner,  120. 
voluntarypilot is,  249. 
licensed  Thames  wateiman  is,  255. 

SHBEBoro-ABOTTT,  when  at  anchor,  425,  549. 


what  is  a  *'  ship"  within  17  &  18  Vict.  c.  104.  .851. 

57  &  58  Vict.  0.  60,  s.  419.  .71. 

the  regulations,  370. 

31  &  32  Vict.  c.  71,  and  82  &  83 
Vict.  c.  51.. 90. 
liabiliiy  of,  by  maritime  law,  104. 
liabilily  of,  in  Admiralty  proceedings  in  rem,  83  seq. 
not  liable  for  fault  of  compulsoiy  pilot,  252. 
liable  where  owners  are  not,  83,  98  seq, 
personification  of,  in  Admiralty,  2,  83. 
affected  by  fault  of  those  on  board,  98  seq, 
limitation  of  liability  for  damage  to,  193. 
chartered,  liability  for  damage  by,  80,  82,  99. 
liability  of,  in  rem^  for  not  standing  by,  72. 
not  dangerous,  in  se,4l^  80. 
disabled,  collision  with,  9,  30,  532. 
disabled  by  own  fault,  30. 
of  unusual  and  dangerous  construction,  566. 
sunken  ship,  damage  by,  106  seq.    See  Sunken  Ship, 
lying  dead  in  the  water,  460. 
launch.     See  Launch, 

not  under  command,  lights  and  signals  for.  Art.  4.  .401. 
foreign  ship.     See  Foreign  Ship, 
telegraph  ships,  lights  and  signals  for,  367,  532. 
hove-to.    See  Hove-tOf  Ship, 
barge,  damage  by  or  to.    cee  Barge, 
ferry  boat.     See  Ferry  Boat, 
of  foreign  sovereign,  damage  by,  243. 
mail  ships,  speed  of,  439. 
Queen's  ship,  damage  by,  113. 

Queen's  ships,  whemer  bound  by  the  regulations,  427. 
in  service  oi  ihe  Government,  damage  by,  80,  114. 
hove-to,  must  comply  with  steering  rules.    See  Hove-to, 

Ship, 
crossing  ships.     See  Crossing  Ships, 
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Ship — continued. 

meetmg  ships.     See  Meeting  Steamships, 

oyertakmg  and  overtaken  ship.  See  Overtaking  JShip  :  Over^ 

taken  Ship, 
dose-hauled.     See  Close-hauled. 
abandonment  of,  after  collision^  by  her  own  crew,  126. 
"  improper  na^vigation"  of,  meaning  of,  191. 
small  craft  not  required  to  keep  out  of  ih.e  way  of  large,  523. 
owners,  their  liability.     See  Chmxers  of  Ship  ;  Liability. 
ships'  lights.     See  Lights^  Ships\ 
liability  for  damage  by  or  to.    See  Liability. 
rule  of  the  road  for.     See  Regtdations, 
speed  of.    See  Speed. 
steamship.    See  Steamship. 
towing  or  in  tow.    See  Tug  and  Tow. 
on  port  tack.    See  Port  Tack, 

SHiFOWin^.    Bee  Oumers  of  Ship. 

Shobtenxno  Sail, 

when  entering  harbour,  548. 

in  a  fog,  duty  of  sailing  ship,  442. 

. 

SiDB  Lights.    See  Lights^  Ships^ 

sound  signals  in  fog^  Art.  15 .  .428.    See  Fog  Signals. 

whistling  to  indicate  alteration  of  course,  Art.  28.  .536. 

distress,  Art.  31.. 394,  576. 

private  lights,  393. 

for  pilot,  394. 

pilot  boatB'  flare.  Art.  8.  .408. 

for  ship  not  under  command.  Art.  4.  .401. 

for  telegraph,  ships,  Art.  4.  .401. 

for  ship  in  tow.  Art.  15.  .429. 

for  ships  towing,  Art.  15.  .429. 

Slaokek  Speed, 

duty  of  steamship  to,  Art.  23.  .485. 

whether  duty  to,  arises  at  same  time  as  duty  to  alter  course, 

488. 
breach  of  Art.  23  is  breach  of  Art.  16.  .484. 

Slippino,  to  avoid  collision,  32,  553. 

xx2 
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Small  Cbaft,  not  reqtdred  to  keep  out  of  the  way  of  large,  570. 

SiOELLiNa  THE  Gbound,  562. 

Smoxs,  obflcuratioii  of  lights  by,  444. 

SoLXNT,  anchorage  ground  in,  local  role,  604. 

SoTTin), 

tranconiflsion  of,  in  fog,  40. 

signals  for  thick  weamer.    See  Fog  Signals. 

signals  to  indicate  alteration  of  course,  Art.  28.  .536. 

SOYEBEIGN, 

ship  of  foreign,  not  liable  to  arrest,  243. 
must  give  bail  to  answer  counterclaim,  245. 
submitting  to  jurisdiction  of  British  Court,  245. 

Bfaut,  Law  of, 

as  to  division  of  loss,  173. 
limitation  of  liability,  197. 
liability  for  negligence,  237. 

Special  Ciboumstanoes  rendering  departure  from  regulations 
necessaiy,  Art.  27.  .521. 

Speed, 

duty  of  steamship  to  slacken  or  stop.  Art.  23.  .485. 

moderate  speed  required  in  thick  weather.  Art.  16.  .434. 

what  is  moderate  speed,  435. 

of  sailing  ship  in  thick  weather,  435,  442. 

through  the  water,  not  over  the  ground,  568,  606. 

carrying  on,  to  get  out  of  fog,  439. 

sinking  or  damaging  craft  by  sweU  raised  by  excessive, 

32,  33,  568. 
of  mail  ships,  439. 

tide  immaterial  where  both  ships  under  way,  436. 
instances  of  improper,  437,  438,  442. 
of  steamship  approaching  other  craft,  502. 
whether  steamship  in  fog  may  lie  dead  in  the  water,  444, 

500. 
alteration  of,  is  infringement  of  Art.  21 .  .473. 
excuse  that  engines  wul  not  turn  oyer,  439. 
in  Tees,  606. 
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SFESD^^eoniinued, 
in  Clyde,  594. 

Carron  riveri  593. 
Humber,  599. 
Suez  Canal,  604. 
Tyne,  625. 

Squall,  damage  bj  tug  not  anchoring  in,  216. 

Standing  by, 

statutory  rule  as  to,  67  sea. 

does  not  affect  right  to  satvage,  70. 

applies  to  collision  with  a  fishing-boat,  70. 

foreign  ships  bound  by,  70,  240. 

what  is  '^reasonable  cause"  for  not,  69. 

on  whom  the  duty  is  cast,  69,  257. 

duty  to  look  out  for  distress  signals,  69,  70. 

what  is  **  proof  to  the  contrary,"  70. 

rule  as  to  presumption  of  fault  is  lex  fori,  71. 

whether  rule  appHes  to  Queen's  ships,  71. 

duty  of  tug  to,  after  casting  off,  222. 

StAILBOAKD-BIDE  EtTLE, 

Artice25..512. 
under  former  Acts,  512. 
applies  to  steamships  only,  512. 
consequences  of  being  on  wrong  side,  513. 
whether  it  oyerrides  the  steering  rules,  514. 
whether  it  applies  where  local  rules  in  force,  514. 
in  force  imder  certain  local  Acts,  512. 
decisions  as  to  rule  of  the  road  on  land,  515. 
application  in  winding  river,  517. 

Stabboabd  Taok,  duty  of  ship  on,  Art.  17.  .447. 

Statxttes, 

13  Eic.  n.,  0.  15  (and  Admiralty  Court  Acts). . .  .88,  232. 

7Qeo.  n.,  a  15 179. 

26  Geo.  m.,  c.  86 179. 

c.  159 180. 

6  Geo.  IV.,  c.  125 ,. .  .209,  252,  282—284. 

6  &  7  Will.  IV.,  c.  100  (local) 342. 

3  &  4  Vict.  c.  65 88,  94,  351. 

6&7  Vict.  0.79..., 415. 
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SrATT7TX8 — continued. 

9&  10  Vict  0.  98 136. 

0.  100 366. 

10  &  11  Vict.  c.  27  (Harbours,  Docks,  and  Piers  Glauses 

Act) 81,  94,  95,  110,  193,  253,  550,  574. 

14&15Vict.  c.  67....393. 

c.  79.... 47,  366,  396,  612. 

17  &  18  Vict.  c.  104,  68.  20—29. . . .  185. 

8.  296 376. 

s.  297.... 351,  512. 

8.  298 240. 

8.  353  (and  pilotage) . . .  .249  seq, 
8.  388.... 241,  262. 
8.  458.... 351. 
8.  504 181. 

20  &  21  Vict.  c.  147,  Local  (Thames  Conservancy) 254. 

24  Vict.  c.  10. .  •  .94,  340,  346,  351,  371,  400. 

24  &  25  Vict.  0.  97 325. 

25  &  26  Vict.  0.  63, . .  .70,  181,  326,  366,  415,  416. 
27&28  Vict.  0.95....  136. 

28  &  29  Vict.  0.  125  (Dockyard  Ports) ....  65,  574. 

30  &  31  Vict.  0.  45 415. 

0.  124 185,  186. 

31  &  32  Vict.  c.  71 . . .  .90,  363. 

32&33  Vict.  c.  51 90. 

34&35Vict.  c.  78....194. 

0.  110....  185. 

86  &  37  Vict.  c.  66  (Judicature  Act). .  •  .145,  157,  243,  310, 

339. 
c.  85 49,  893,494. 

37  &  38  Vict.  c.  52  (Mersey  Sea  Channels) ....  53. 

38  Vict.  c.  15.... 415. 
38&39  Vict.  c.  90....  120. 

39  &  40  Vict.  0.  36  (Customs  Clauses  Consolidation) 286. 

40  &  41  .Vict.  c.  16  (Wrecks  Removal) 110,  193. 

c.  42 415. 

43  Vict.  c.  29  (Canada). . .  .561. 
43&44  Vict.  c.  42....120. 

44  &  45  Vict.  c.  219,  Local  (Solent  Navigation) 65. 

46  &  47  Vict.  c.  22  (Sea  Fisheries). . .  .415,  548. 

c.  93.... 416. 

48  &  49  Vict.  c.  49  (Submarine  Telej;raphs) 367. 
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Statutes — continued. 

52  &  53  Vict.  c.  43  (Tonnage) 185,  186. 

54  &  55  Vict.  c.  31  (Mail  Ships). . .  .245. 

57  &  58  Vict.  c.  60,  as.  77—91 183. 

SB.  418 — 424  (set  out). . .  .577. 

s.  419 46  seq.f   188,   325,  371,  435, 

515. 

s.  422 67. 

s.  424 230. 

8.  469 ... .  326. 

8.  503 181. 

8.  504 ... .  346. 
8.  578.... 580. 
8.  605 ... .  285. 

8.  633 251. 

(and  passim). 

60  &  61  Vict.  c.  21  (Mersey  Ghannels  Act,  1897). . .  .63,  602. 

Local  Navigation  Acts,  593  seq. 

Local  Pilotage  Acts,  287  seq. 

Stay  op  Peooekdings, 

cross  actions,  one  sHp  only  under  arrest,  341. 
Buccessiye  addons,  cargo  owner  and  shipowner,  348. 

Stays,  In.    See  Goin^  about. 

duty  to  keep  dear  of  ship,  36,  555. 
whether  ship  must  hold  herself  in  stays,  558. 
missing,  556. 

Steak  Vessel, 

meaning  of  the  term  in  the  regulations,  387. 

tu^  is,  390. 

ship  propelled  by  electricity,  387. 

meetmg   another  end   on,  Art.    18.. 458.      See    Meeting 

Steamships. 
to  keep  out  of  the  way  of  sailing  ship.  Art.  20.  .468. 
in  narrow  channel,  starboard  side,  Axt.  25.  .512. 
to  slacken  or  stop,  if  necessary,  Ajt.  23.  .483. 
lights  of.     See  Lights,  Ships\ 
tug  is,  and  must  keep  out  of  the  way,  198,  469,  470. 
fog  signals  for,  Art.  15.  .429. 
speed  in  fog,  Art.  16.  .434. 
lying  dead  in  the  water,  duty  of,  388,  396,  468. 

Stbbbino  and  Saiuno  Etjlbs,  Arts.  17 — 26.  .447 — 521. 
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STBKBma  Oeab,  failing  to  act,  11,  191. 

Stern  Light, 

Article  18.. 421. 

to  be  shown,  though  no  risk,  421. 

when  to  be  shown,  and  how  long,  422. 

Btopfing  and  Bkvekbing, 
role  as  to,  Art.  23.  .485. 
alteration  in  the  rule,  484. 
"  if  necessary,"  meaning  of,  485,  486. 
in  what  waters  it  applies,  487. 
nor  infringed  until  opportunity  of  obeying  it,  500. 
analogous  rule  for  scaling  ships,  501. 
effect  of,  on  ship's  head,  503,  504. 
not  always  prudent  course,  503. 
in  fog,  with  another  ship  near,  495. 
object  of  rule  is  to  minimise  efEect  of,  as  well  as  to  prevent 

collision,  500. 
burden  of  proof,  upon  steamship  failing  to,  501. 
whether  steamship  lying  dead  in  water  must,  500. 
when  other  ship's  course  cannot  be  made  ouf^  489,  500. 
rule  applied  to  tug,  198. 
overtalcen  ship  not  bound  to,  502. 
the  case  of  The  Khedive,  55,  490. 

Stowing  Anohobq  and  Spars,  566. 

SuonoN,  effect  of,  562. 

Suez  Oanal, 

authority  of  pilot  in,  253,  278. 

pilotage  not  compuJsory,  so  as  to  exempt  owners,  253,  256. 

local  rules  of  navigation  for,  604. 

Sufferer  bt  Collision.    See  Persons  entitled  to  Recover. 
Sttir,  Biver,  local  rules  for,  605. 

Sunken  Ship, 

damage  by,  106  seg, 

damage  to,  108. 

whether  duty  to  raise,  as  against  wrong-doer,  129. 

money  paid  to  wreck  raising  authority,  damages,  129,  193. 

wrong-doer  not  discharged  by  sinking  of  his  ship,  114. 

duty  to  light  and  buoy,  106. 

cost  of  raising,  193,  329. 
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SuBBTY,  recoyeiy  bj,  against  part  owner,  115. 

Sweden,  Law  of,  as  to  diyision  of  loss,  173. 

Swell,  sinking  and  damaging  craft  by  raising,  32,  33,  568. 


Taoe.     See  Port  Tack;  Starboard  Tack;  Beating  out  Tack. 

Tackle,  GhROUin).    See  Ground  Tackle. 

Tees, 

local  rules  of  navigation  for,  605. 
pilotage  in,  362. 

Telegraph  Ships, 

lights  and  signals  for.  Art.  4.  .367,  401. 
Submarine  Telegraph  Act,  1885.  .367. 

Thames, 

local  rules  of  navigation  for,  608. 
rules  under  Watermen's  Act,  622. 
damage  to  property  of  Thames  Conservancy  by  compulsoiy 

pilot,  254. 
speed  in,  617,  621. 
waterman,  is  owner's  servant,  255. 

Thick  Weathee.    Bee  Fop, 

Thied  Paety  Peooeduee,'  280,  344. 

Thtet)  Ship, 

liability  of,  for  collision  between  two  others,  31. 
recovery  by,  collision  caused  by  fault  of  two  others,  31. 
where  coUiision  caused  by  fault  of  tug  or  tow.    See  Tug  and 
Tow.. 

Tide, 

customary  track  in  rivers,  with  reference  to,  517,  559. 
eddy  tide  causing  collision,  489,  561. 
immaterial,  as  regards  speed,  where  both  under  way,  436. 
speed,  whether  through  the  water  or  over  the  ground,  568, 
606. 
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TonrAGBy 

of  foreign  shipey  for  estimatmg  Iiabiliiy,  181 — 184. 
of  steaziLfiliips,  engine-room  not  deducted,  182. 
crew  spaces,  when  deducted,  182,  186. 
navigation  spaces,  when  deducted,  182,  186. 
douUe  bottom,  184. 

Tow.    See  Tug  and  Tow. 

TowAos  OoNTRAOT.    See  T\ig  and  Tow, 
its  terms  and  performance,  219  seq, 
broken  by  negli|^nce  causing  damage  to  tow,  219,  220. 
mutual  rights  of  tug  and  tow  under,  221  seq. 
special,  227. 

Tbaok  07  Ships,  crossing  it,  565. 

Tbaivspobt,  damage  bj,  to  another  of  the  fleet,  80. 

Tbawleb, 

Ughts  of.  Art.  10  of  1884.  .410. 
cmlision  with,  417. 
practice  of,  to  carry  white  light,  420. 
with  gear  fast,  fog  signal,  418. 
when  to  carry  side  lights,  418. 

Tbent,  local  rules.    See  Humber. 

Tbdoty  House,  London,  pilotage,  204  seq. 

Tito  and  Tow, 

tug  and  tow  for  some  purposes  deemed  to  be  one  ship,  198, 

219. 
as  regards  compliance  with  the  regulations,  198,  469. 
sailing  ship  held  in  fault  for  not  keeping  out  of  the  way 
.  of,  199. 

measure  of  liability,  limitation,  186. 
stop  and  reverse  rule,  applied  to,  198. 
'*  tug  is  servant  of  the  tow,''  meaning  of  the  phrase,  200^ 

201. 
danger  of  double  command,  202. 
doctrine  of  common  employment  as  between,  228. 
command,  where  two  or  more  ships  in  tow,  229. 
liability  of  tow  for  damage  by  tug,  200. 
where  the  command  19  with  we  tug,  204,  229. 


INDEX.  683 

Txra  Aim  Tow — continued. 

oompulsory  pilot  in  diarge  of  tow,  209,  263. 

compulBOTy  pilotage  no  defence  where  tug  deficient,  265. 

tug  compulsorily  employed,  210. 

whether  tug  liable  for  fault  of  pilot,  204,  209,  225,  263. 

responsibility  for  employment  of  tug,  212. 

duty  to  employ,  when  driving,  18,  212,  549.    . 

liability  of  tow-owners  for  damage  by  tow,  206. 

liability  of  tug-owners  for  damage  by  tow,  206. 

whether  tug  Hable  for  infringement  of  regulatiouB  by  tow, 

and  vice  versd,  64,  203. 
whether  crew  of  tug  are  tow-owners'  agents,  206. 
improper  number  of  ships  in  tow,  228. 
collision  between  two  slups  in  tow,  229. 

tug  and  third  ship  by  fault  of  tug,  203. 
tu^  and  tow,  211,  220. 
division  of  loss,  collision  between  tow  and  third  ship,  211, 

218,  226. 
recovery  by  tow  of  damages  paid  to  tibird  ship,  224. 
damages  paid  by  tow  for  damages  by  tug,  insurers  liable, 

201. 
recovery  by  tug  against  tow,  227. 
injury  to  tow  by  tug,  "improper  navigation,"  192,  228. 
joint  and  several  liability  of,  211. 

American  cases  as  to  liability  of  tug  and  tow,  212  seq.y  229. 
tow  making  fast,  without  knowledge  of  tug,  215,  218. 
dama^  by  tow  getting  adrift,  215. 
unwiddy  raft  in  tow,  215. 
tows  sagging  to  leeward,  216. 
tug  disobeying  pilot  of  tow,  216. 
parting  of  tow  rope,  18,  216,  222. 
tug  casting  oS.  tow  line,  216. 
damage  by  tug  not  anchoring  in  heavy  squall,  216. 
heavy  ship  being  moved  by  two  tugs,  217. 
pilot  in  charge,  216,  217. 
tug  controlled  by  helm  of  tow,  218. 
damage  by  tow's  fender,  218. 

tow  with  sail  set,  damage  by,  218.  .         ' 

steamship  in  tow  putting  engines  astern,  damage  by,  218. 
damage  by  tow,  after  being  cast  o£E,  221. 
tug  towing  her  ship  ashore,  222. 
careless  towing,  222. 
casting  o£E,  duty  to  stand  by  after,  222. 
unseaworthy  ship  in  tow,  222.  ; 

negligent  collision  with  tug,  breach  of  towage  contract,  328. 
damage  to  third  ship  by  tow  line,  223.  , 


684  INDEX. 

Tug  akd  Tow — continued, 

lights  4or  Bteamsbip  towing,  Art.  8.  .400. 

tug  waiting  to  assist  tow  when  injured,  remuneration,  221. 

tug,  tow,  and  third  ship,  third  party  procedure,  230. ' 

tow  lashed  alongside,  205. 

liability  in  rem,  200,  210. 

tow  in  ooUision  after  being  cast  off,  226. 

tug  salvor,  204,  216,  220,  228. 

two  tugs  in  charge  of  one  tow,  212, 217. 

negligent  towage,  Admiralty  jurisdiction,  230. 

the  towage  contract,  its  terms  and  performance,  219,  223. 

duties  of  tug,  221. 

in  crowded  waters,  220. 

must  be  sufficient  for  her  work,  221. 

sufficiency  of  tow  line,  221. 

must  keep  vigilant  look  out,  221. 

must  warn  tow  of  danger,  220. 

if  obliged  to  cast  off  tow  must  pick  her  up  again,  221,  222. 

must  obey  orders  of  tow,  220. 

must  keep  dear  of  craft  without  orders  from  tow,  220. 

duties  of  tow,  223. 

must  follow  in  tug's  wake,  223. 

warn  tug  of  danger,  207,  223. 

be  ready  to  cast  off  when  necesscuy,  223. 

have  proper  lights  exhibited,  223. 

give  order  to  dip  when  necessary,  223. 

special  towage  contract,  227. 

as  to  putting  tow  line  on  board  tug,  224. 

tugs  racing  for  a  job,  27. 

tug  workmg  at  ship  ashore,  duty  to  keep  out  of  the  way, 

561. 
rules  as  to  towage  in  the  Tyne,  625. 

Tees,  607. 

Thames,  604. 

TxTBEET,  ships  of,  do  not  use  bell,  428,  586. 

Tyiob, 

spedal  rules  of  navigation  for,  624. 
pilotage  in,  302. 
collision  in,  559,  572. 


nKGEBTAiNTY,  as  to  the  othcr  ship's  course,  380,  451,  500. 
Ubdee  Steam,  meaning,  388. 
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n»rDEB  Way, 

meaning  of  the  term,  387,  896,  405,  430. 
in  improper  weather,  562.  And  see  Fog, 
whetner  fault  of  master  or  pilot  to  be  so  under  way,  268, 

273. 
getting  under  way,  precautions  before,  554. 

ITbdsbwbitebs.    See  Insurance, 


Wasfiko,  special  precautions  required  whilst,  560,  561. 

WATSBfOBD,  local  rulcs,  626. 

Watermait, 

owner  liable  for  negligence  of  Thames  licensed,  255. 
JiQgTOigence  of  watermen  engaged  by  pilot,  262. 
rules  as  to  Thames,  622. 

Weabdto, 

instead  of  tacking,  556. 

ship  ahead  when  wearing  is  not  being  overtaken,  510. 

Whabf,  collision  with  ship  at,  38. 

WHAKFiEraEB,  liability  of,  for  damage  to  ship  groimding,  110. 

Whistle, 

steamship  to  sound,  in  thick  weather.  Art.  15.  .428. 
signals  by,  indicating^  alteration  of  course,  Art.  28 . .  536. 
departure  from  reguhitions  dictated  by,  536. 

Wilful  Damage,  by  master,  owner  not  liable  for,  16,  34,  77, 
78,  99. 

"Wjsdisq  Bttxb,  navigation  of.    See  Narrow  Channel;  Rivers. 

Wbeok, 

damage  by  sunken,  106  eeq.^  317. 

duty  of  harbour  authority  to  remove,  108,  110. 

duty  to  light'and  buoy,  106. 

abandonment  of,  106,  107. 

cost  of  raising,  insurance,  317. 

Wbtt.    See  Practice, 
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Wbokg-dosr, 

actual  wrong-doer  primanlj  Hable,  74. 
no  limitation  of  his  liability,  75,  187. 
ahipowner's  remedj  over  against,  80. 
shipowner  j9rtm<i/ac»>  emp&yer  of,  80. 
liability  of  joint'wrong-doers,  114. 
oontribution  between  co-owners,  115. 
liability  in  case  of  damage  by  Qneen's  ship,  113. 
not  purged  by  payment  of  statutory  liability,  193. 
liable  notwithstanding  insurance,  137. 

WnoNO-DOiNa  Ship, 

personification  of  ship,  2,  83  seq.    See  Ship  ;  Liability, 
identification  of,  345. 
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